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ERRATA. 
PAGE. LINE. 
133 9 fer Subordinate read District. 
kil 15 wv n ” + 

146 25 emit brother. 
149 6 for on the name reed in the name. 


156 21 & 33 Transpose these two lines, 
165 14 for within the excluded reed with the excladed.. 
184 37 for discussions reed discuseion. 
187 as for reason read reasons. 
189 29 omii in. 
[209 Mote. C.R. P, No. 554 of 1928 ls reported as $1 M. L. J. 60.] 
215 ti In not a sult relating, awi/ not. 
231 9 fer can reed cannot. 
236 39 fer Courts (second word) reed Court. 
231 39 fer contest reed context. 
255 12 fer amignos read assignor. 
316 9 fer fall stop seri comma after “talon”, 
ra fer The reed the (without a capital). 
s Insert a full stop after “barred”, 
436 a5 omit in. 
560 23 for 8, 89 read R. 89. 
563 Hoadnote (Per Wadler, J.) for having a pretending read having 
or pretending. 
708 and line from bottom fer 1911 reed 1901. 
x 33 fer after the period of 7 years and 8 months expired raag at the 
expiry of 6 years. 
741 omit line 8, 
j 10 After Judge read it is vested In him. 
742 12 After Councillor, reag who. A 
792 In znd para of the headnote, esst the words baginning ‘irrespective of” 
etc. $ 
881 21 fer 8.11 (4) read 8. 3 (4). ° 


ADDENDUM, 


Mete—The decision in 51 M. L. J. 788 (P. C.) has since been abrogated with 
retrospective effect by Act IT of 1937. 
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THE LAW OF OCCUPANCY RIGHT 
IN THE CASE OF INAMS. 
. A HISTORICAL SKETCH. 


It is proposed in the course of this short sketch to trace 
in broad outline the currents and cross-currents of 
judicial opinion that have been till now witnessed in 
regard to the vexed question of occupancy rights in 
the case of inams and to indicate the widely diverg- 
ent views that have been expressed from time to 
time. The dispute has principally centred round the onus of 
proof in cases of suits in ejectment by inamdars against their 
cultivating ryots and this question again has turned upon the 
presumption of law, if there is one, in respect of the nature 
and scope of inam grants. The view that undoubtedly pre- 
vailed among the early legislators and administrators was that 
inams were mostly, if not always, grants of the revenue and not 
grants of the soil. In Regulation IV of 1831 and in Acts XXXI 
of 1836 and XXXIII of 1838 which extended the operation 
of that regulation, inams were described as hereditary or per- 
sonal grants of land revenue. It is not necessary ‘to refer” 
here to the object with which ae Regulation and those ‘Acts 
were passed or to trace how the failure of these and other 
measures finally culminated in he establishment of the Inam 
Commission in 1858. It is enough to say that the change in 
the administrative policy of the Government in regard 
to inams which was signified by the establish- 

e ement of the Inam Commission and by the enfranchise- 
ment proceedings which were started by the Inam Commission- 
er did not in any way affect or alter the views which were till 
then prevalent regarding¢he nature of inam grants. In the 
preamble to the Enfranchised Inams Act [Madras Act IV of 
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1862] which was the outcome of the Iñam Rules and the Inam 
Settlement, (this part of the preamble is now repealed) inams 
avere referred to as hereditary and personal grants of land 
revenue though lower down in the same preamble reference is 
made to “the inam lands being thus enfranchised.” 


Section 4 of the Pensions Act (Act XXII of 1871) . 
similarly enacted that no Civil Court shall entertain any suit 
relating to any pension or grant of money or land revenue con- 
ferred or made by the British or any former Government, 
while S. 7 exempted from its operation any inam of the class 
referred to in Madras Act IV of 1862. The expressions 
‘nam’ and ‘grant of revenue’ were obviously used as synony- 


‘mous. [Per curiam in Rama v. Subba (1) }. 


From the following passage from the proceedings of the 
Board of Revenue, dated sth January, 1818, it would be clear 
that they regarded inamdars as being just in the'same position 
as zamindars, that is to say, as merely the assignees of the 
Government’s right to land revenue. Referring to the culti- 
vating ryots of Southern India, the Board said < 

“The universally distinguishing character as well as the chief privilege 
of this class of people, is their excluaive right to the hereditary posession and 
usufruct of the soil sæ long as they render a certain portion of the produce of the 
land, in kind or money as public revenue; and whether rendered in service, in 
money, or in kind, and whether paid to rejas, jaghirdars, zamindars, poligars, 
moothadara, ehrotriyamdars, inamdars, or Government officers, woch as tahsil- 
dars, amildars, aming, or tannadars, the payments which have. always been made 
by the ryots are universally termed and considered the dues of the Government.” 


This question about the presumption in regard to the scope of 
inam grants first came up for consideration before the Bombay 


High Court and it was only after the rule was well settled 
there that a similar rule came to be adopted in Madras. 


. Though the Bombay Court was earlier in laying down a work- 


ing rule or presumption for cases in which the scope of an inam 
grant came in question, the distinction between a grant of the 


freehold of the land and a grant of the land revenue was a 


well-known one from the earliest times both in Madras and 

in Bombay and it was referred to in innumerable cases both im 
tha Bombay and in the Madras High Courts. The distinction 
was a material one not only for the purpose of deciding dis- 
putes as to occupancy rights between inamdars and their ryots, e e 
the class of cases with which we are all familiar but also and 
especially in the earlier cases, for the purpose of deciding 
ja ap mi 





x 


> ig 1. (1888) ILR 1a M 98. 


in] _ THE MADRAS LAW JOURNAL. ° 3 


questions gf jurisdiction arising under the Pensions Act which 
applied ‘only to grants of land revenue. See, for instance, 
Naro Damodar v. The Collector of Poona (2), Panchana 
dayyan v. Nilakandayyan (3) and Rama v. Subba (1) ]. 

‘The leading case which for the first time enunciated the 
rule that inam grants are mostly grants of land revenue was 
Krishna Rao v. Ranga Rao (4) in which the judgment was 
delivered by Westropp, C. J. To quote His Lordship’s judg- 
ment 

“Sanadi grants in inam, saranjam, jaghir, etc., are generally speaking, 
more properly described as alienations of the royal share in the produce of the 
land, 1. ¢., of land revenue, than grants of land, although in popular parlance 
occasionally so called.” 

In Ravyinarayan Mandlik v. Dadaji Bapuji Desai (5) his 
Lordship while fully adhering to the above statement inKrishna 
Rao v. Ranga Rao(4) added that “it is not true that such is in- 
variably the case” a qualification which one would have thought 
was clearly implied in the previous judgment itself. The rule 
thus enunciated was repeatedly applied in the Bombay High 
Court in innumerable cases [vide Paman Janardhan v. The 
Collector of Thana (6), Ramchandra v. Venkat Rao (7), 
Kesav Rao v. Ganpat Rao (8), Ramkrishna Rao v. Nana 
Rao (9), Rajya v. Balkrishna (10), Balwant Ramchandra v. 
Secretary of State for India (11)] and so recently as 
Guru Rao v. Secretary of State for India (12) a case to which 
reference will have to be made again later. The reason of the 
rule was explained in Babaji v. Nanaji (13), Desai v. Bhaya- 
bhai (14) and Nawab Mir Kamaludin v. Partap Mota (15) 
to be that a grant of a village by the Government whether 
‘native or-British can only be subject to all existing rights against 
the Government, the most important of such rights being the 
right of permanent occupancy which cultivators had in their 
holdings in the great majority of instances. l 

This discussion, however, arote in an acute form in 
Madras only after the passing of the Madras Estates Land 
Act though we find in some at any rate of the earlier cases a 
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passing reference to it. The two earfiest case# which related 
to inamdars and their ryots [Achayya v. Hanumantarayu- 


` du (16) and Venkatacharlu v. Kandappa (17)] laid down 


conflicting rules as to onus of proof. In Achayya v. Hanu- 
mantarayudu (16) it was held “that the onus of proving occu- 
pancy right rested” on the cultivating ryot while it was laid 
down in Venkatacharly vy. Kandappa (17) that “it was 
for plaintiff to show that under the terms of the tenancy 
and in the circumstances that exist, he has a right to eject the 
defendant” and again that “when the plaintiff does not prove 
what the terms of the tenancy are, he cannot eject although 
defendant may fail to prove his right of occupancy.” No doubt 
the learned Judges in Vienkatacharin v. Kandappa (17) say 
that Achayya v. Hanumantarayudu (16) does not in their 
opinion conflict with their decision: and their Lordships Shep- 
hard and Subramania Aiyar, JJ., say in Cheekati Zamindar v. 
Ranasoori Dhora(18) that Achayya v.H amumantarayudu (16) 
is not irreconcilable with Venkatacharlu v. Kandappa (17) if 
regard be had to the facts found in the former case, facts how- 
ever which are not referred to in the report of the case; -the 
most important of such facts being that there were previous 
decisions relating to the same village in which the cultivators 
were held to have had no right of occupancy. .But as Justice 
Shephard nevettheless remarks__ 


“Tt was in reality quite unnecessary in Achayya v. Hanumanta- 


. fayudu (16) to decide any question as to the burden of proof.” 


Checkat Zamindar v. Ranasoori (18) thus approved of 
Venkatacharlu v. Kandappa (17) and virtually dissented from 


the rule enunciated in Achayya v. Hatumantarayudu (16).. 


Penkatanarasimha Naidu v. Dandamudi Kotayya (19) and 
Cheekati Zamindar v. Ranasoori (18) which are cases relating 


“to zamindars and their estates are important only as showing 


that their Lordships regarded cases of inams as on the same 
footing so far as this questfon of occupancy right is concerned. 
In Fenkatanarasimha Naidu v. Dandamudi Kotayya(19.) espe- 
cially, the learned Judges make it quite clear that the Govern- 
ment, the zamindars and inamdars stood in the same position 
in relation to their ryots by referring approvingly to the passage 
from the proceedings of 1818 of the Board of Revenue which 


has been set out above in extenso. It is, however, note-* 


worthy that though Venkatacharlu v. Kandappa (17) laid 
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down the rule as to onus*substantially the same way in which it 
was laid down in Venkatanarasimha Naidu v. Dandamudi 
Kotayya (19), no reference was made in it to the position of, 
the inamdars as the assignees of the Government’s share of 
the revenue__the reason in fact which is suggested for the 
e rule impliedly in Venkatanarasimha Naidu v. Dandamudi 
Kotayya (19) and more explicitly in later cases. i 


In Ekambara Aiyar v. Meenatchi Ammal(20), a case of a 
shrotriemdar and his ryot, Mr. Justice Boddam and Mr. Justice 
Bhashyam Aiyangar thought that the legal relation between 
zamindars, jagirdars, shrotriemdars and inamdars, etc., and 
their ryots was fully considered in Venkatanarasimha Naidu 
v. Dandamudi Kotayya (19) and Cheekati Zamindar v. Rana- 
soori (18) and they therefore unhesitatingly and without any 
further discussion followed those rulings and held that the 
tenant in the case before them had a right of occupancy. In 
Marapu Tharalu v. Telukula Neelakanta Behara (21) the 
same view as to the onus being on the inamdar to prove that 
the lands themselves were given to him as inam prevailed as 
in Venkatasubbaraya Sastri v. Kristnaiya (22) (a decision 
of Bhashyam Aiyangar and Moore, JJ.). A distinction was, 
however, drawn between zamindars and inamdars as regards 
cases in which at the commencement of the tenancy both the 
melvaram and kudivaram rights are vested in the landholder. 
According to the Cheekati case (18) even in the case of' waste 
lands or relinquished lands in which the zamindar owns both 
the kudivaram and the melvaram interests, if he admits a ryot 
to possession of such lands, the presumption would be that the 
ryot thereby acquires the right of occupancy just as in the case 
of the ordinary zamindari lands. But according to Marapu 
Tharalu v. Telukula Neclakanta Behara (21) it would be 
different in the case of inamdars and the presumption in favour, 
of the acquisition of the right of occupancy would not apply in 
the case of lands in which the inamdar either initially owned 
the kudivaram or subsequently acquired it by relinquishment 
or otherwise. [See the explanation of Marapu Tharalu v. 

*Telukula Neelakanta Behara (21) in Bhadrayya v. 
Bapayya (23). See also Krishna Patrudu v. Mukunda 
Sahu (24) which seems to imply the contrary]. 
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This distinction has been recogrflsed in ie Estates Land 
Act, i in the definition S. 3 (2) (d) where an estate is defined 
„as ‘any village of which oe land revenue alone has been grant- 
"ed in inam to a person not owning the kudivaram thereof” as 
well as in the exception to S. 8 where, after providing for mer- 
ger of occupancy right in the case of estates generally, the legis- e 
lature proceeds to lay down that “Notwithstanding anything 
contained in this section where, before or after the commence- 
ment of this Act, the kudivaram interest in any land comprised 
in an estate falling within cl. (d) of sub-sec. (2) of S. 3 has 
been or is acquired by the indmdar, such land shall cease to be 
part of the estate.” 

_ The passing of the Estates Land Act with its definition of 
an estate as set out in the previous paragraph has occasioned a 
controversy unprecedented in the history of land tenures in this 
presidency, a controversy which does not yet seem to have come 
to a close. In every case in which an inamdar sues his ryot 
in ejectment, this definition necessitates an inquiry into the 
nature of the original inam grant and into the circumstances 
surrounding such grant. Tt has first to be determined whether 
the inam consisted of both melvaram and kudivaram or of the 
melvaram alone and if the latter, it has next to be decided whe- 
ther on the date of the grant the kudtvaram interest vested in 
the inamdar or in some other person. It is not necessary to 
refer at length to the various cases that arose inthe Madras 
High Court in regard to this question, with which every lawyer 
in this presidency is familiar. But it is interesting to note the 
way in which the discussion progressed. All sorts and kinds of 
distinctions were attempted in support of the claims of the 
inamdars. Inams granted by the Government, it was suggested, 
stood on a different footing from inams granted by zamindars. 
[Vide Maddu Yerrayya v. Kangali Naidu (25), Lakshmi- 
“narasimha Rao v. Sitaramaswami (26) and Suryanarayana v. 
Potanna (27)]. Inams consisting of a whole village or 
villages must, it was argued, be accorded a separate and a 
different treatment from inam grants of particular extents in 2 
village.[See Lakshminarasimha Rao v. Sitaramaswami (26) ].. 
It was seriously contended that what is applicable to post-settle- 
ment grants does not apply to pre-settlement grants. [See 


Venkatramiah v. Narayudu (28)]. A distinction was even, e 
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sought to be ba%ed upon whether the original grantee belonged 
to an agricultural or a non-agricultural caste. [See Venkata- 
narasimha Appa Rao Bahadur v. Subba Reddi (29) and 


Suryananarayana v. Potanna (27)]. But 


all these 


distinctions were held to make no real difference in 


* principle and the rule that was ultimately enunciated was broad 


enough to cover every one of those cases. The following com- 
prehensive statement of the rule may be extracted from the 
head-note to the case reported inSuryanarayana v.Potanna (27, 
“Whether it is a whole village inam or a minor inam situate 
in a zamindari or in an inam village, the presumption is the 
same, viz., the grant is only a grant of the melvaram and it lies 
on the grantee to show that the grant was of both the melvaram 
and the kudivaram or that he owned the kudivaram when the 


inam was granted. The presumption arises irrespective of 


the person who is said to have originally made the grant” 


(whether it is the Crown or the zamindar) and we may per- 


haps add whether it was made before the permanent settle- 


ment or after it. 


“The rule thus stated was applied in cases without number 
both before and after Suryanarayana y. Potanna (27). [See 
Bhadrayya v. Bapayya (23), Lokshminarasimha Rao v. Sita- 
ramaswami (26), Venkatanarasimha Appa Rao Bahadur v. 
Subba Reddi(29), Narasimhacharyalu v. Ramabrahmam (30), 
Virabhadrayya v. Venkanna (31), Sitamraju Ramabrahmam vy. 
Lakshmanna (32), Viswanadha Rao v. Chinnakolandai 
Nainar (33), Ambalavana Pandara Sannadhi v. Janaki Am- 
mal (34), Govinda Reddi v. Ravi Kesavalu Naidu (35), 
Devi Shukwopi Kasidoss v. Narayana Reddi (36), Venkata 


Sastrulu v. Sitaramudu (37), etc.]. 


Reference must be made here to certain slight ete 
of opinion that were felt for a time but which did not, however. 
leave anything like a permanent impression. The case in 
Marapu Tharalu v. Neelakonta Behara (21) to which refer- 
ence has already been made wags understood in some cases as 
being opposed to the rule as to presumption as set out in the 
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previous paragraph [see Suryanarayana v. Botqnna (27), 
Chinnan v. Kondam Naidu (38) and Verkatrayudu v. Subba- 
*rayudu (39)]. But it would rather appear thatit was not 
really opposed to that line of cases and that the proper explana- 
tion of Marapu Tharalu v. Neelakanta Behara (21) is the one 
given in Bhadrayya v. Bapayya (23), the effect of which has 
been already stated in a previous paragraph. Even if we are to 
take it that their Lordships really wanted in Marapu Tharalu 
v. Neelakanta Behara (21) to lay down broadly that the pre- 


‘sumption applicable to zamindaris is not applicable to inams. 


that case cannot be said to have affected the current of judicial 
opinion to any appreciable extent.' 

There was one point which, though not of very much 
importance, did, however, occasion some real difference of 
opinion. Since the jurisdiction of Civil Courts would be ousted 
if an inam fell within the definition of an “estate” as given in 
the Estates Land Act it was thought that the onus of proving 
that it was such an inam lay on the party alleging it. This 
involved a proof not only that the inam consisted of the 
melvaram alone but also of the further fact that the grant was 
to a person who did not own the kudivaram at that time. This 
suggestion as to onus based on considerations of jurisdiction 
originated with China Nagadu v. Vienkatasubbayya(40).There 
was an obvious conflict between these two rules as to burden 
of proof and the anomaly was noticed very early of the onus 
of proof being placed on different parties in the same suit for 
the purpose of deciding the questioh of jurisdiction and for 
deciding the question of the landlord’s title to eject. [See 
Veerabhadrayya v. Verkanna (31) '].' 

It will be noticed that the trouble really lay in deciding 
whether the inamdars did or did not own the kudtvaram at the 
time of the grant for as regards the question of the quantum 
of the grant, the presumption was always in favour of the ryot 
whether a question of jurigdiction was involved or not and the 
rule as to onus based on consigerations of jurisdiction merely 
went to support the rule of substantive law that an inam 
prima facie consisted of the royal share of the produce only? 
In Veerabhadrayya v. Venkamna (31) their Lordships Benson 
and Sundara Aiyar, JJ. felt doubts as to whether a presumption 
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that the grantee of an mm was not the owner of the kudive- 
ram at the time of the grant would be justifiable. In Surya- 


narayana v. Potanna (27), however, Justice Sadasiva Aiyar, 


characterised the distinction made in Chinna Nagadu 
v. Venkatasubbayya (40) “between the presumption 

eto be drawn where the jurisdiction of the Civil 
Courts will be ousted if the inamdar is held not to 
own the kudivaram, and the presumption to be drawn if no such 
question of jurisdiction arises in the suit” as a little too fine 
and far fetched and held that the burden of proving that an 
inamdar was the owner of kudivaram at the time of the grant 
lay upon the inamdar himself. His Lordship took the same 
view in Chinnan v. Kondam Naidu (38) also. 
A different view was, however, taken in two cases. 
Jaganmathacharyulu v. Kutumbarayudu (41) and Bapi Reddi 
v. Venkatacharyulu (42) and in a still later case reported in 
Naina Pillai Marakayar v. Ramanathan Chettiar (43) Justice 
Sadasiva Aiyar followed the view expressed in those two 
cases in preference to his own and held that the person seeking 
to oust the jurisdiction of Civil Courts by alleging that the 
inamdar was not the owner of the kudivaram at the time of the 
grant ought to prove his said allegation. 

Excepting for Merapu Tharalu v. Neelakanta Behara (21) 
and an obscure judgment in Mahomed Meera Lavvai v. Rama- 
linga Pillai (44) and the difference of opinion just noticed 
about the presumption regarding the question whether the 
inamdar was or was not the owner of the kudivaram at the 
time of the inam grant, it can be safely asserted that for two 
decades if not more, the rule was universally laid down that an 
inam must be presumed (till the contrary is proved) to have 
consisted only of the melvaram interest. Incase after case 


learned Judges of our High Court including some very distin- | 


guished Judges who were thoroughly conversant with the 
country, its tenures and its people uphesitatingly accepted and 
applied that presumption. And the same view was taken and 
for a much longer time in the Bombay High Court. 

- Then came a series of Privy Council decisions which to say 
the least took everybody by surprise. The earliest of these 
was Suryanarayana v. Potanna (45) reversing the decision of 
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the High Court reported in Suryanatayana vy. Potanna (27). 
The reasoning of their Lordships in” this case 


„is interesting. Referring to the long course of decisions on 


the subject in the Bombay and Madras High Courts their Lord- 
ships observe: “The learned Judges of the High Court acted 
upon what they conceived to be a presumption of law, deduced , 
by them from some decisions of the High Court at Madras 
and of the High Court at Bombay, to the effect that in the case 
of an inamdar it should be presumed, in the absence of the 
inam grant under which he held, that the grant was of the 
royal share of the revenue only and they cited the decisions 
upon which they relied as authorities. Some of those decisions 
to which they referred do not upon an examination of them 
support the opinion of those Judges as to the presumption 
which they applied in these suits. In their Lordships’ opinion 
there is no such presumption of law.” 


Referring to a contention that in the times when the 
Reddi Kings ruled in the district the ownership of the soil was 
not in the sovereign or ruler, and that the right of the ruler 
was confined to a right to receive a share in the produce of the 
soil from the cultivator, their Lordships proceed to state that 
“that is an assumption which no Court is entitled to make and 
in support of which there is no reliable evidence.” Then 
comes the most questionable part of the judgment. 
“The fact that rulers in India generally collected 
their land revenues by taking a share of the pro- 
duce of the land is not by itself evidence that the soil of lands 
in India was ‘not owned by them and could not be granted by 
them; indeed that fact would support the contrary assumption 
that the soil was vested in the rulers who drew their land re- 
venue from the soil, generally in the shape of a share in the 
produce of the soil, which was not a fixed and invariable share 
but depénded on the will of the rulers.’ They then rely in 
support of it upon the opening words of the preamble to Regu- 
lation XXXI of 1802 where it is recited that “whereas the 
ruling power of the provinces nbw subject to the Government 
of Fort St. George has, in conformity to the ancient usages of 
the country, reserved to itself and has exercised the actual pro- 
prietary right of lands of every description,” language which is 


yery similar to and almost identical with the language used ine e 


the preamble to Regulation XXV of 1802. It is well 
known how the latter regulation necessitated the passing of the 
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Interpretatign Regulation IV of 1822 which declared in effect 
if not in so many words that the offending expressions were a 
mere flourish and were meaningless. The reliance which the 
Judicial Committee placed upon Regulation XXXI of 1802 in 
this case, and the inference they sought -2 

ededuce from it, are directly opposed to 
Collector of Trichinopoly v. Lekkamané (46) where the Judi- 
cial Committee itself said that the above regulation ‘never 
intended to assert that according to the usages of the country 
there was no private right to lands.” And one might say with 
confidence that the contrary assumption which their Lordships 
wanted to formulate in Suryanarayana v. Potanna (45) 
is opposed to Hindu and Mahomedan legal conceptions and 
usages, to popular consciousness and to the opinions of experi- 
enced administrators and distinguished Judges and has nothing 
in fact to support it. 

. The next two decisions of the Privy Council, Venkata 
Sastrulu v. Seetharamudu (47) and Chidambara Siveprakasa 
Pandara Sannadhigal v. Veerama Reddi (48) were something 
of a climb-down, Chidambara Sivaprakasa Pandata Sannadhi- 
gal v. Veerama Reddi (48) more so than the other case. In 
Venkata Sastrulu v. Seetharamudu (47) which was 
also a reversing judgment, their Lordships firs: say 
by a reference to Suryanarayana v. Potanna (+5) 
that no such presumption as was acted upon by the High Court 
exists. They then add that “each case must therefore be consi- 
dered on its own facts” and that “in order to ascertain the 
effect of the grant in the present case, resort must be had to 
the terms of the grant itself and to the whole circumstances so 
far as they can now be ascertained.” And following the rule 
which they thus set for themselves their Lordships come to the 


conclusion that the “main grant carried not the Jand revenue | 


alone but the whole proprietary interest in the property.” 
There is, however, no referenge in this case to the “cons 
trary assumption” of Suryanarayana v. Potanna (45) and 
Chidambara Stuaprakasa Pandtra Sannadhigal v. Veerama 
Reddi (48) makes it quite clear that each case must be dealt 
with upon its own facts with special regard to the evidence aad 
circumstances therein disapproving of the initial presumption 
e ein favour of the inamdar which a Full Bench of the Madras 
43. (1918) ILR 41 M 1012: 36 ML J 585 (P CJ. 
46. (1874) LR IA 3282. 
47. (1919) TIL Ras M 166.37 MLJ a2 (PC). 
48. (1922) IL R45 M 586:43 ML J 640 {P ©). 
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Court deduced in Muthu Goundan v. Perumal dyen (49) from 
the previous decisions of the Judicial Committee. Itis not, 
however, easy to accept their Lordships’ statement that neithei 
in the case of Suryanarayana y. Potanna (45) nor in Seturat- 
nam Aiyar v. Venkatachela Goundan( 50) is there a suggestion 
of a presumption in favour of the inamdar or pattadar on thee 
one side or of the ryot on the other. The judg- 
ment in Chidambara Sivaprakasa Pandara San- 
nadhigal vy. Weerama Reddi (48) indicates an 
anxiety on the part of the Judicial Committee to qualify and 
explain what was said in Suryanarayana v. Potanna (45). It 
is noteworthy that Mr. Ameer Ali who delivered the judgment 
of the Judicial Committee in this case [Chidambara Stvapraka- 
sa Pandara Sannadhigal v. Vcerama Reddi (48)'|set out in ex- 
tenso and approvingly referred to the passage to which refer- 
ence has already been made more than once, the passage occur- 
ring in the Proceedings of the Board of Revenue of the 5th 
Jan.1818 and relating to the nature of the relations between the 
Government, the zamindars and the inamdars on the one side 
and the cultivators on the other, though he did not deduce from 
the passage any presumption in favour of the ryot as was done 
in the earlier cases decided in this country, a deduction which 
one would think is a logical outcome of what was said therein. 
The rule laid down in Chidambara Sivaprakasa Pandara 
Sannadhigal v. Veerama Reddi (48) even if not quite accurate 
in theory was at any rate harmless in practical application. And 
it was repeated by the Judicial Committee in almost identical 
terms in a Bombay case which related to a saranjam grant 
[Secretary of State for India v. Laxmibai (51){]and which re- 
versed the judgment and decree of the Bombay High Court 
in Guru Rao v. The Secretary of State for India (12). 
Matters were, however, not left in this state very long. 
In Naina Pillai Marakayar v. Ramanathan Chettiar (52) Sir 
John Edge [who had delivgred the judgment in Suryanarayana 
y. Potanna (45) also] made some observations which are too 
sweeping in their character and which will have the effect of 
abrogating the rule laid down in Chidambara Sivaprakasq 
Pandara Sannadhigal v. Veerama Reddi (48). There is an 
12. (1916) I L R 41 Bom 408. 
4s. (1918) ILR gx M tor: 36 ML J 585 (P C). 
48. (1922) TL Ras M 586: 43 ML J 640 (P C). 
49. (1921) TLR 44 M 588° 40 ML J gag (F B). 
sa. (1919) IL Rag M 567: 38 M L J 476 (P C). 
51. (192%) I L R 47 Bom 327 #44 ML J 471 (P C). 
5a. (1923) ILR 47 M 337: 46 M L J 546 (PC). 





LI.) THE MADRAS LAW JOURNAL. . 13 
obvious conflictebetween these two decisions and the Judicial 
Committee itself will have to tell us some day how, if at all, 
these cases are reconcilable with each other. There is nothing 
to be said against that part of the judgment in Naina Pillai 
Marakayar v. Ramanathan Chettiar (52) which is devoted to 

ea construction of the sanad or to a discussion of such of the evi- 
dence in the case as was afforded by the register of 1809, the 
paimash account of 1816-17 or the conduct and dealings of the 


parties. In fact even the conclusions come to in Suryanarayana. 


v. Potanna (45) and in Venkata Sasirulu v. Seetharamudu (47) 
can, as pointed out by Mr. Ameer Ali in Chidambara Siva- 
prakasa Pandara Sannadhigal v. Veerama Reddi (48) be sup- 
ported on the evidence on record without regard to any theory 
as to onus. But it is a matter for regret that observations 
should have been made in Naina Pillai Marakayar v. Rama- 
nathan Chettiar (52) ignoring what was said by the Judicial 
Committee itself in Chidambara Sivaptakasa Pandara San- 
nadkigal v. Veerama Reddi (48) less than two years previously 
and upsetting the rule as to onus therein'‘laid down. [tis dif- 
cult and perhaps even impossible to support the broad statement 
that “it cannot now be doubted that when a 
tenant of lands in India ina suit by his landlord to 
eject him from them sets up a defence that he has a right of 
permanent tenancy in the lands, the onus of proving that he ha; 
such right is upon the tenant.” And this 
startling statement is sought to be supported 
by a reference to two and only two ‘decisions, one in 
Seturatnam Atyar v. Venkatachela Goundan (50) which relat- 
ed to a ryotwari pattadar and his tenants and which can hardly 
be regarded as applicable to cases where the landlord happen- 
ed to be an inamdar or a zamindar andthe other case in 
Secretary of State for India v. Luchmeswar Singh (53) which 
does not present anything like a parallel. It wasa case in 
which the Government got into possession of a village known 
as Malinuggur which was part of the milkiat or zemindari of 
Darbhanga and in which all that the Government offered in 
support of their contention that they were perpetual tenants 
was in the language of Lord Hobhouse, “Some conjecture eof 








45. (1918) ILR 41 M r0o1ra: 36 ML J 585 (P C). 
47. (1919) IL R 43 M 166° 37 ML J ga (PC). 
48. (1922) ILR 45 M 586 :43 ML J 640 (PC). 
so (1919) ILR 43 M 567: 38 ML J 476 (P C). 
52. (1923) ILR 47 M 337. 46 M L J 546 (PC). 
53. (1888) I LR 16 C 323 (PC). 
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an agreement founded simply on thetr long pessession at a 
uniform rate of payment.” It was really a case in which 
. Permanent tenancy by “grant” was set up and found against 
and it certainly does not bear out the sweeping proposition 
sought to be based upon it—a proposition which would be 
applicable not only to all kinds of tenures but also to all casese 
in which a defence of occupancy right is set up irrespective 
of whether it is based on statute, custom or grant. 
| One would think that at least in this presidency the rule as 
to onus of proof instead of being established beyond doubt in 
the way in which His Lordship Sir John Edge stated it, was 
established very much the other way. Whether one turns to 
the cases in which the Government figured as the landlord or to 
the cases which related to zamindars or inamdars one finds that 
it was the plaintiff that had to make out that the tenancy was a 
terminable one and that it was validly terminated. Cases 
arising between ryotwari pattadars and their tenants were of 
course to the opposite effect but they stand on an entirely 
different footing. It can therefore be said without much fear 
of contradiction that the broad proposition enunciated by 
their Lordships of the Judicial Committee in Naina Pillai Ma- 
rakayar v. Ramanathan Chettiar (52) has little or no material 
to support it. And curiously enough even the decisions of 
the Privy Council which immediately preceded Naina Pillai 
Marakayar v. Ramanathan Chettiar (52) do not themselves 
support such a proposition and they are not even referred to 
in the later case. 

It is easy to point out that Chidambara Sivaprakasa Pan- 
dara Sannadhigal v. Veerama Reddi (48) and Naina Pillai 
Marakayar v. Ramanathan Chettiar (52) must necessarily 
work at cross purposes. To take the most obvious 

sillustration_the one that is afforded by these very 

cases of a suit by an inamdar against his ryot, if the ryot wants 
to rely upon the Estates Land Act in support of his right of 
occupancy, he has according to Naina Pillai Marakayar v. 
Ramanathan Chettiar (52)to måke out that the particular inam 
is an estate or in other words he has to prove firstly that the 
lard revenue alone was granted in inam and secondly that it 
was granted to a person not owning the kudivaram. Chidam- 
bara Sivaprakasa Pandera Sanmadhigal v. Veeramae e 
Reddi (48), however, merely makes it a matter of decision on 
the evidence adduced by both parties. 

43. (1923) ILR qs M 586: 43 ML J 640 (P ©). 

s4. (1923) ILR ¢7 M $37: 46 ML J 546 (P C). 
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.Even after the deci$ion of the Privy Council in Chidam- 
bara Sivaprakasa Pandara Sannadhigal v. Vetrama Reddi(48) 
strictly laying down that each case must be decided on its own | 
facts it was held in Venkatarangayya Appa Rao Bahadur v. 
Bagiraju (54) in a case in which a zamindar sued to oject 
ean inamdar after resuming the inam that “inasmuch as plaintiff 
sues in ejectment he is bound to prove that he has a right to 
eject” and that he can do that only by proving that he granted 
the land itself and is entitled to resume it. The Privy Coun- 
cil decision in Naina Pillai Marakayar v. Ramanathan Chel- 
tiar (52) has started another line of cases which are very much 
in favour of the inamdar [See for instance Narayana Doss v. 
Sankara Subba Aiyar (55) per Ramesam, J., Thirupashi 
Goundan v. Shamanna Goutdan (56) per Devadoss, J. and 
Arnamdevula Thata v. Khwaja Ahamadulla Khan Sakeb 
Bahadur (57):], and against the cultivating ryot but the scope 
and effect of Naina Pillai Marakayar v. Ramanathan Chet- 
tiar (52) cannot, by any means,-be said to have been finally 
determined yet. [See Subbarayudu v. Narasimha Rao (58), 
Periakaruppa Thevan v. Aiyanars and Kaniyalaswamigal 
Kovil Devasthanam (59) and A. S. No. 177 of 1921 where 
Chidambara Sivaprakasa Pandara Sannadhigal v. Veerama 
Reddi (48) was followed in preference to Naina Pillai Mara- 
kayar v. Ramanathan Chettiar (52)]}. 


It is impossible to exaggerate the disastrous effects which 
these kaleidoscopic changes of judicial opinion have produced 
and will produce upon the litigant world. It may be asked 
whether the legislature ought not even now to step in and pre- 
vent further controversy by giving effect to the salutary princi- 
ple enunciated in Chidambara Sivaprakasa Pandara Sannadhi- 
gal, v. Veerama Reddi (48) though not to the stricter view 
taken in the Madras rulings before Suryanarayana v. 
Potanna (45). There is at present an acute difference of 
opinion among the learned Judges ef the Madras High Court 
in the matter of interpreting the conflicting decisions of the 
Privy Council in Chidambara Stvaprakasa Pandara Sannadhi- 
gal v. Veerama Reddi (48) and Natna Pillai Marakayar v. 
Ramanathan Chettiar (52). A reference to a Full 





45 (1918) ILR e M 1012:36 ML J 585 (P O). 


ki 48. (1922) IL Ras M 586-43 ML J. 640 (P C). 
52. (1923) I LR 47 M 337:46 ML J 546 (PC). 
s4. (1923) 45 M L J 3238. 55. (1925) ax L W 6ga. 
s6. (1924) 48 M L J 654. _ 57. (1924) 48 ML J yor 


58. (1934) 47 ML J 558. T s9. (1995) 49 ML J boa, 
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Bench is imminent with every likeHhood of matters being 
carrted-up to the Privy.Council. A prompt infervention of 
. the legislature to prevent further waste of public time and 
money and to avoid unnecessary and costly litigation is there- 
fore, to say the least, very much called for. 

I have not thought it necessary to refer to the familiare 
controversy about post-settlement minor inams in which certain 
excusable mistakes in statute-drafting have led to results which 
are neither happy nor equitable. The Full Bench decision in 
Jarugumilii Brahmayya v. Achiraju (60) has for the time be- 
ing and at least so far as the High Court is concerned set the 
matter at rest but it is agreed on all hands that the legislature 
should intervene to put such post-settlement minor inams on 
the same footing as major inams. 

V. GOVINDARAJACHARI, 
High Court Vakil. 





SUMMARY OF ENGLISH CASES. 


BRITISH AMERICAN CONTINENTAL BANK v. BRITISH 
BANK FOR FOREIGN TRADE, (1926) 1 K. B. 328: 95 L. J 
K. B. 326. 

Contract__Money paid under mistake of fact to agent. 
Agent paying away money but subsequently repaid__cuit. for 
recovery. 

A entered into a contract with B to sell a quantity pf 
francs and under the contract 4 was to deliver the same to C, 
the agent of B. C was to pay over the same to the bankers 
of B at Antwerp. On the morning of the day on which the 
contract was to be performed B cabled to 4 that the contract 
need not be performed, as he would be unable to pay for the 
” francs on account of insolvency proceedings. By the time 
this cable was received, .4’s agent had’ handed over the 
francs to C who had passed it on to the bankers of B. M4 
thereupon requested the bankers of B to return the francs, and 
they returned it to C, who under instructions from the Receiver 
in bankruptcy refused to return theni to 4. In an action for 
the return of the money against C on the ground it had origi- 
nally been paid under a mistake of fact, held, as 4 was unaware 
at the time of payment of the bankruptcy of B he was entitled ° 
to the return ; and as the bankers of B had returned it to C, 
he was bound to repay it to 4. 

6o. (1922) ILR 45 M 716: MET (F B). 
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It is indisputable th£t if money ‘paid under a mistake of 
ofact is: rédemanded from the person wha. received it before his 
position has been altered to his disadvantage, the’money must | 
be repaid in whatever character it was received. 

British INSULATED AND Herssy Cases, Lip. v. 
YATHERTON, 95 LJ KB 336. 

< Income-tax__Deduction__Pension fund inaugurated by 
Coba Linas sum contributed by company to establish fund 
_+ Nature of—lf an item of deduction__Income-tax Act, 1842, 
Sch. D, Case 1, R. 3. 

4 A company which had a big staff faoiue a pension 

‘fund, ‘based on contributions to be made by both the employer 
,and:the employed. To form the nucleus of the fund and to 
„enable old servants who had not up to that time contributed, to 
' participate-in the fund, the-company-made a lump contribution 
of £31,784, a sum arrived at by an actual calculation on the 
, basis that-it should be exhausted as soon as the claims of the 
‘then existing staff were satisfied. The company claimed to 
deduct this amount for, purposes of calculating its income-tax 
"for the year when it was so set apart. Held, by a majority of 
the House of Lords (Lords Carson and Blanesburgh dissent- 
ing) affirming the decision of the Court of Appeal in (1925) 
Y-K. B. 421 that it was not an-item of deduction for computing 
‘the profits’ of the year. 

"Per Viscount Cave, L. C__The amount set apart is pro- 
“perly:attributable not to revenue but capital expenditure and 
‘annot‘be an ‘item of deduction in calculating profits. 

"Per Lord Atkinson —The payment of the sum amounted 
toan- actual employment or intended employment of ‘it as 
“capital i in trade, manufacture, etc, within the meaning of R.3 

“of Case 1 of Sch. D. 

Per Lord Buckmaster.—The amount was exclusively laid F 
out for the purposes of the trade, and being an amount set 
“apart as the nucleus of the Fund cannot be properly deducted 
“in determining the balance of profits and gains. 

Per Lord Carson__An ahnual sum contributed to the 
spension fund on‘an actuarial basis for making the fund solvent 
for paying, the pensions of the older members of the staff would 
Eledaa A ‘The lump ‘sum ‘set apart is only: the actuarial 

_¢quivaleht-of the same and cannot stand on‘any different basis. 

Per Lord Blanesburgh__The amount set apart represents 
18 sum whichcomprised and.compressed’a series of annual pay- 
‘ments -ontaccolunt of the employees. Quoad the company itis 
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‘in no material respect different fror payments of salary made 
directly. , The payment is properly attributable only to the 
revenue and not capital expenditure. 

Case-law discussed. 

LAKE v. SIMMONS, (1926) 1 K. B. 366. 

Insurance__Policy__Construction of__Larceny by trick > 
Jewel handed to customer for approval_Theft of __Liability 
of insurer. 

An insurance policy issued to a jeweller exempted the 
insurer from liability for “loss by theft or dishonesty committed 
by any customer in respect of goods entrusted to him.” A 
customer took from the jeweller a jewel pretending to take St 
for the purpose of showing it to her husband for approval, and 
thereafter disposed of it for her own benefit. Held, she was 
guilty of larceny by a trick amounting to theft within the mean- 
ing of the policy, but as the jewel was only entrusted to her as 
agent of her husband, a prospective customer, the clause in the 
insurance policy did not protect the insurer from liability. 

GRAINGER v. MAXWELL, (1926) 1 K. B. 430 : 95 LJK. 
B. 245. 

Income-tax__Exchequer Bonds and War Loan Securities 
—Redemption of Bonds_No income therefrom during year 
of assessment_tInterest received in preceding year_If basis 
of assessment_Income-tax Act, 1918, Sch. D, Case HI. 

An assessee held certain Exchequer Bonds and War Loan 
Securities. The former were redeemed in February, 1920 
and consequently he received no interest therefrom. The 
Inspector of Taxes treated both as falling under one head, i. e., 
Government bonds and claimed tax on the basis of the preced- 
ing year’s receipts. Held, by the Court of Appeal affirming 
the decision of-Rowlatt, J., in (1925) 2 K. B. 376 that each 
was a unit of measurement by itself and as in the year of assess- 
ment there was no profit geceived from the Exchequer Bonds, 
recourse could not be had to the income of the previous year. 
(1921) 2 A. C. 222 applied. + 

Rye v. PURCELL, (1926) 1 K. B. 446 : 95 L. J. K. B. 
380. 

Landlord and tenant__Lease__Holding over_-Payment 

`of increased rent Agreement in writing signed by.lessor only 9 
— Covenants in old lease If pass—Conveyancing Act; 1881, 
S. 10. 

A lease of certain properties was granted fora period of 

21 years, containing a covenant to deliver up the-premises in. 
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good repair. The interest of the landlord devolved by a 
series of assignments on the plaintif, and shortly before the 
expiry of the lease there was a verbal agreement between the 
lessee and the plaintif’s immediate assignor to hold over at an 
increased rent. This agreement was confirmed by a letter 
written on behalf ofthe plaintiff's assignor. When the pre- 
mises were finally handed over by the tenant, the plaintiff found 
them to be in a bad state of disrepair and 
- thereupon he sued the lessee for damages for 
breach of the covenant. Held, (1) the terms 
of the old lease were by. necessary implication incorporated. 
into the new bargain; and (2) though the agreement to-hold 
over was verbal, the subsequent confirmation of it by a letter 
written on behalf: of the plaintiff constituted a sufficient “agree- 
ment in writing” within the meaning of S. 10 of the Conveyanc- 
ing Act, 1881 to entitle the plaintiff to maintain the action. 

Quaere: Whether the actual payment of increased rent 
after the expiry of the original period to the plaintiff after he 
acquired the reversion did not.by itself entitle the plaintiff to 
sue on a breach.of the covenant? 

BRIGHTON COLLEGE v. MARRIOTT, (1926) A. C. 192:95 
L. J. K. B. 356. 

Income-tax_cCharity_Public school—Profits derived from 
School fees__tf profits or gains of a trade_Income-tax Act, 
1918, 6. 37, Sch. D. 

Brighton College isa public school, managed by.a tom- 
pany.incorporated under the Companies Acts, and its. sole 
object was to provide a good secular and religious education. 
The income derived from school fees, after meeting the . ex- 
penses, was devoted to the improvement of the college and 
could:in no way be divided among the shareholders of the 
company. The question arose whether the surplus income 
. was assessable to tax. Held, by the House of Lords afirm- 
ing the decision of the Court of Appeal in (1925) IK. B. 312 
that the college though a charitable object within the meaning 
of the Statute of Elizabeth, must be deemed to be carrying on 
æ trade, even though the profits are used only for the purposes 
of the charity and as such the surplus income was assessable go 
tar." Nor could the surplus profits be regarded as “yearly 


e dnterest. or annual payment” falling within S. 37. 


of the Income-tax Act, 1918, which is exempted from taxation. 
LapisH v. BRAITHWAITE, (1926) A.C. 275 :95L: J. 
K..B. 406.- 
Municipahty._Coutcillor_Alderman.Shate or interes} 
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ik muticipal. contract Managing disecior of. pompany having. 
contraci -Disqualification arising from——M unictpal Ones 
tions Act, 1882, Ss. 12, 14. 39 
i Under. S. 12 of the Municipal Corporations Act, 1882, ‘a 
person is. disqualified to be a Councillor if he “has directly or 
indirectly, by himself or his partner, any share or interest in, 
any contract or employment with, by or on behalf of the Coun- 
cil, but a-person shall not be so disqualified, or be deemed ..tu. 
have any share. or interest in such a contract or employment, by. 
reason only of his having a share or interest.” S. 14 fixed‘ 
that a person should not be qualified to be an alderman unless 
he is or qualified to be a councillor. Held, an alderman, who 
was a:shareholder and managing director of a company having 
a contract with the Municipal Council and who.was given ` a. 
fixed pay but not commission, is not disqualified under Ss. 12 
and 14,to be an alderman. 
|, Desirability of changing the law. by Legislation pointed 
out by, the Lord Chancellor. 

CORNISH MUTUAL ASsuRANCE COMPANY, Logrep v. 
COMMISSIONERS OF INLAND REVENUE, (1926) A. C. 281: 
95 L.J. KB. 446. 

Corporation tax__Mutual I nsurance C SaDar f carries: 
on jrade. or. business Finance Act, 1920, 8. 52 ~. 

.-A company limited by guarantee and having no. share 
capital carried on mutual fire insurance business. -Each policy- 
holder became a member on taking.out a policy.and ‘remained 
aa such so long as his right td protection under-the- policy:exiat:: ` 
ed. The income of the‘ company consisted of.entrance’ fees) 
calls (if made), and interest on investment and was. used for 
current expenses and payment of policies.. The question arosé; 
whether the company was liable to pay Corporation tax. Held, 
though: the company. was only carrying out transactions with its 
own members, it did carry on a trade or. business within.. the’ 
meaning af S. 52 of the Finance Act, 1920 and the surplus fund 
did constitute profits for the Pagas of assessing poani 
profits tax... 

ee v. DIGGINES, (1926) A.C, 289 : 95 L. Je 
K, B. 

E or PER EET E E paying. 
income-tax on salary of the employees No agreement io paye e 
__Income-tax paid if. part of profit, perquisite or CP OMNE 
Income-tax Act, 1842; Sch: E. 

A shipping company used to pay the i income-tex- on: ‘the: 
salaries of all their employees and the. amount.. 50. paid: Was 
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allowed as a trade expense in arriving at the profits of the. com- , 
pany for purfoses.of assessment. There was, however, no. 


agreement between the company and its employees to pay the 
income-tax. The question arose whether the income-tax paid 
wag also,part of the profits or emoluments of the employee, on 
yhich he was assessable to income-tax. Held, afirming (1925). 
1 K. B. 372 that it was assessable, as it represented. money’s 
worth. . The fact that the payment by the Company was 
voluntary made no difference in the matter. 

‘WHELAN v. HENNING, (7926) A. C. 293 : 95 L. J. K. B, 
406. - 
Jione tae iShares Dani in prior years —No divi-. 
dend during year of assessment__Claim based on average of 
three years__Liability to pay__tncome-tax Act, 1918, Sch. D,. 
Case V, Rt. >. 

A person possessed a number of shares in Ceylon on which 
he used to receive dividends. But during a particular year no 
dividends were declared, but he was sought to be made liable 
for. purposes of income-tax. on the basis of the usual three 
years’ average. Held, afirming(1925)1 K B 387,the receipt of 


income in the year of assessment is necessary. before. a.pergon. 


can, be taxed under Case.V.of Sch. D of the Income-tax.. Act, 
198, and there béing no income received, he was not liable to 
assessment, _. 

_Inre-Dgs REAUX AND SeTCHPLELD 8 ConvRact, (936) 
l Ch. 178, 
1 Sale of Jand_Vendor refusing ta apply to. Court. for, 
order enabling him to give a good ng ti of GAN 
Vendor rescinding contract_If entitled to. 

An agreement to sell a house Soana a clause “If the 
purchaser insists on an objection or- requisition which, the 


vendor shall-be unable, or on the-ground of expense, unwilling | 


to remove or comply’ with, the vendor may by notice rescind 
the contract”. As the title deeds, did not show a clear ‘title, 
the vendee asked the purchaser to apply to Court to get direc- 
tions with a view to perfect the title. This the vendor refused 
to do on the ground of expense and afterwards gave notice 
rescinding the contract. . Held, he was not entitled to rescjid 
the, contract,on- the ground that to take the steps pointed ‘out 


e eby the purchaser would involve him in expense, nor was it a 


reasonable exercise of thé condition. 
~” Inre Crry JANE ASSURANCE Company, LTD., (1926) 
TCh. ‘191. 

Company—Life idstratica_Morigage of policy to com- 
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Perm ET of —If allowed Equitable assign- 
ment of mortgage to truspees__No notice to mortgagor__Effeci 
of winding up_Bankruptcy Act, 1914, 8. 31. 

- The owner of an insurance policy mortgaged it to the Insur- 
ance Company and went on paying premia regularly up to. the 
end. ‘Thereafter the Company went into liquidation and, 
the policy-holder claimed to set off the amount of his mortgage 
debt against.the value of his policy. Held, he was entitled to 
do so under S. 31 of the Bankruptcy Act, 1914. Ex parte 
Price, 10 Ch. D. 648 overruled; (1924) 2 Ch. 339.followed. 

Where however after such a mortgage had been effected, 
the Company equitably assigned it to trustees, though without 
notice to the mortgagor, and thereafter winding up proceedings 
commenced, no right of set off arises, inasmuch as after the 
assignment there is no mutual credit or debt between the Com- 
pany and the policy-holder. Case-law discussed. 

Inre BLACKWELL : BLACKWELL v. BLACKWELL, (1926) 
1 Ch. 223. 

Will.Construction._Devise to eldest of sons (if. any), 
“who shall be living at the time of my death absolutely upon 
his attaining 21” Nature of estate taken. 

. A.testator by his will devised his real estate on trust: for 

- the eldest of his sons (if any) “who shall be living at the 
time of my death absolutely upon his attaining the age: of. 
21-years”’ and failing the same to be held upon the trusts con- 
cerning his residuary estate. He died leaving a widow, three 
daughters and a son a few months old. Held, by the Court 
of Appeal affirming (1925) Ch. 312 that on a construction 
of the will the son took a contingent and not vested. interest 
im the. estate, contingent on his attaining the age of 21 years. 
He took the same interest in the accumulations also. 

. Pus ic TRUSTEE v. ELDER, (1924) 1 Ch. 266. 

Partnership Account Suit for__arties_Custodian of 
Enemy Property—Rights ef parties: 

A business was being carried-on in London between an 
English partner who was also the managing partner and'three . 
German subjects. On the outbreak of war, the managing 
paftner carried on the business and collected assets. Later 
the Custodian of the Enemy Property having been appointed 
to act and directed to wind up the business, he filed a suit” ° 
claiming an account from the English managing partner of alt 
transactions between the several partners inter se. Held, the 
relief could not be granted unless all the partners had: been 
impleaded in the suit. F 
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The legal sclations ®f partners in a dissolved partnership 
summarised. 

Imre A. AND M., (1926) 1 Ch. 274. ` . 

Bankrupicy__Infants_If can be adjudicated__A djudica- 
tion order made—Cancellation__Costs. 

‘Where debts are incurred by infants, not for any neces- 
saries supplied to them, nor in any way enforceable against 
them, they cannot be adjudicated bankrupt even on their own 
petition. 

Quaere: Where a receiving order is actually made and 
later annulled, if the Receiver can deduct his costs out of the 
assets ? 

In re STOLLERY : WEIR v. TREASURY agan (1926) 
1 Ch. 284. 

Evidence Marriage Registration of births and deaths 
of children__If evidence of marriage of parents__Admis sibility 
of extracts_Births and Deaths Registration Act. 

In an enquiry relating to a claim for administration, the 
question arose whether X and Y'had'been lawfully married 'to 
each other. No marriage certificate or record was available, 
but.certificates of birth of some of their children and of the 
death of another child were put in as evidence. ‘Held, bythe 
Court of. Appeal reversing Romer, J., the certificates were - 
admissible as evidence, but ‘were in no sense anything like con 
clusive evidence as to a lawful marriage having taken place. 
The question of the evidentiary value of the several entries in 
the certificates and the inferences to be drawn therefrom is one 
for the Trial Court. 

In re CASSELL : PUBLIC TRUSTEE vu. MOUNTBATTEN, 
(1926) 1 Ch. 358. 

Will_Construction__Trust to maintain house and con- . 
tents P alidity Rule against E ESR and opera- 
tion of. 

The rule against perpetuities is onta with the creation 
and ‘vesting of interests, not” with their duration. If the 
interest must necessarily arise and be vested within the period, 
its duration beyond the period is no infringement of the-rule. 
An interest is not obnoxious to the rule if it begins within lives 
e “in being and twenty-one years, although it may end ‘beyond 

‘them. In other words, the rule prohibits vesting outside the 
period. It does not prohibit distribution beyond the period. 

“ “The testator by’ his will bequeathed a house:to trustees 
onttrust to allow his granddaughter X to use and enjoy it for 
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her life and thereafter for such of her issue eas she might by 
will appoint or in default the first of her sons attaining the age 

. of 21 or failing a son to the first of her daughters attaining 
that age. Subject to those trusts, the trustees were 
to hold the property upon similar trusts in favour of certain 
other specified relations of the testator. Finally followed 
, clause directing the trustees to pay rates and taxes, keep the 
premises insured against fire and burglary and in a proper 
state of preservation out of the income of his residuary per- 
sonal estate. Held, there was no wiring anepi of the rule 
against perpetuities. 

Marr v. Mart, (1926) P 24 : 95 L. J. P. D. & A 29. 

_ Divorce —Adultery Legitimacy of ehid presump prona 
Deed of separation__Effect of. 

“A husband and wife executed in 1922 a separation deed 
-confaining the usual covenants. In 1925-a child was born to 
‘the wife and if a petition for divorce filed by the husband, the 
question arose’ whether the existence of the separation deed 80 

-far rebutted the legal presumption of access during marriage 
as to make the husband’s evidence of non-access | admissible. 
Held, the separation deed has the same effect as a judicial sepa- 
_ration order and puts an end to the legal presumption, cohabi- 
tation, access and legitimacy. Evidence of non-access on the part 
of the husband is not excluded by the ratio in Basel v. Russel, 
(1924) A. C. 687. 

SNEYD v. SNEYD AND BURGESS, (1926) P. 27 : 95 L J. 

-P.D-& A. 22. 
Divorce__A dultery__Condonation_What is Fraudulent 
cqbtaining of _FEffect_Question of belief- in ROEA 
material. 
. '. * Condonation is the complete aes and blotting out 
- of a conjugal offence, followed by cohabitation, the whole being 
done with knowledge of all the circumstances of the particular 
: offence forgiven. The question of the state of mind of the for- 
giving spouse is immaterial irt considering the question of 
kriowledge and hénce an erroneous belief in the forgiven 
‘party's innocence procured by fraud-or’ misrepresentation .is 
-not a pdint for considetation, where in fact there was a recon- 
rciliation. a e 

“ BRITISH. OXYGEN Company v. eae Arr, LIMITED, 
65 L.-J. Chi 81: a BS 9 PERN Sb he 
-Copyright Letter written -by “manufecturer |“ of ering 

i reduced terms to customer f:anoriginal Hférary~ work 


e 
a eee 
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Publication of photographeof letter_Infringemem of copy- 
right__Copyright Act, 1911, Ss. 1, 2. 

A letter written to a customer by a manufacturer offering 
him specially reduced terms with the object of keeping his 
custom confined to themselves is an “ original literary work ” 
within the meaning of S. 1 of the Copyright Act and any one 
publishing or threatening to publish it can be prevented by an 
injunction from doing it. Nor could such publication be 
justified on the ground it amounted only to a “ fair dealing 
with the work for the purposes of criticism” within the mean- 
ing of S. 2. l 

ALLEN v. RoYAL BANK oF CANADA, 95 L. J. P. C. 17. 

Negotiable instrument—Bill or note given om account 
Effect of Effect Suspension of remedy and not discharge of 
debt. 

When a negotiable instrument is given by a debtor to a 
creditor on account and accepted by the latter, but there is 
nothing said as to the terms on which the note was given, there 
is no presumption that it was given and accepted by way of 
actual payment of the debt due. The legal effect of the 
transaction is that the original debt still remains but the remedy 

' for it is suspended till maturity of the instrument in the hands 
of the creditor. And the remedy is equally suspended if the 
bill or note be given, not by the debtor, but by a stranger. 

CAVEN v. CANADIAN Paciric RAILWAY, 95 L. J. P. C. 
23. i 

Master and servant_Action for wrongful dismissal 
Contract of service__Domestic forum for investigation of 
disputes. 

A contract of service between a master and servant con- 
tained a clause that the latter should not be dismissed for mis- 
conduct without the charge being investigated into by certain - 
persons and the aggrieved party was also given a right of 
appeal to certain other persons. A charge of dishonesty against 
the servant was enquired into by the contemplated tribunal and 
held proved.. The servant did not elect to appeal, but filed 
an action for wrongful dismissal. , Held, no such action lay. 
unless he first proved that the investigation before the priv#te 

e eforum created by the agreement had not been properly con- 
ducted. Nor could he say that the clause for private investi- 
gation was invalid as ousting the jurisdiction of the ordinary 
Courts of the land. 


D 
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JOTTINGS AND GUTTINGS. 


The Presumption of Marital Coercion._Prior to June 1, 
the rule of “marital coercion” prevailed. Where a married 
woman was charged with an offence committed in the presence 
of her husband, she was deemed, in the absence of proof to the 
contrary, to have acted under his “coercion” and was entitled to 
a verdict of acquittal. There were certain exceptions to this rule, 
2. g., in cases of murder and treason no such presumption was 
admissible, nor was it admitted where the offence related to 
household management, e. g., keeping a disorderly house, for 
there the woman was deemed to be in charge. The limits of 
application of the rule have never been accurately defined in 
the cases, nor has the exact ground for its origin ever been 
clearly ascertained, since no similar presumption has ever been 
made in the case even of a very young child, which is certainly 
under the control of its-parents. Of late years sane public 
opinion has felt the rule to be unreasonable, and two or three 
years ago the notorious ‘‘Peel” trial at the Old Bailey led to an 
indictment of the rule by Mr. Justice Darling, who, however, 
had to give effect to it. A Commission, ‘presided over by 
Mr. Justice Avory, enquired into the rule of law and reported 
in favour of its abolition. Bills to effect this, however, were 
opposed in the House of Lords by certain legal members of 
that House who took the view that in practice wives run danger 
of coercion. This view is not generally shared by persons 
acquainted with the modern world, and it has not finally pre- 
vailed. The present Act (S.-47) adopts a compromise and 
abolishes the presumption of coercion, but retains the plea as 
good provided it is proved that the wife, in fact, committed 
the offence under the coercion of her husband. No similar 
plea is available to a husband who’ commits an offence under 
` the coercion of his wife, so that here once more strict logical 
equality between the sexes is not, in fact, brought about 
by the amendment of the law. Probably the resulting privi- 
lege in favour of wives is quite unimportant in actual practice. 
But there is a great deal to be said for rigorous logic in 
such matters, and failure to give effect to it because of the 
fancied advantages possessed by men sometimes leads to unex- 
pected injustice, as Mr. Bingley has pointed out on two recente « 
occasions in connection with the Custody of Children (Summary 
Jurisdiction) Act. 


—The Law Journal, June 5, 1926, p. 485. 
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The Congtimtion of tte Judicial Committee__The debate 
on the Judicial Committee Bill, the second reading of which 
wag moved by the Lord Chancellor on Tuesday, revealed a | 
necessity, not merely for the increase of the personnel of the 
Judicial Committee itself, but for an increase in the number pf 
Fords of Appeal in Ordinary. The Bill proposes to autho- 
rise the appointment, as members of the Judicial Committee, 
of two persons being members of the Privy Council, who are 
or have been Judges of a High Court in India, or who are 
barristers or advocates of not less than fourteen years stand- 
ing, who practise or have practised in British India. Each 
such member of the Committee is to be paid a salary of £2,000 
per annum out of the Consolidated Fund, and this may be in- 
creased by the Government of India up to £4,000. Itis not 
proposed to make any further appointments of Indian Judges 
to the Committee under the Statutes of 1883 and 1908; pursu- 
ant to which Sir John Edge and Mr. Ameer Ali have for many 
years sat as members. Sir John Edge retired at the end of 
May, and the Lord Chancellor paid a graceful and well-earned 
tribute to the value of his services. Mr. Ameer Ali will re- 
main a member of the Committee on the same footing as hither- 
to, but considerations of health have recently interfered with 
the regularity of his attendance. The increase in the number 
of Indian appeals is sufficient warrant for the present Bill, 
which will, no doubt, soon become law. 

—The Law Journal, June 12, 1926, p. 508. 


The Final Courts of Appeal__The second reading of the 
Judicial Committee Bill served as the occasion for Lord Hai- 
dane and Lord Dunedin to call attention to the 
urgent necessity for the appointment of more Law 
Lords who could sit in the House of Lords as well 
as on the Judicial Committee. As Lord Haldane 
pointed out, he is at the moment the only ex-Lord Chancellor 
available. Lords Cave and Haldane, with the six Lords of 
Appeal, make up what may be called the regular personnel of 
the House of Lords in its judicial capacity, and they, with 
Mr. Ameer Ali, at present form the regular members of the 
Judicial Committee. The Judicial Committee finds it neces- 
gary to sit in two Divisions, so that to enable five Judges tu 
form each Court — one in the House of Lords and two in the 
Judicial Committee__a total of fifteen Judges is wanted, and 
even that assumes that the Lord Chancellor sits with complete 
regularity, which he should not be expected to do. It hag not 
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so far been found possible for boti? Divisions of the Judicial 
Committee to consist regularly ot five Judges, and it has only 
, been possible for two divisions to sit at all because peers like 
Lord Phillimore and Lord Darling have sacrificed their well- 
earned leisure to assist in the work of hearing appeals. It 
seems clear that an overwhelming case can be made out for an 
increase in the number of the Lords of Appeal in Ordinary, 
and we imagine that proposals to that end may be expected. 
—The Law Journal, Junc 12, 1926, p. 508. 
The Company Law Report__The Company Law Com- 
mittee appointed by the Board of Trade which sat last year, 
with Mr. Wilfrid Greene, K. C., as Chairman, has just issued 
its Report (Cmd. 2657, 15. 3d.). The reference was “to 
consider and report what amendments are desirable in the Com- 
panies Acts, 1908 to 1917.” The Committee held 38 meetings, 
and among the numerous witnesses examined were Mr. Justice 
Eve, Mr. A. F. Topham, K. C., and Mr. F. Whinney, the 
last-named being probably the most ,experienced practitioner 
at the Bar in Company matters. The Report recommends 
. some substantial alterations in the law, and a large number of 
alterations in detail; but, generally speaking, the Committee 
have endorsed the current opinion that the system of Company 
law is working well. The subject is much too large to be 
covered by the short note to which we must this week confine 
ourselves, but the Committee report in favour of applying the 
law of prospectuses to “offers of sale,” at least where the offer ` 
is made in complicity with the company; they follow to its pro- 
per conclusion the result of the City Equitable Fire Insurance 
Company s Case (1925, Ch. 407; 94 L. J., Ch. 445), and 
propose that directors should not be allowed to shelter them- 
selves under a special clause in the Articles of Association from 
the consequences of negligence. They also propose that the 
law should be strengthened with regard to investigation and 
prosecution of delinquendles of directors and others engaged 
in company flotation and management, and where, by the issue 
of debentures or otherwise, the business of the company has, 
been carried on in fraud of creditors. An extension of the regis- 
tfation of a company’s mortgages is recommended, so as to in- 
clude mortgages of ships, and goodwill, and certain other mat; 
ters; but the Committee shrink from the hindrance to commer- 
cial transactions which would follow an extension of registra- 
tion to all charges on a company’s property; and they recom- 
mend that further information should be obtainable as to sub- 
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sidiary compgnies. In sofne respects the Report hardly takes 
a sufficiently strong line, but in general it represents a painstak- 
ing and serious attempt to grapple with difficulties which recent | 
experience has disclosed. i 


f —The Law Journal, June 12, 1926, p. 508. 

The Legality of the General Sirike__The June Reviews 
are naturally a good deal occupied with the General Strike and 
its social and legal consequences. ‘The articles by Sir John 
Marriott in the Fortnightly, by Mr. Masterman in the Contem- 
porary, and by Mr. Gerald B. Hurst, K. C., M. P., in the 
National Review are all interesting, and as regards its legal 
aspects they accept the pronouncement of illegality made by 
Sir John Simon, and promptly followed by the decision of 
Mr. Justice Astbury to the same effect in National Sailors’, etc., 
Union v. Reed (ante, p. 442). Inthe English Review, how- 
ever, Dr. David Harrison, the author of “ Conspiracy as a 
Crime and as a Tort in English Law,” contests this view, 
though the result is only to show more clearly the need for an 
alteration of the law. He refers to the definition of a trade 
dispute in S. 5 (3) of the Trade Disputes Act, 1906, as, infer 
alia, “a dispute between employers and workmen,” the word 
“workmen” being further defined as “all persons employed in 
trade or industry, whether or not in the employment of the 
employer with whom a trade dispute arises’ ; and to the dictum 
of Lord Loreburn, C., in Conway v. Wade (1909, A. C. 506) 
that “the section cannot fairly be confined to an act done by 
a party to the dispute.” Hence, argues Dr. Harrison, since 
there was a genuine trade dispute in the mining industry, the 
General Strike was, for the purposes of the statute, in further- 
ance of that dispute, and the Trade Disputes Act protected it 
from illegality. Even if it did not, yet Dr. Harrison finds no 
ground for saying that the General Strike involved any one in 
criminal liability. That is an arguable point, and we have 
already tried to'make our own contribution to the argument 
(ante, p. 428). We have also attempted to point out the 
amendments which are required at once to make the law clear, 
and to prevent the recurrence of the late trouble (ante, p. 469). 
That the law requires amendment all the writers, Dr. Harrison 
included, agree. The only remedy, he says, is “to make the 
calling of a striké in any vital industry on a national scale a 
criminal offence.” And we may quote Mr. Hurst’s concluding 
words: “Trade Unionism will lose its terrors to society when it 


~ 
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is brought within the law. It will only become, peace-loving 

when all employers become magnanimous. ” 


—The Law Journal, June 12, 1926, p. 509. 


The Italian Bar__A decree, promulgated on May 6, 
regulating the position of the Bar in Italy, has only lately been, 
given to the Press. Barristers and procuratori are free tc 
exercise their:profession even when not belonging to the 
National Syndicates of the Bar. The Councils of the Bar 

‘have all been disbanded, and a revision of the Rolls is being 
undertaken by a special Royal Commission allotted to each 
judicial college. As'no barrister can exercise his profession 
unless inscribed upon the Rolls, which formerly were regulated 
by councillors elected by the general assembly and by secret 
voting, under the new legislation two separate Rolls have now 
to be'drawn up. One will comprise those members of the Bar 
who do not wish to enter the national syndicates, but whose 
work in the past has been in accordance with the interests of 
the nation; the second list will comprise Fascist members of 
the Bar belonging to the syndicates de jure. The chief inno- 
vation resulting from this decree will be the restriction of the 
number of barristers able to ‘exercise their profession. 

This new decree was opposed in Parliament and the 
Senate by Liberals and Democrats as being detrimental to the 
profession, and they deprecated loss of independence, auto- 
nomy and prestige of the professional councils. The speakers, 
one a henchman of Signor Giolotti, said that the Bar had never 
been guilty of anti-national work. In reply, the Minister of 
Justice and framer of the legislation, Signor Rocco, praised 
the Bar, pointing out that its members had been treated dif- 
ferently from the magistracy, which, comprising civil servants, 
came under the new bureaucratic law, which enables the 
Government to dismiss a servant who shows incompatibility 
with its general political teadency, while members of the Bar 
are only expected to be “good Italians”. 

—The Law Journal, June 12, 1926, p. 526. 


The Constitutional Status of Shadow Cabines — Recent 
events of interest in the political world have called attention 
to an institution of very recent growth in the development of 
English Government, namely, the “Shadow Cabinet”. This 
institution appears now to be a recognised feature of every 
political party when in opposition: both the Labour and 
Liberal Parties possess specimens of it; but it came into exist- 
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ence for the first timeein 1923, after the resignation of 
Mr. Baldwifs ministry. The nearest anticipation in earlier 
history occurred on the accession of Mr. Bonar Law to the 
leadership of the Unionist Party in 1908, when that statesman ° 
invited Mr. F. E. Smith, as he then was, to seat himself on 
the front Opposition Bench__a place reserved by the customs 
and traditions of the House of Commons for ex-Ministers. By 
this action, of course, Mr. Bonar Law treated Mr. F. E. Smith 
as equivalent in the counsels of his party to an ex-Minister. 
But it is very often forgotten that, until the accession of Sir 
Henry Campbell Bannerman to the Premiership in 1905, 
neither Cabinet nor Premier were technically recognised as 
existing in English Law. The Premier was merely primu> 
inter pares of His Majesty's Ministers and the Cabinet a secret 
committee of the Privy Council. Sir Henry took the necessary 
steps to legalise both institutions, and nowadays not only has 
the Cabinet an official secretary, but Minutes recording its 
transactions are kept. So unknown to the law was the Cabinet 
in earlier times that in 1852, on the accession of Lord Derby's 
Conservative Ministry, Henry Greville_the memorist and 
a partisan Whig, who filled the office of Clerk to the Privy 
Council__declined to attend meetings of the Conservative 
Cabinet, sheltering himself behind the plea that it was no part 
of his duties to attend an extra-legal meeting of the Privy 
Council. He, however, compromised by sending a subordi- 
nate to explain his views and take his place. According to 
the tradition recorded in Sir William Fraser’s “Disraeli and 
His Day” Fraser was one of Disraeli’s whips), the Cabinet 
was disposed to raise the legality of his plea by ordering his 
attendance and dismissing him if he refused, but Lord Derby 
waived the matter aside by remarking: ‘‘When I ring the bell 
it is all one to me whether the butler answers or sends his 
footman,” or words to that effect. It may be that the Shadow 
Cabinet has before it a similar gradyal growth into actual legal 
recognition. 

—The Law Journal, June 19, 1926, p. 528. 


Portugal and Poland: The Rule of Law Recent events 
in Portugal and Poland, which appeared to have followed the 
example of Spain, Italy and Russia by establishing military or 

*semi-military dictatorships in place of Parliamentary Govern- 
ment, will recall to the minds of constitutional lawyers one of 
the most pregnant chapters in the late Professor Dicey’s “Law 
of the Constitution”. After explaining the “Rule of Law” 
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and the “Supremacy of Parliament,¥ Dicey gpes on to discuss 
and regret various suggested limitations on the govereignty of 
Parliament which have been suggested at various periods ot 
English history, e. g., the inherent rights of the Royal Preroga- 
tive, the fundamental doctrines of the Common Law as em- 
bodied in Magna Carta, the fundamental principles of Christian 
Morality, and the Rights of the Electorate. But the veteran 
jurist then goes on to point out that, however unlimited in 
theory, yet in practice the absolute powers of Parliament are 
in fact subject to two very important checks. These he calls 
the “Internal Check” and the “External Check” respectively. 
The “Internal Check” merely means the fact that sooner or 
later Parliament must be dissolved and an appeal to the Elec- 
torate must follow, ‘who will then presumaby undo any action 
of the Legislature which they strongly disapprove. The 
“External Check” means the danger of resistance and rebellion 
if Parliament (or even the majority of the Electorate) attempts 
to override any stubborn and powerful minority fanatically 
convinced of the justice of their cause. Dicey and other 
jurists have pointed out that the theoretically perfect constitu- 
tion is one in which the Electorate coincides with the physical 
strength of the nation, so that the internal and external checks 
act in harmony and not in antagonism. This is usually the 
case in a Democracy, but there is always the possibility that 
the numerical majority may consist of persons too unorganised 
or otherwise feeble to assert their will in the case of resistance 
by an organised minority. This would appear to be the posi- 
tion in such countries as Russia, Italy, Spain, Portugal and 
Poland in which representative institutions are a recent innova- 
tion and not a slow growth such as they are in England. A 


‘ theoretical danger of the same kind might conceivably occur 


in an English-speaking nation if the majority of electors, com- 
posed of women, happened to support some attempt to suppress 
a minority, e. g., trade ynionists, composed mainly of men. 
But the limited feminine franchise introduced in 1918, under 
which women have two-fifths of the voting power but not an 
absolute numerical majority, and which appears to correspond 
on the whole to the respective importance of the sexes in 
industrial life, would seem to render such a contingency remote. 
—The Law Journal, June 19, 1926, p. 529.” ° 


The Great Libel Case Recalled Mr. Artemus 
Jones, K. C., one of many counsel recruited from the ranks of 
journalism, was, on Thursday night, made a Bencher of the 
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Middle Temple? His eléction recalls that he was the central: 
figure in one of the most notable libel suits of this century,, 
Jones y. Hulton, arising out of the use of his name as applied 
to a fictitious person: in an article in a Manchester Sunday 
paper. The case was heard at the Assizes in 1908, and a 
future Lord Chief Justice, Mr. Gordon Hewart, was junior 
counsel for Mr. Jones. In the course of the trial it was 
admitted that the writer of the article had invented the name 
“Artemus Jones” without any knowledge of there being a 
living man possessing that name, but it was shown that the real 
Mr. Artemus Jones had actually been employed by the paper 
nm which the article appeared and was well-known as counsel 
on‘the North Wales Circuit. The jury granted the plaintifl. 
£1,750 damages, and the verdict was upheld on appcal to the 
Court of Appeal and the House of Lords. The case clearly 
established the principle that the intention of the writer goes 
for nothing if the libel would make those who read it reason- 
ably infer that the plaintiff was aimed at. ` As Lord Cole- 
ridge, C. J., said in Gibson and Evans [ (1889) 23 Q. B. D. 
386] : :“ It does not signify what the writer meant; the ques- 
tion is whether the alleged libel was so published by the 
defendant that the world would apply it to the plaintiff.” This 
dictum was quoted with approval by Lord Shaw in Hulton v. 
Jones [(1910): A. C. 26]. 
—The Law Journal, June 19, 1926, p. 529. 





Ss BOOK REVIEWS. 

“U CRIMINAL PROCEDURE IN INDIA, by Sir John Wood- 
roffe, M. A., B. C. L. Published by Messrs. Thacker, Spink & 
Co., Calcutta. Price Rs. 28. 

A work of Sir John Woodroffe does not stand in need of 
any words of commendation from us. Apart from his fame 
as a Judge and as an author and sanskritist, he has two stand- 
ard commentaries to his credit and here is a third. It com- 
binea__a very rare and difficult thing__brevity with accuraqy, 
fulness and discussion of principles. To economise space, 

e she practice of giving prominent part of one of the names in 
the cases and giving only one reference the most familiar one 
has been adopted and some process of selection also has 
been applied. | Madras practitioners would perhaps wish for 
a‘larger citation of Madras cases. But with the best `of 

E 
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intentions, -it is impossible to avoid a certain ‘mount of local 
colouring. . With all that, there is no doubt that both students 


and practitioners have been laid under a deep obligation by. 


Sir John Woodroffe by his very valuable and authoritative work. 


“TRIAL OF ABRAHAM THORNTON.” Edited by Sir John 
Hall. Notable British Trials Series published by Messrs. 
Butterworth & Co., Ltd. 

It has been one of the cardinal principles of English juris- 
prudence which every one administering criminal law in the 
country should ever bear in mind that “it is better that a hun- 
dred murderers should escape punishment than that one inno- 
cent man should suffer death” and the latest addition to the 
Notable British Trials Series, giving us the story of the sad 
death of Mary Ashford and the trial of Abraham Thornton 
which took place more than 100 years ago under the quaint old 
English procedure, is a strong illustration of this. The details 
of the story are quite heart-rending. A country girl of 20, of 
very attractive appearance, goes to a village ball, dances with 
the accused till midnight and in the small hours of the morning 
returns with him to her home, a few miles off. The accused 
admitted at the trial and even before that he had sexual con- 
nection with her but with her consent, and the medical evidence 
was clear that she was a virgin until the intercourse had taken 
place. The dead body of the girl was taken out of a pit of 
water in the neighbourhood early the nett morning. Suspicion 
fell on the accused as the person last seen with her__and in fact 
he was the first to admit it__and he was charged with the mur- 
der based purely on a chain of circumstantial evidence. Local 
feeling ran high against him but Mr. Justice Holroyd who pre- 
sided at the trial held the scales evenly for him. The prose- 
cution evidence was to the effect that she was last seen at 4 A. M. 
blithe and gay, but the accused was able to account for every 
minute of his- morning hotirs by a number of respectable wit- 
nesses. The prosecution story was a violent ravishing of the 
girl and the ravisher trying to hide his crime by throwing the 
unconscious girl into a deep pit of water and leaving her to 
dtown. Much was made of traces of footsteps, but the investi- 
gation was not scientific and no safeguards had been taken to, 
eliminate mistakes. The jury had no hesitation in finding the 
man not guilty and the Judge acquitted the accused. 


Apart from the pathetic human interest in the story. and 
the element of mystery which still surrounds the death, to the 
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lawyer the books of great interest in that it gives him a 
glimpse of the old English procedure of ‘appeal of murder” 
and “wager of battle.” Under the procedure then extant, the. . 
heir-at-law of the deceased filed an appeal against the acquittal 
and re-opened the proceedings. When it came on for hearing 
before Lord Ellenborough, C. J., and three of his puisnes 
including the trial Judge, the accused exercised the option. of 
waging battle and challenged the appellant to.single combat, an 
option which had never been invoked since the reign of 
Charles 1. Then followed.counter-plea, replication, rejoinder, 
etc., but the plea of waging’ battle was quite valid under the law 
and the Court accepted the same. The appellant who was a 
weak man gave up his appeal at the last moment and the accus- 
ed was discharged. It was as a result of these proceedings 
that in 1819 this procedure of “appeal of murder” and the de- 
fente of “wager of battle,” one of the last remnants of the 
ancient processes of part Law, was expunged’ from the 
Statute Book. > ‘ 


“It is unnecessary for us to mention that ` all. ‘the men 
features of the Notable British Trials Series are present in this 
volume. There is the neat historical introduction and, 
the Appendices aftord interesting reading containing as they 
do the forms of the “appeal of murder,” the writ of habeas 
corpus, the counter-plea, replication, etc., and a full record of 
the ‘proceedings i in the Appellate Court. l 


THE Law OF PLEADINGS IN BRITISH oe WITH PRECE 
DENTS, by P. C. Mogha, Subordinate and Assistant’ Sessions 
Judge, United Provinces. Published by Eastern Law House, 
Calcutta. Price Rs. 9. , 


This is one of the very few books on the principles and 
practice of pleadings in this country and we have therefore no 
hesitation in welcoming ‘it. The ast of framing accurate 
pleadings is, we have regretfully to admit, not so well under- 
stood or practised here as it is in England and Mr.. Mogha in 
bringing out his work has placed the legal profession under 
obligations to him. The book is divided into two parts; tbe 
first part consists of 16 Chapters devoted to a full and exhaust- 

e sve discussion of the principles of pleading with reference to 
the provisions of the Civil Procedure Code and the case-law on 
the subject. There is also a chapter on appeals and another 
on applications and affidavits. Part II gives precedents of 
different kinds of suits which ordinarily come before the Civil 
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Courts in this country arranged in ‘alphabetial order accord- 
ing to the various subjects with explanatory footnotes append- 
ed to the precedents.. There are also some precedent of appli- 
cations under the Civil Procedure Code and of the other enact- 
ments of frequent use in the Civil Courts. We cannot con- 
clude this review without noticing that this book has received 
the approbation of the Hon’ble Sir'Grimwood Mears, the 
Chief Justice of the Allahabad High Court wun has written a 
short introduction to the book. 


THE GUARDIANS AND Warps ACT, by A. C. Ghose, M. A., 
B. L.; High Court Vakil, Calcutta'High Court.’ ` 


. In these pages, the author who has produced many other 
legal publications has given the Guardians and Wards Act and 
Indian Majority Act with.commentaries and references to all 
the decided cases noted up to date in appropriate places and 
under proper headings. The author has not before himself 
the more ambitious object of discussing and laying’ down prin- 
ciples on the subject which was achieved by the late Sir Ernest 
Trevelyan in his treatise in the Law of Hindu Minors, as the 
author thinks not-only that there is no further room for such 
discussion but that it is unsuited for the matter of fact and 
workaday life of the present-day Law Courts. There is no 
doubt that with the multiplicity and frequent conflict of judicial 
decisions, the discussion of the principles has often gone into 
the background and we cannot therefore say that this small 
book noting up the decisions is not without its useruinces to the 
busy practitioner trying to hunt up cases. 


’ GANATRA’s HAND-BOOK oF CRIMINAL Cases, Vol. IV, 


1922- -24. 


We have great pleasure in acknowledging the receipt of 
this verbatim reprint of criminal cases from:the six series of 
Indian Law Reports, ï. ¢.,*Calcutta, Madras,.Bombay, Allaha- 

bad, Lahore and Patna series for the years 1922 to 1924 with 
a nominal index of all cases and references to the correspond- 
ing pages of the reports anda digest to the rulings. 
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RELIGIOUS ENDOWMENTS BILL OF 1926. 


From the publication of the Religious Endowments Bill 
of 1926 it is clear that the Government of India is giving sanc- 
tion for the re-enactment of the Religious Endowments Bill 
and the ministry ef this province intends introducing at the 
next session of the Legislative Council a re-enacting Bill. We 
also gather trom the newspapers that the Government of India 
is opposed to a validating bill though not to a re-enacting bill. 


The Government of India evidently seems to have taken, 
if one may say so rightly, the view that a validating enactment 
as such. can be passed only by the Imperial Parliament, that the 
local Legislative Council, as now constituted, cannot validate a 
statute, purporting to have been passed by the local Council, 
whereas a re-enacting bill is in the nature of an introduction of 
a new measure into the new Council, and, therefore, is within 
the ambit of the powers of the local Legislative Council. The 
distinction between a re-enacting and a validating bill is, in the 
circumstance of this particular case, one of form rather than ~ 
of substance. For, the re-enacting bill contains a provision 
validating all the Acts of the Endowment Board, and the whole 
machinery constituted under the prior Act. If the provision so 
inserted into the néw bill is not to be termed a validating provi- 
sion, it can only be viewed as a prowsion giving a retrospective 
effect of a novel character to a bill which is to be introduced 
afresh and for the first time. Thus it will be seen that the 
objections of the Government of India to a validating bill as 
such are equally applicable to a re-enacting bill with a validat- 
ing provision. 

° ° On the eve of the proceedings connected with the remittal 
of a bill to the second Council, that is, the present Council, 
writing in the columns of this Journal* against the legality and 
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the constitutionality of the procedu?e then adopted the under- 
signed expressed himself in these terms: “To say the least, the 
question is not free from doubt and is one of grave constitu- 
tional importance, and we have no doubt that His Excellency 
the Governor, the Chief Minister concerned and the Law 
Officers of the Crown and the members of the local Legisla- 
tive Council will give due consideration to the points involved, 
especially as any irregularity consequent on the non-compliance 
with the terms of S. 81-A is not likely to be cured by S. 84 of 
the Act, which validates only certain specific classes of illegali- 
ties or irregularities.” 

Apart from the technical and legal aspect of the question, 
the constitutional issue underlying the remittal of 
a bill to a Council other than the Council that passed it was also 
pointed out in these terms in the columns of this Jounrnal* :“‘It 
has been never so much as suggested that the Governor in the 
exercise of this power could send back a bill to a new Council: 

“in fact, such a thing could not be conceived of in countries 
where full responsible and party Government obtains. The 
object of a constitutional statute or the convention of a consti- 
tution providing for the cessation of the life of a representative 
assembly is that the new assembly might reflect the spirit of the 
nation as a whole for the time being. The duty of a new 


Assembly is not and cannot be merely to 
register or reconsider the decrees or decisions 
or deliberations of a former Council.” The Government of 


this ‘province practically scoffed at and flouted the legal objec- 
‘tions then urged to the procedure adopted by His Excellency 
the Governor, and the ministry followed the extraordinary 
procedure of debating on the floor of the House the constitu- 
tionality and the legality of the procedure adopted, a question 
depending upon the interpretation of the Government of India 
Act and the constitutional conventions obtaining in countries 
governed by representative institutions. The services of their . 
Law Officer, the Advocate-General and the Law Member were 
utilised for the purpose of arguing the case for the Government 
before the Council. The Government evidently took the view 
that the question of legality is to be and could be determined 
by a vote of the House or the party in power. In spite of pro- 
tests by the public and a large section of lawyers, His Excellen- ° 
cy the Viceroy and the Secretary of State gave their sanction to 
the Act as passed by the second Council. Since then, the mat- 
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ter has been taken to the Aighest Court in the land by persons 
interested in various religious endowments and the question. as 
to the legality of the enactment is pending decision. It is 
somewhat strange that the ministry, quite sure of its position | 
on the former occasion, should suddenly grow nervous of it, 
rush up to Simla to get sanction, for a validating or re-enacting 
bill. 

The attitude of the ministry betrays a want of confidence 
in the highest Court in the land. The objections to an inter- 
ference with the ordinary procedure in a pending litigation are 
forcibly pointed out in the columns of the Hindw of the 4th 
August and I do not propose to repeat them. A re-enacting 
measure, under the present circumstances, is open to serious 
objections. The Council in re-enacting a measure would have 
to take upon itself the responsibility of considering the merits 
of each one of the provisions of the Bill, clause after clause. 
The party in power did not fight out the elections on the issue 
of a proposed introduction into the new Council of a legisla- 
tion regarding Religious Endowments. 

The term of the Council is about to expire and the mea- 
sure proposed is a serious and important one affecting the reli- 
gious life of the people anda large class of His Majesty’s sub- 
jects. It is only fair that the verdict of the electorate should 
be taken at the coming elections on such an important measure 
and there is no reason disclosed for deviating from the accepted 
constitutional principle that as far as possible the Legislature 
should reflect the spirit and temper for the time being of the 
nation or the electorate. There is no point in any possible 
argument that may be urged that the measure like the one in 
contemplation. with a view to cure a possible legal defect (if 
this is the correct view of the measure) should be introduced 
as soon as possible; for an interval of two or three months is 
not going to make a great difference. 

The Government waited for three years and could well 
afford to wait a few months longer. 


Besides the general considerations above adverted to, I 
should like to place before my countrymen certain serious de- 
fects in the enactment as it stands and as it is proposed to be 
eintroduced, which requires thoughtful and conscientious con- 
sideration. The defects pointed out will, I trust, demonstrate 
that it is nota measure to be hurried through, that itis not a 
measure in regard to the passing of which the various rules as 
to reading, discussion, etc., of the Bill should be suspended, as 
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they must inevitably be, if it is to We rushed shrough at the 
next session. 

In dealing with the defects of the Bill, I do not propos, 
to address myself to any general points of controversy such as 
the advisability of bringing mutts and religious ascetics and 
Acharyas under the jurisdiction of lay committees of heteroge- 
neous composition, the extent and limit within which a provin- 
cial legislature representing distinct religious persuasions ought 
to interfere with institutions belonging to a particular sect or 
community or the necessity of an enactment with a complex 
machinery for working the provisions of the enactment. - I 
shall confine myself to such defects as appear on the face of 
the Bill itself. 

1. Application of Endowment Funds: One of the 
chief objections to the Bill is clause 67 of the present re-enact- 
ment Bill, ‘which practically abrogates the well-accepted princi- 
ple of Cypres application of endowment surplus funds though 
there is a misleading marginal note to the clause indicating that 
the clause is intended to enact in a statutory form the Cypres 
doctrine well recognised in English Courts of Equity. The 
clause as it runs enables the Board to direct the appropriation 
of temple funds to religious, educational or charitable pur- 
poses not inconsistent with the objects of a mutt or a temple. 
“The doctrine of Cypres with regard to charitable trusts as 
ordinarily understood is that where a general charitable inten- 
tion is evinced by a founder, settlor or testator and where he 
has provided for giving effect to that intention in a particular 
mode or manner which for some reason or other could not be 
carried out in exact conformity with the plan or purpose of 
the person who has provided therefor, the law or the Court 
will substitute another mode Cypres, viz., as near as possible 
to the intentions of the founder. But the Court will not abro-\ 
gate to itself the jurisdiction to divert the funds intended for 
one purpose to a different purpose. At best it may substitute 
for a particular charity which has been defined and which has 
failed, another charity which is ejusdem_ generis and which 
approaches it in its nature and character. The same principle 
is*applied when the income of the fund either originally or in 
process of time is or becomes greater than what is necessary 
for the named purposes in the instrument of foundation, if 
there is one, or for purposes as gathered from usage.”* 





- #This quotation is from the writers article which appeared in the Hixdx, 
dated asth December, 1922. we 
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The. test is not whether the proposed expendi- 
ture is intonsistent with the _ original purpose 
but whether it can affirmatively be predicated to be 
allied to the original objects or purposes. Again under the 
English Law, a sharp distinction is drawn between what are 
called religious purposes and what are called charitable pur- 
poses. It will therefore be seen that the present clause is a 
negation of the doctrine of Cypres, not an application of it in 
spite of the misleading marginal note. How is it possible for 
any Court to say that a particular educational purpose is incon- 
sistent with the purpose of the foundation? There are staunch 
students of religion who believe that a man must start with the 
study of positive sciences,become an agnostic and then ultimate- 
ly develop true religious beliefs and that it is only then that a 
religious belief will rest on a solid foundation. Are the tem- 
ple funds to be utilised for education of that character because 
according to certain people the ultimate tendency of a particu- 
lar type‘of education is to lead a man to religious beliefs, and 
that such an education is not inconsistent with the purpose of 
the institution? Again, religious beliefs themselves are of 
varied character. There’ may be no necessary inconsistency 
between the Kshanikavadha and the Buddhist, the Advaitic 
Philosophy of the Vedantin and the Shakti cult of the idolator. 
But theré is at least as much to be said for the view that the 
Kshanikavada is sure to sap the foundations of temple worship. 
It is unnecessary to consider i in detail the effect of the study of 
the sciences upon one’s attitude towards temple worship. In 
a determination of this question care has to be taken not to be 
led away by the utility of a particular type of education. If 
I were founding a University I would not exclude from the 
realm of culture the study of any of these subjects. -, In fact 
it is impossible to conceive of a true product of culture without 
a wide outlook and/study of different subjects. But it is one 
thing to found an ideal University and another thing to utilise 
temple funds for the development ofa particular kind of educa- 
tion, whose ultimate tendency may be to sap the very founda- 
tions of temple worship. Again in this connection a distinc- 
tion has to be drawn between the interference by the State with 
private benefactions and with its own endowments. There 

e «nay be something to be said in favour of the view that the State» 
can regulate its endowments in any way it pleases, that it will 
extend its protection thus far and no further. But the same 
argument does not apply to private benefactions. or eridow- 
ments by private individuals. a 
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It may be open to the State to Permit thespespetuation of a 
charity or not, but the State will not set before itself the policy 
of frustrating the intentions of the founder. Again there 
may be something to be said in favour of special legislation in 
regard to a particular endowment if the surplus is out of all 
proportion to the purposes of the original foundation. But 
there is absolutely no justification for a drastic provision 
enabling the Charity Board or the Court to divert the applica- 
tion of the funds and for the introduction of a novel doctrine 
of Cypres of the kind referred to in cl. 67 and after all can 
it be said that the temple purposes have all been exhausted so 
as to necessitate drastic legislation enabling the- utilisation of 
funds for charitable and educational purposes as distinguished 
frorn religious and temple purposes ? Is it not possible to 
make some'of our places of pilgrimage model cities with due 
regard to the welfare, the interests and the modern sanitary 
requirements of the devotees and pilgrims that visit the shrines ? 
Have any definite schemes been, placed before the country 
which show that the temple funds are more than ample for 
the ceremonial purposes of the temple and for purposes above 
referred to? An academic discussion as to the limits of 
State. or legislative interference is not called for. At a parti- 
cular stage of a country’s evolution, the State or Government 
may say, “We will abolish temples and monasteries” ; but 
then, the statesmen at the helm of affairs must make bold to 
say so openly avowing that in the proposed legislation he is 
truly reflecting the spirit of the nation and of the age, and 
not attempt at covert or indirect legislation. 


2. Powers of the Local Government under the 'Act.— 
In the earlier stages of responsible Government nothing is 
more important than to give ample scope for the growth of 
healthy traditions and conventions. It will not be gainsaid 
that care has to be taken to see that the ordinary routine and 
regular machinery of Go*ernment is not made an engine of 
oppression by the party in power or is not made the means of 
perpetuating its power. We know from our actual experience 
that the Local Government machinery in, the rural areas is 
uled for electioneering purposes and for the purpose of stereo- 
typing of what was originally intended to be a flexible, elastic 
and responsible party Government. If we briefly survey the 
provisions of the Act, we see that at every stage the Local 
Government is made the supreme arbiter of the destinies of 
an endowment. It can abolish Committees without assigning 


+ 
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any reason; „t tan nomiffate its own men; it can newly 
constitute a Committee and put its own men on it. ‘The right 
of election to a Committee is a precarious one under the Act; 
for at any time the Government can intervene and abolish an 
elected Committee without assigning reasons. It introduces 
new heads of disqualification for Committee membership. An 
ardent religious soul might be convicted for sedition and sen- 
tenced for a few months, but yet is ineligible for election ot 
appointment as a member of a Committee, and the Local 
Government, which in this case means the ministry or the party 
in power, is invested with the power to relax the disqualifica- 
tion in any particular case. ‘ The question is whether it is in 
the interests of sound Government a party in power, whichever 
might be the party, should be invested with plenary and 
arbitrary power of the kind above referred to, in a country 
seething with factions. I have no doubt that the answer of 
most reflective minds would be unhesitatingly, “No”. Again, 
one would expect that it is for the legislature to say whether 
the Act shall apply to particular endowments or not. Į can 
even conceive of a power being vested in the Local Government 
to exempt a particular class of endowments after due enquiry. 
But, the Bill enables the Local Government to exempt a particu- 
lar or specific endowment from the operation of the Act with- 
out assigning any reasons. [Is this a privilege that ought to 
be accorded to the head of a party machinery? Iam not 
putting the case too high in stating that there may be a tendency 
on the part of a candidate for election to make an electioneer- 
ing promise that if he is elected or if a particular party is re- 
turned to power, he or the party will see to the exemption of 
particular endowments from the operation of the Act. 


3. Rules as to the election to Committee Membership. — 
Clause 26 enacts that a person shall be disqualified for election 
as a member of a Committee if at the date of the nomination 
he is a trustee over whom the Committee has jurisdiction. In its 
actual working, this provision is practically rendered 
illusory. “It is a notorious fact that in most cases hereditary 
trusteeship is a family right. In a joint Hindu family though 
technically the dormant right of trusteeship is in the shok 


e éamily, the manager is the only person that is entitled to exer- 


cise the duties of a trustee, and as such he is the real trustee. 
There is nothing in the Act or in the Bill as it stands which pre- 
vents the nomination or appointment of members of the trustee 
families other than the trustee. As a matter of practice, this 
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~ device was resorted to in certain fases to get gver the provi- 
sions of the section. 

4. Gross percentage._tIn the history of India, it had 
been the policy of successive Governments, Hindu and Maho- 
medan, up to the British Rule, to make large endowments for 
religious objects and it is repugnant to the ideas of Hindus 
that the State should intervene and claim a first charge on the 
gross income of the smallest temple even before the necessaries 
of the temple are provided for. The Bill brings within its 
net even temples getting an income of Rs. 250 a year, f. &., a 
sum of nearly Rs. 20 every month. With the existing prices, 
a sum of Rs. 20 would be hardly sufficient for the maintenance 
of the Archaka and the ordinary ‘paditharam’ of the temple. 
And yet, this unfortunate temple will have to pay r34 per 
cent. of its income to the Board and another 134 per cent to 
the Committee. 

5. Jurisdiction of the Board to enquire into questions as 
to whether a particular endowment is ome to which the Act 
applies or mot._It is an elementary principle of law that 
when a Court or body is invested with a limited jurisdiction 
that Court or body ought not to be made the sole judge on the 
question as to whether the subject-matter is within its jurisdic- 
tion or not. And yet, S. 84 of the Bill makes the Board the 
sole judge subject only to the order of the Board being revised 
by an application to the Court. It is somewhat strange that 
while the Act contains elaborate provisions safeguarding the 
right of suit, by a trustee, or an aggrieved party, on even 
sundry matters, the only remedy of an aggrieved party under 
S. 84 which deals with the question of jurisdiction is a remedy 
by application. If there is any case in which the remedy by suit 
has to be safeguarded, it is in this case. The provision 
practically enables the Board to clutch at jurisdiction. 

6. The class of endowments to which the Aet or parti- 
cular provisions of the Act apphes. 

(a) Excepted temples._Excepted temple is defined j in 
the Act and in the present re-enacting Bill as follows: “A 
temple, which before 1801 was and since 1863 continued to 
Bè under the sole management of a trustee whose nomination 
did not vest in, nor was exercised by, the Government, nor was e 
subject-to the confirmation of the Government or of any public 
offcer.” The evidence in a particular case might point to 
the fact that an ancient temple founded prior to 1842 was con- 
tinuously under the management of a particular family since or 
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subsequent.to 1 801 and thére might be no evidence One way or 
the other with regard’to the condition ‘of things, prior to ‘1801 
and yet, in spite.of the fact that the evidence extends over a 
century, the institution would not be an excepted temple within 
the meaning of this clause. It is impossible to see the princi- 
ple behind this definition. If the object of the clause is to 
differentiate between temples which have for a long time been 
under private management and other temples, the principle 
is equally applicable to an institution which was continuously 
under private management without any intervention by Govern- 
ment since 1801 as to institutions which were so under private 
management prior to that date. Clause (b) of the section 
draws a distinction between temples founded since 1842 and 
temples founded prior to that date. Why should temples 
founded since 1842 be in a better position than a temple found- 
ed prior to 1842 and was continuously under private manage- 
ent without intervention by Government? 


(b) Kattalais and endowments for purposes of any ser- 
vice. or charity connected therewith The definition of reli- 
gious endowment under the Act is comprehensive and’ takes 
in endowments for the performance of any service or charity 
connected therewith. ‘It'is a notorious fact that there are se- 
veral institutions like choultries and Veda Patasalas founded 
by Nattukottai Chetties all over:'the country: In one sense, 
they are for the performance of:charities connected: with the 
temple, founded as adjuncts to particular temples and mutts. 
It is far from being clear whether it is the intention of the 
framers of the Bill to bring in these charities also under the 
definition of religious endowments. Again, service grants 
were prior to’ this enactment treated by Courts on a footing 
different from the trust property of the temple. But the Bill 
assimilates the service grants with the trusts of the temple and 
brings both under the definition of religious endowments. So 
far as the southern part of this Presfdency is concerned, a 
large part of the Kattalais and benefactions in public temples 
is traceable to the munificence and religious devotion of the 
members of the Nattukottai Chetti community and of other 


private donors. There have been very few instances of the 


misapplication of these special trusts, and there is absolutely no 
° justification for bringing these special endowments under the 
jurisdiction of local committees, manned possibly by people 
who have not contributed anything substantial either to the 
temple foundation or any endowment connected therewith. 


a 
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The provisions are sure to give a set-back te the munificence 

and philanthropy of a large number of people. 


From my intimate acquaintance with many of the leading 
members of the Nattukottai Chetti community, I can confident- 
ly say that they resent such an interference. S. 37 of the Act 
provides that the trustee of a specific endowment is not merely 
subject to the general superintendence of the trustee (Gene- 
ral Trustee) but that he shall obey all lawful orders issued by 
the General Trustee. There may be something to be said in 
favour of the co-ordination of the different functionaries of a 
temple, but that is no reason why the special trustee should be 
made a kind of subordinate to the General Trustee simply be- 
cause the special trustee’s family seems to be charitably minded 
and has made large gifts to the temple. It is unnecessary to 
deal with the point that when once a temple is brought under 
a particular jurisdiction by reason of the definition all the spe- 
cial endowments are automatically brought under the same 
jurisdiction. 

There are a few of the glaring defects which strike one 
on a cursory reading of the provisions of the Bill. It is not 
right, when there are such important questions to be considered,’ 
that the legislature should rush through the Bill at the fag- 
end of its life, suspending all rules of business of the House 
and of debate. The elected members of the Legislative Council: 
are the trustees and guardians of the people’s rights and are” 
not merely the pledged mandatories of this or that party, and' 
they ought, with one voice, in justice to themselves and _ the: 
electorate, protest against rushing through a measure in regard 
to which there has been so much of public controversy and” 
agitation. So far as I could gather, the party, in power seems” 
to feel, whether justifiably or otherwise, that they are sure of: 
their position at the coming elections. If so, what is the. 
justification for twitting the electorate and rushing through‘ 
this measure at this juncture? In any event, I trust and hope 
that the members of the Council will see that appropriate ' 
amendments are introduced into the Bill. Fo a 
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THE INDIAN PENAL CODE AND ABSOLUTE 
PRIVILEGE. 


THE Code which has been pronounced to be a marvel in 
the art of codification and a monument to the legal attainments 
of Lord Macaulay has left open the much vexed question as 
to whether the law of absolute privilege applies in India to 
defamatory statements made by Judges, counsel, witnesses and 
parties in the course of a judicial trial. Judges of eminence 
whose legal attainments cannot be gainsaid have held that the 
authors of the Code never intended to depart from the doctrine 
of absolute privilege prevailing in the English law. Judges 
of equal eminence have held a contrary opinion. It would be pre- 
sumptuous on our part to agree with or dissent from either set. 
The generality of those who have held the former view have 
done so on the basis that a doctrine founded on public policy 
and expediency cannot be presumed to be abrogated by mere 
silence. The latter proceeding on definite canons of interpre- 
tation hold the Code complete and not liable to be added to 
by any facile reasoning based on public policy. We shall 
attempt to probe into the intentions. of the authors of the Code 
with such materials as we have at our disposal, untrammel- 
led by considerations which guide those speaking ex cathedra. 
The question whether the authors of the Code intended to 
depart from the principles of the English law can best be 
approached by considering in what, other respects the provi- 
sions of the Code differ from the English law of defamation. 

(a) The reason why defamation is made penal 
in England is because of its tendency to provoke a breach of 
the peace. The authors of the Code entirely repudiate this 
doctrine and penalize defamation exclusively on the ground that 


e *it tends to injure the individual. Now in.departing from a 


principle, otherwise immaterial, in codified law fhe authors pro- 
ceed to support their views in an elaborate note justifying the 
departure. (Note R.). 

G 


h 
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(b) Again in England a libel alone is made a criminal 
offence but defamation by spoken words is not peflalized. The 
Code makes no distinction between written and spoken defama- 
* tion. The authors attempt to justify this departure by very 
cogent reasoning and conclude: “On the whole we are so far 
from being able to discover any reason for exempting any mode 
of defamation that we have not even thought it right to provide 
different degrees of punishment for different modes of defama- 
tion.” 

(c) At the time when the Code was drafted the truth 
of an imputation could not be pleaded as a defence to an indict- 
ment for libel, and if pleaded the Court could not allow evi- 
dence of truth tobe adduced. But the authors of the Code 
proposed the first exception to the law of defamation in India 
thus: “It is not.defamation to attempt to cause anything which 
is crue to be believed in any quarter concerning any person. ” 
As to this, they observe: “It is opposed to the rules of the 
English criminal law. It goes, we fear, beyond what even the 
boldest reformers of English law have proposed.” They 
then devote several pages of close print in support of 
this reform, mostly based, be it noted, on grounds of public 
policy and expediency. 

It seems clear enough that the authors of the Code had 
constantly before them the English law of defamation and 
whenever they thought fit to depart from it they did so after 
a long and anxious consideration. A perusal of Note R shows 
further that grounds of public policy and expediency, on which 
the doctrine of absofute privilege rests, entered largely in the 
drafting of the law and yet it is true that they do not deal with 
the question of absolute privilege, nor is there a hint that they 
had the question before them. It is incredible that if they 
intended to abolish the privilege in India they should have done 
so with contempt of sles when alterations of the English 
law on less important matters were sought to be justified by 
elaborate reasoning. If the remaining exceptions were intend- 
ed to dispose of the whole question of privilege 
absolute and qualified with a conscious desire to 
abolish absolute privilege in India one would expect 
semething more than the bare remark, “The remain- 
ing exceptions will not require so long a defence.” We 
cannot but agree with Sir Arnold White when he observes? ° 
“Tt is not to be supposed that the framers of the Penal Code 
had not before their minds the doctrine of the English Law 
with regard to the question of absolute privilege; it seems to 
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me that in dealing with agmatter of such importance, if they 
had intende@ to exclude its application, they would have made 
their intention clear and would not have left it to be a matter 
of negative inference.” We must respectfully dissent from 
the criticism of this passage in the latest pronouncement of the 
. Full Bench of the Madras High Court*. The learned Judges 
say: “We agree with Sir Arnold White, Chief Justice, that 
these matters must have been present to the mind of the drafts- 
man. We differ from him in the inference to be drawn from 
the silence of the statute regarding them. It seems to us in- 
conceivable that that silence can be interpreted otherwise than 
as a deliberate refusal to incorporate that part of the Common 
Law of England into the law of India.” But when on 
matters of comparatively small moment, we find 
a departure expressly mentioned and justified, it is not easy to 
infer an intention to abolish the doctrine of absolute privilege 
which in every country is one of supreme consequence to those 
discharging public functions, by a provoking silence. The 
question, however, does not rest on mere inference. 

The spirit with which the drafting of the Code was under- 
taken may well be judged from the following remarks : “ We 
are perfectly aware of the value of that sanction which long 
prescription and national feeling give to institutions. We are 
perfectly well aware that law-givers ought not to disregard 
even the unreasonable prejudices of those for whom they legis- 
late.” Remembering that the Code was intended to govern 
even the Englishman to whom the defence of absolute privilege 
would be more necessary in those days than to the Indian it 
seems incredible that men steeped in the constitutional doctrines 
of their country should have intended to abrogate that privilege 
without a word of justification. 

Two propositions seem to us, however, indisputable. First 
that the Code was meant to embody the whole Penal Law of 
the country,and secondly, that the defence of absolute privilege, 
as it is understood to-day, does notedind a place in the Code. It 
is this apparent contradiction between the intention and execu- 
tion that is at the root of the opposing views on the question. 
Those who have seen the intention have denied the complete- 
ness of the execution. Those who have seen the execution 
to be complete have denied the intention. The solution lies 

e ein reconciling both and it will be found in an inquiry as to how 
the doctrine of absolute privilege was understood in England 
up to the time of Munster v. Lamb in 1883 (1). 


*(19a6) 51 ML J 112 (FB). 1. (1883) rr QB D 588. 
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Any one perusing the report ofethe argument of counsel 
for plaintiff will find authorities quoted in support of both 
absolute and qualified privilege but the state of the law is well 
‘suramarised by Brett,M. R.thus :“But it has been suggested that 
only some of these classes of persons can successfully claim the 
privilege of the occasion, and those are Judges, parties and - 
witnesses who make statements without malice and relevancy; 
and that those Judges, parties and witnesses, who either speak 
or write without relevancy and with malice, cannot successfully: 
claim the privilege of the occasion. J am inclimed to think that 
with regard to these. classes of persons the law has not been al- 
ways Stated in the same manner by the Judges, and some Judges 
have a strong objection to carry the privilege beyond the point 
to which they are obliged by authority to carry it; they are 
disinclined to admit the existence of the privilege. Other 
Judges are inclined to carry the privilege to its full extent, and 
we must sae what is the doctrine which has been finally adopt- 
ed.” He then refers to Revis v. Smith (2) and to Henderson 
v. Broomkead (3) as having settled the law of absolute privi- 
lege regarding witnesses, and to Scots v. Stansfield (4) as to 
Judges. As to counsel, the decision from which we have 
quoted was itself the first that settled the question of -absolute 
privilege. If such was the state of authorities in England 
it is very probable that the authors of the draft in 1837 and of 
the second report in 1843 did not think that the privilege of 
those connected with proceedings in a Court of law extended in 
England beyond the provision in the Code. 

The probability thus alluded to is confirmed by what the 
Commissioners say in their Second Report, para. 405 : “The 
exceptions from the sth to the gth appear to be embraced in 
articles 11 and 14 of Chap. XVI of the Digest of the English 
Criminal Law Commissioners in which are described the publi- 
cations that are held to be “ justifiable either absolutely or in a 
qualified manner in respect of the occasion.” Art. 14 would 
seem also to cover the 2nd‘and 3rd exceptions as it justifies 
publications made bona fide for the benefit of any party or of 
the public or with a view to the discussion of any acts, measures 
or proceedings affecting the public or otherwise howsoever any 
patty of the public having an interest in the making or receiv- 
ing of such communications.” 

We regret we have not been able to procure the Digest * 
referred to for comparing the provisions in the two Codes, but 

a. (1856) 25 LJ C P 195. 
3. (1859) 28 L J Ex 360. 4. (1868) 37 L J Ex 155. 
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the above een of the report seems fairly to indicate that the 
Commissioners thought they were providing for cases of abso- 
lute privilege as it then! was in England, as well as that they” 
did not intend to provide a different law for India. 

It may be of interest to note one other point leading to 
the same conclusion. | When the draft of the Code was cir- 
culated for opinion there was no stronger opponent of the bill 
than Mr. Norton, the then Advocate-General of Madras, and 
he does not appear to have thought that the provisions of the 
Code regarding privilege fell short of the doctrine of Absolute 
privilege in the English Law. The High Court of Madras 
is, however, of opinion that Judges are protected by the provi- 
sions of S. 77, Indian Penal Code. That section in our view 
provides for acts done with or without jurisdiction or in excess 
of jurisdiction, acts such as arrest, imprisonment, malicious 
prosecution, etc. Such a provision, though not equally wide, 
finds a place in the English Law quite apart from the doctrine 
of absolute privilege as applied to the law of defamation. It 
would indeed be strange if a Judge were to allege as a defence 
to a charge of defamation that the law empowered him to de- 
fame another or that he bona fide believed he was so empower- 
ed. The law authorizes nobody to defame another but tole- 
rates such a defamation in a Judge discharging judicial 
functions in the higher interests of the public. The illustration 
to Exception 7 shows that Judges are no more immune than 
anybody else connected with proceedings in a Court of law. 

The foregoing investigation into the intentions of the 
authors of the Indian Penal Code ought to induce the legisla- 
ture to no longer delay a reform which is long overdue. 

In carrying out this reform the legislature will be carrying 
out the intentions of the authors of the Code who fully antici- 
pated that such defects would be discoverable in the course of 
time. In recommending the acceptance of the Code to the 
Governor-General the Commissioners say: “Sometimes it will 
be found that a case has arisen respecting which the Code is 
silent: in such a case it will be proper to supply the omission. 
Sometimes it may be found that tne Code is inconsistent with 
itself: if so, the inconsistency ought to be removed. Sonse- 
times it will be found that the words of the law are not sufi- 

e ‘ciently precise: in such a case it will be proper to substitute 
others. Sometimes it will be found that the language of the 
law, though it is as precise as the language admits, is not so 
clear that a person of ordinary intelligence can see its whole 
meaning: in these cases it will be expedient to add illustrations, 
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such as may distinctly show in what sense the legistature intends 
the law to be understood, and may render it impossible that 
*the same question, or any similar question, should ever again 
occasion difference of opinion. In this manner every success- 
ive addition of the Code will solve all the important questions 
as to the construction of the Code which have arisen since the 
appearance of the edition immediately preceding. Important 
questions, particularly about which Courts of the highest rank 
have pronounced opposite decisions, ought to be settled witb- 
out delay; and no point ought to continue to be a doubtful 
point more than three or four years after it has been mooted 
in a Court of justice.” The length of time since the question 
of absolute privilege was first mooted in the High Courts in 
India ought to induce the legislature to delay no longer in 
declaring either that they do not intend to alter the Code as 
the public policy and expediency which dictated the privilege is 
different in India, or that they are prepared to modify the law 
so as to bring it into conformity with the law in England. 


The inconvenience of the present state of the law has 
been felt by all the High Courts but instead of recommending 
an alteration of the law the High Courts of Bombay and 
Burma have sought to modify its rigors by declaring that com- 
plaints ought to be thrown out unless the complainant makes 
out a prima facie case of malice. But this is to ignore the 
provisions of S. 105 of the Evidence Act which expressly 
throws the burden on the accused to prove bong fides, in the 
fret instance. See Queen-Empress v. Balkrishna Vithal (5) 
(Fulton, J.). 


Apart from the question of absolute privilege, we think 
it important that the law of qualified privilege should in no 
respect be different from that prevailing in England, where if 
the occasion is privileged the burden of proving malice is on 
the complainant. On this point too it is clear that the authors 
of the Code did not intend to modify the English Law for 
they say: “The burden of proof will sometimes lie on the per- 
son who has made the imputation and sometimes on the per- 
san on whom the imputation has been thrown. No general 
rule can be laid down.” But the Evidence Act throws the 
burden in all cases on the accused and does not permit of anye e 
exceptions. 


MADRAS. F. S. Vaz. 


5. (1893) IL R 17 B 573. 
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~° CUDDALORE, N. T., 
9th August, 1926. . 
To 
THE EDITOR, 
“Ture Mapras Law Journal,” 
© MADRAS, 
SIR, 


Last week’s Fort St. George Gazette publishes the 
notification relating to the increase of pecuniary jurisdiction 
for the Judges of Courts of Small Causes for the trial of suits 
cognizable by such Courts up to the amount of Rs. 1,000. In 
that connection there is one point which does not appear to 
have been considered when Madras Civil Courts Act was 
sought to be amended by Act 18 of 1926 so far as the court- 
fee payable in respect of small cause suits up to Rs. 500 was 
concerned. The Court Fees Madras Amendment Act provided 
a scale lower than the court-fees payable for a original suit 
up to that amount. When the pecuniary jurisdiction was 
raised to Rs. 1,000 one would have expected that the legisla- 
ture would have introduced a corresponding modification in 
Sch. I, No. 2 which prescribes the fee payable by altering 
Rs, 500 that occurs in that number to Rs. 1,000. Inasmuch 
as that has not been done, the question now arises whether in 
respect of claims in small cause suits for amounts going beyond 
Rs. 500 but up to Rs. 1,000 Court-fees have to be paid on the 
higher scale or on the lower scale. In the absence of an 
amendment to the Court Fees Act, the Courts will necessarily 
insist upon the payment of Court-fee on higher scale either on 
the excess amount or the entire amount. The principle under- 
lying the payment of Court-fee on the lower scale for small 
cause suits up to Rs. 500 equally applies to such suits when the 
subject-matter does not exceed Rs. 1,000. It behoves the 
legislature therefore to bring about*an amendment by altering 
“Rs. 500” to “Rs. 1,000” in the relevant number of the 
schedule referred to above, so that this hardship may be very 
soon removed. 

Another point that arises in this connection is the pay 
ment of Vakils’ fee for a small cause suit especially when the 
e %ubject-matter may run up to Rs. 1,000. Rule 289 of the 

Civil Rules of Practice prescribes Rs. 5 as the fee recoverable 
by the party employing a pleader in suits under the Madras 
Provincial Small Cause Courts Act and Rs. 15 and 10 respec- 
tively for Advocates and Vakils who appear in such cases where 
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the judgment certifies accordingly. Even wlilenêthe limit of 

Rs. 500 was in force this scale of fee was considered to be 
* excessively moderate but now when the subject-matter is in- 

creased to Rs. 1,000 there is hardly any reason why the rule 

should continue as it is instead of suitable amendments being 

made to that rule so as to raise the amount at least to Rs. 35 

or 50 as the case may be. 

It is the earnest desire of the members of the Bar that 
suitable amendments to carry out the aforesaid objects may be 
introduced so as to obviate the inconveniences arising out of 
the altered situation. 

R. KRISHNASWAMI AIYANGAR, 
Vakil, Cuddalore. 





SUMMARY OF ENGLISH CASES 


HowELts v. PowELL DUFFRYN STEAM Coat Co., LTD., 
(1926) 1 K. B. 472. 

Workmen's Compensation Act_Accident_Arising out 
of and in the course of employment__Coagh provided by 
employer for use of miners__Option to use Liability for acci- 
dent. 

In a colliery the miners had to travel a distance of one 
mile up a mountain and to facilitate doing the journey the 
employer had provided a coach which would be dragged up 
the incline for the use of the miners. There was no obliga- 
tion on the miners to use the coach, but they could do it if they 
liked. A miner lad coming for work travelled by the coach 
one day and while the coach was being dragged up the incline 
suffered injuries due to an accident, for which he claimed com- 
pensation. Held, he must be deemed to have entered on his 
employment as soon as he reached the premises and as the 
accident arose in the course of employment was entitled to 
compensation. 

BROWNING v. CRUMLIN VALLEY COLLIERIES, LTD., 
(1926) 1 K. B. 522. 

o Contract Mining service Implied terms__Mine unsafe. 
— Refusal of miners to work Mine closed for repairs Miner 
if entitled to wages. ce 

Certain miners who were employed in a colliery found tbe 
shafts unsafe and refused to work till they had been made 
safe. The owners found on inspection that the shafts had 
become unsafe on account of natural decay and not due to any 
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negligence onghdir part an closed the mine while repairs were 
being carried on. The miners claimed a declaration that they 
were entitled to wages even during the period of non-service. 
Held, under the-circumstances it must be taken to be an implied 
term of the contract of service that the owners would not 
be liable to pay wages during the period reasonably required 
to repair the shaft. Case-law referred to. 


COHEN v. SELLAR, (1926) 1 K. B. 536. 

Contract of marriage — Engagement ring Marriage 
broken of—Returm of ring. 

An engagement ring is a conditional gift which is given 
as a token of marriage. If a woman who has received a ring 
refuses to fulfil the conditions of the gift she must return it. 
So on the other hand if the man has, without a recognised 
legal justification, refused to carry out his promise of marriage 
he cannot demand the return of the engagement ring. 

Semble : If the engagement to marry be dissolved by 
mutual consent, then in the absence of a contract to the con- 
trary the engagement ring and like gifts must be returned by 
each party to the other. If the marriage does not take place 
through either the death of, or through a disability recognised 
by law on the part of the person giving the ring or other con- 
ditional gift, a condition will be implied that the gift shall be 
returned. If the marriage actually takes place, then the 
engagement ring or like gift will, in the absence of an express 
agreement to the contrary, become the absolute property of 
the recipient and that property will not be divested by subse- 
quent divorce. 

Case-law discussed. 

MARTIN v. Lowry, (1926) 1 K. B. 550: 95 L. J. 
K. B. 497. 

Income-tax_.Trade or business Machinery merchant 
purchasing huge stock of linen — Disposal by sale within a few 
month_If amounts to trade or business Annual gain 
Meaning of __Income-tax Act, 1918, Sch. D. 

A merchant engaged in the business of wholesale machin- 
ery purchased 45 million yards of the surplus stock gf 
Government aircraft linen, under an agreement to pay for and 
take delivery within six months. He wanted to dispose it of 
in one sale, but failing to do so, he set up a large and skilled 
organisation for selling it in smaller quantities and within a 
period of seven months was able to dispose of the whole stock. 
He was sought to be made liable for Excess Profits Duty an 

H \ 
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income-tax with respect to his profits. H ela, 4y the Court 
of Appeal affirming Rowlatt, J., (1) he was carrying on a 
trade or business for the purpose of making profits and as 
such was assessable to Excess Profits Duty ; and (2) though 
the transaction was completed within seven months, his earn- 
ings amounted to “ annual profits or gains ” within the mean- 
ing of Sch. D (a) of the Income-Tax Act, 1918, and as such 
was assessable to income-tax. The word “ annual” means 
only in the current year, occurring in the year of the assess- 
ment to taxation and does not imply an element of permanence 
resulting in the production of recurrent annual profits. 

REED v. SEYMOUR, (1926) 1 K. B. 588. 

Income-tax__Profits or gains —Bernefit match for profes- 
sional cricketeer__Gate money Nature of__If assessable to 
tax. 

A professional cricketeer of the Kent County Club was 
given a benefit match and the gate moneys invested by the 
trustees of the Club in some securities and the income paid to 
the cricketeer. On his retiring from the profession of an 
active cricketeer, the trustees of the club utilised the collections 
to purchase a farm for him. The question arose whether 
he was liable to pay income-tax. Held, the moneys did not 
represent an income, profit or gain, but a donation or a testi- 
monial of an exceptional kind or a mere present and as such 
it was not assessable to income-tax. 

METROPOLITAN TUNNEL AND PUBLIC Works, Ltp. v. 
Lonpon ELECTRIC RAILWAY Company, (1926) 1 Ch. 371: 
95 L. J. Ch. 246. 

Arbitration_Agreement to refer__Construction of con- 
traci Question of law_Stay of proceedings__Arbitration 
Act, 1889, 9. 4. 

An agreement to carry on a railway construction con- 
tainted a schedule of the pwices to be paid for the various items 
of work, with an addition of “10 per cent. for general contin- 
gencies”’. Every month payment was to be made for the 
work done and there was a clause for reference to an Engineer 
agbitrator questions relating to the construction or meaning of 
the contract. The question arose whether the monthly pay- 
ments should also include the additional “10 per cent. for? 
contingencies”. The plaintiffs took an originating summons 
for construction of the agreement, whereupon the other party 
applied under S. 4 of the Arbitration Act for stay of proceed- 
ings. Held, by a majority of the Court of Appeal (Lord 
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Hanworth, M. R. and Serutton, L. J., Sargant, L. J. dis- 
senting) the onus was primarily on the plaintiffs to satisfy the 
Court that there were good grounds for not referring matters . 
to arbitration and the matter being one relating to the technical 
meaning of the expression “ general contingencies,’ the ques- 
tion was not one of law for the Court to decide but for an 
Engineer arbitrator to decide under the terms of the agree- 
ment. 


BOOTH v. THOMAS, (1926)1 Ch. 397 :95 L. J. Ch. 160. 

Landlord and tenant__Lease of land— Landlord owner 
of adjoining land__Stream confined in culvert Omission to 
repair culvert__Damage caused to lessee__Breach of covenant 
— Liability. 

A natural stream ran through a piece of land and was 
enclosed by him in a culvert. He leased the adjoining piece 
of land on which some buildings stood, with the usual 
covenant for quiet enjoyment. The culvert was never kept 
in proper repair and as the result of a storm, the stream broke 
through the side of the culvert and washed away the slag on 
which a wall of the demised building rested, and the wall 
collapsed. The person in whom the lease then vested sued 
the then owner of the neighbouring land for damages. Held, 
by the Court of Appeal, the latter was liable as there was a 
breach of the covenant for quiet enjoyment. Just like an 
act of commission, the omission to keep the culvert in repair 
amounts to a breach of duty to a neighbouring landowner. 


In re AUTOMATIC BOTTLE MAKERS, LTD. : OSBORNE v. 
AUTOMATIC BOTTLE MAKERS, LTD., (1926) 1 Ch. 412: 
95 L. J. Ch. 185. 

Company__Debentures__General floating charge__Trust 
deed authorising issue of further charges “in ordinary course 
of business” Second floating charge on specified assets__ 
Validity of. m 

A company under the terms of a trust deed issued a series 
of debentures, ‘creating a general floating charge on all its 
assets, but the deed reserved power to create in priority to 
such charge, such mortgages or charges for the purpose af 
raising moneys in the ordinary course of business by the deposit 
ef “ dock warrants, bills of lading, materials, products and 
stock.” Acting under this reserved power, the company 
raised another loan charging the abovementioned items but 
entitled to rank in priority to the prior floating charge created 
under the trust deed. Held, by the Court of Appeal the 
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second charge was valid and was entitled to prierity over the 
first. 

Per Warrington, L. J_By creating a charge upon its 
assets generally by way of floating security, a company is not, 
in the absence of any stipulation to the contrary, prohibited 
from creating specific charges on specific portions of its assets 
in the ordinary course of business. There is no authority for 
the proposition that no floating dharge, though upon a part 
only of the assets, would be allowed under the general law 
after creating a prior general floating charge on all its assets, 
both present and future. 

MELZAK v. LILIENFELD, (1926) 1 Ch. 480. 

Lease__Sub-lease by lessee__Covenants contained in, if 
incorporated __Sub-lease to contain only usual covenants__ 
Breach of contract__Damages . 


A professional musician agreed in writing to take an 
underlease from the defendants. He had no opportunity to 
know the terms of the lease to the defendants and when the 
latter knew that the premises would be used to give lessons in 
music, they refused to let the premises. Held, in an action 
for specific performance and damages, the musician was en- 
titled to a sub-lease containing only the usual covenants and is 
not bound to accept one with the special restrictive covenants 
which may be contained in the head lease. 

Although generally speaking if a purchaser has notice of 
a particular document he must be taken to have notice of its 
contents, yet in a contract for the sale of a lease or the grant of 
a sub-lease out of a leasehold interest, in each of which cases 
the proposed grantec has notice of the lease, the law is that in 
the absence of any term in the contract to the contrary, and in 
the absence of any evidence that the proposed grantee has in 
fact been made acquainted with the actual terms of the lease, 
the contract must be read and construed as in the one case a 
contract for the assignmefit of a lease containing the usual 
covenants, and in the other case, as a contract for the grant of a 
sub-lease out of a leasehold interest containing the usual cove- 
nants. 


In re BLYTH SHIPBUILDING AND Dry Docks Co., LTD : 
FOSTER v. BLYTH SHIPBUILDING AND Dry Docks Co., LTD.p è 
(1926) 1 Ch. 494. 

Sale of goods__Agreement to build ship Payment by 
instalments —Ship partly constructed__Property when passes 
—Sale of Goods Act, 1893, Ss. 16, 18. 
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A contract ¢0 build aship provided for payment of the 
price in instalments at fixed intervals according to the various 
stages of the construction. There was a clause in the agree- 
ment which provided that after the payment of the first instal- 
ment, “the vessel and all materials and things appropriated 
for her” should remain the absolute property of the buyer, 
subject to the vendor’s lien for unpaid purchase money. The 
vessel had been partly constructed and some of the instalments 
paid, when at the instance of certain debenture holders of the 
shipbuilding company the question was raised in whom the 
property vested at that time. Held, by the Court of Appeal 
affirming the decision of Romer, J. the property in the un- 
. completed ship had passed to the buyers, but not the materials 
not actually built into the vessel. Meaning of the word 
“ appropriated ” discussed. 


GREGG v. RICHARDS, (1926) 1 Ch. 521: 95 L. J. 
Ch. 209. ` 

Right of way__Sale of land__Body of document reciting 
right over a portion Statement of right in habendum as then 
existing What passes. 

A sale deed contained a recital of the grant of a right of 
way described as coloured green on the attached plan. Accord- 
ing to the plan this was four feet wide and formed only part 
of a wide roadway. Up to that time the vendor himself was 
enjoying a right of access over the whole width of the road 
and the habendum contained a general clause that all rights 
of easement then enjoyed by the vendor should pass to the 
vendee. The vendee claimed a right of way over the whole 
width of the road. Held, by the Court of Appeal reversing 
the decision of Russel, J. in (1926) 1 Ch. 102 the definite 
language of the habendum prevailed over the ambiguous des- 
cription in the body, as limited by the plan and the vendee had 
a right of way over the whole road. 

Per Pollock, M. Ri The maxim expressio unicus exclusio 
alterius is not a rule of law but only a canon of construction to 
be applied with great caution. 

WILsons AND CLYDE GOAL Company v. M’FERRIN, 
(1920) A. C. 377: 95 L. J. P. C. 130. z 
«e Workmens compensation__Arising out of and in the 
course of employment__Breach of statutory or other regulation 
—Act done for purposes of and in connection with employers 
business__Liability_ Workmen's Compensation Act, 1923, 
8.7. 
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A workman who has arrogated to himself duties which he 
was neither engaged nor entitled to perform, whether the act 
which causes the injury is the subject of specific prohibition or 
not, is not entitled to compensation for injuries sustained while 
he is performing those duties, as S. 7 of the Workmen's Com- 
pensation Act, 1923, does not apply to such a case. 

COMMISSIONERS OF INLAND REVENUE v. FISHER’S 
Executors, (1926) A. C. 395: 95 L. J. K. B. 487. 

Income__Supertax__Profits of company distributed to 
shareholders as debenture stock__Capital or income__Finance 
Act, 1910, 9. 66. 

A company which had earned large profits decided to 
distribute a part of it to its shareholders in the form of an 
issue of debenture stock to them and it was so done. On 
a question arising whether the shareholders were assessable 
to supertax upon it, held, by the House of Lords affirming the 
decision of the Court of Appeal in (1925) 1 K. B. 451 such 
stock was not income in their hands for purposes of assessment, 
but really an accretion to their capital. Jnland Revenue 
Commissioners v. Blott, (1921) 2 A. C. 171 followed. 

KimBER Coar Co., LTD. v. STONE AND” Rorre, LTD., 
(1926) A. C. 414. 

Shipping__Charterparty__Principal and agent Signature 
by agent for named charterer__Demurrage to be paid by agent 
Personal liability. 

A contract of charterparty was entered into by the owner 
of a vessel with A. B. Co. described as the charterers. The 
contract was made in a printed form and the body of the form 
provided for demurrage being paid by the charterers. At 
the end in manuscript was added a clause that freight and 
demurrage would be paid at Glasgow by the Kimber Coal Co. 
and the charterparty was signed “For the A. B. Co., X of 
the Kimber Coal Co.” The owners sued the Kimber Coal 
Company for demurrage. Held, the signature clearly indi- 
cated that the charterersewere the A. B. Co., and the signa- 
tories were acting only as agents and hence the latter were not 
personally liable. The presumption arising from the form 
of the signature was not rebutted by the manuscript clause 
which only meant that the Kimber Coal Company as agents 
would pay. 

MACLAINE AND Co. v. Eccort, (1926) A. C. 424. ° 

Income-tax__Foreign firm_Exerctsing trade or profession 
within the United Kingdom What amounts to Agent 
arranging sales_Effect of. 
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In the caseyof a merghant’s business, the primary object 
of which is t®sell goods at a profit the trade is, speaking gene- 
rally, carried on at the place where the contracts are made. 
In certain circumstances a reference to the place where pay- 
ment is made for the goods sold or to the place where goods 
are delivered is a material consideration in deciding whether 
trade is carried on at a particular place. But the most im- 
portant or crucial question is, where are the contracts of sale 
made ? 

A Java firm having agents in London who arrange sales 
either directly or through brokers must be considered to exer- 
cise a trade withia the United Kingdom within the meaning of 
the Income-tax Acts eventhough the goods are sent from 
Java direct to the purchasers wherever they may happen to be, 
and the price is sent to the firm at Java directly. But profits 
made on sales by the Java firm to non-resident persons, and 
which were not received by the agents in London are not 
liable to taxation. 


ATTORNEY-GENERAL FOR ALBERTA v. COOK, (1926) 
A. C. 444: 95 L. J. P. C. 102. 

Divorce__Domicil_Decree for judicial separation— 
Effect of__New domicil of wifa Jurisdiction to grant divorce. 

Under the English Law, so long as the married status 
continues the domicil of the wife is that of her husband. By 
obtaining a decree for judicial separation, a wife cannot acquire 
a domicil of choice apart from that of her husband and cannot 
in a Court of such domicil sue for divorce. Case-law elabo- 
‘ rately discussed. 


HIRJI MULJI v. CHEONG YUE STEAMSHIP Co., LTD., 
(1926) A. C. 497: 95 L. J. P. C. r21. 

Arbitration__Charterparty_Submission of disputes 
Frustration of adventure —Effect of, on charterparty__Juris- 
diction. 

Under the terms of a chartergarty a ship was chartered 
on certain terms for a period of ten months and it contained a 
clause for submitting to arbitration disputes arising out of the 
contract. During the term of the contract, the vessel was 
requisitioned by the Government and released only two year’ 
later. The charterer thereupon refused to take delivery of 
fhe vessel for the unexpired period of the term and the ship- 
owner claimed to proceed under the arbitration clause. Held, 
the charterparty had come to an end as the result of the frus- 
tration of adventure caused by the Government requisition, 
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and there was no jurisdiction to refer any matter to arbitra- 
tion. 

HOYSTEAD v. TAXATION COMMISSIONER, 95 L. J. 
Pee MOS 
TT Estoppel by judgment__Admission of faci Efect of. 

The admission of a fact fundamental to the decision 
ar:ived at cannot be withdrawn and a fresh litigation started, 
with a view of obtaining another judgment upon a different 
assumption of fact. The same principle applies not only to 
an erroneous admission of a fundamental fact but to an 
erroneous assumption regarding the legal quality of that fact. 

Imre ARMSTRONG : Ex parte Lipron, 95 L. J. Ch. 184. 

‘Bankruptcy__Trustee_Power to reject proof of debt by 
money-lender__Harsh and unconscionable bargain. 

A trustee in bankruptcy has no power to reject »roof of 
a debt given by a money-lender on the ground that the contract 
amounts to a harsh and unconscionable bargain. Such a 
power is vested in the Court alone. 

In re A DEBTOR : Ex parte Newsurys, LTD., 95 L.J. 
Ch. 199. 

Bankruptcy Deed of assignment__Creditors asking for 
particulars of trustee Standing by__Acquiescence__Bank- 
ruptcy Act, 1914, S. 1 (1) (a). 

Where certain creditors on hearing of a deed of assign- 
ment executed by their debtor sent their clerk to the trustee 
for information of the particulars of the deed and sent in a 
statement of their claim, and some days after put in a petition 
for adjudication relying on the execution of the assignment 
deed as an act of bankruptcy, keld, their delay amounted to 
acquiescence and they were estopped from relying on the deed 
as an act of bankruptcy. 





s 
JOTTINGS AND CUTTINGS. 


The Budget__There is comparatively little in the Budget 
of special legal interest. The proposed betting tax is a 
Tneans of making the less wise__to put it mildly__contribute to 
the necessities of the wise. Whether it is a tax on a vice ora 
luxury we need not explore. Plenty will be said about it on 
both sides before the tax materialises,, and however wide- 
spread betting may be, there are many to whom even Sir John 
Simon’s half-crown on his golf makes no appeal. If we were 
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to profess pleasuye at the ‘Raid on the Road Fund” we should 
lay ourselves Spen to rebuke from our vigilant motorist corre- 
spondents; but a levy of a few millions is a small compensation 
for the danger and nuisance which motoring causes as now 
carried on__to a large extent unlawfully, but without substan- 
tial check either from the authorities or their own Associations. 
Income-tax remains steady, and will do so until some at 
present unforeseen event occurs. Safeguarding and other 
protective duties are not our concern. 


—The Law Journal, May 1, 1926, p. 396. 


The Three Years’ Average._The question of the three 
years’ average may also be regarded as of legal interest. The 
‘Chancellor of the Exchequer said that its abolition was desired 
by the majority of the tax-payers, and he intimated that this 
would be effected next year. That it is desired by tax-payers 
generally we doubt. That it is opposed to the wishes of 
traders is evident trom the proceedings of the Association of 
British Chambers of Commerce last week, when, as reported in 
the Times of the 23rd ult., a motion to substitute a year-to- 
year system, based on the profits of the preceding year, was 
defeated by 181 to 55. No doubt, as Mr. Churchill said in 
his Budget speech, the Royal Commission on the Income-tax 
strongly recommended that the change should be made. To 
use their own words, they had “no hesitation in recommending 
it,” and they gave three reasons, one being that “it seems to 
be almost universally desired” (Report, p. 105). This 
appears to have been a mistake. The arguments for and 
against the three years’ system were very impartially put 
by Sir Edward Harrison, then Assistant Secretary to the 
Board of Inland Revenue, in his evidence before the Commis- 
sion (Fifth Instalment of Minutes of Evidence, p.755 et seq.) . 
The chief argument in favour of a change is that the assessment 
is brought nearer to the actual profit, and that it will facilitate 
unification of the various bases of agsessment; the argument 
against is that the three years’ average produces steadier re- 
sults both for the tax-payer and the Exchequer. As a matter 
of account, the average system should be as simple as the one- 
year system. No doubt the matter will be fully considered, 
before a change is made. 


. —The Law Journal, May 1, 1926, page 397. 


Famous Budgets of Recent Years__The name of Sir 
William Harcourt, of course, recalls the epoch-making Budget 
of 1894, which, for good or for evil, introduced into our fiscal 

I 
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system, not indeed Death, which according, to John Milton 
was introduced into the world by Sin, but one of fhe appendages 
of mortality, namely, Death Duties. Rates, of course, have 
been increased and provisions relatng to Compound Settle- 
ments altered, but otherwise the main features of Harcourt’s 
great Budget still subsist to-day, and have been a leading cause 
of the break-up of the great landed estates and their gradual 
transmission into the hands of the tenants as purchasers subject 
to mortgage which is so marked to-day. Mr. Asquith it was 
who introduced the super-tax, and’ for the first time distinguish- 
ed between earned and unearned income for the purposes of 
taxation. Mr. Lloyd George’s experiments in the taxation of 
_ land, since abandoned, are well known; but memories are short, 
and it may be useful to remind some readers that his land taxes 
were three in number: increment value duty; a tax on undeye- 
loped land; a tax on reversions of leasehold property. 
Mr. McKenna introduced no novel taxes, but he gained a 
great ee by the skill with which he adjusted the issue 
of Treasury bills to the market conditions: for current expendi- 
ture is met by the issue of short dated Treasury bills, which are 
paid usually in the last quarter of the fiscal year out of the re- 
venue which then flows in. Sir Robert Horne’s great merit 
as a Chancellor was his steady effort to secure the reduction of 
inflation and the return to the gold standard, a course to which 
he steadfastly adhered __to the ultimate great advantage of our 
national credit__notwithstanding much severe criticism of his 
patient economic orthodoxy in brilliant, but unsound, quarters 
of the Press. 
—The Law Journal; May 1, 1926, page 397. 
Professional Rewatds.__The writer of a letter which 
appeared in The Times of April 29 stated that in a recent case 
a distinguished surgeon performed a difficult operation, and 
saw the patient either at his consulting room or at the nursing 
home some twenty-six times, for a total fee, including anesthe- 
tist and assistant, of 165°guineas. He contrasts this with an 
action in the Courts which lasted half a day, and in which the 
fee to “a distinguished K. C.” was 500 guineas, with corre- 
sponding fees to junior counsel. “These fees,” says the writer, 
“relate to the hearing of the case only. The preliminary 
work was paid for separately.” He goes on to ask whethe 
it is surprising, “in view of their relative rewards, that medi- 
cine is a developing profession and the Bar one that is being 
increasingly dispensed with. Is it surprising that every medi- 
cal student has a reasonable prospect of making a living, while 
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at the presenteno’nent ther® are literally hundreds of barristers 
who are unable to make a living in the Courts?” There are 
very many comments which might be made upon such a letter 
as this, but the real answer is, of course, that the two cases are ` 
not comparable at all. Such a statement as that the “preli- 
minary work” of the leader was paid for separately, and was 
not included inthe brief fee, is only an example of the points 
which show that the writer of the letter has an imperfect 
knowledge of the way in which the work of counsel is remu- 
nerated, whilst the fact, which is presumably considered of 
great importance, that the case lasted only half a day, is, of 
course, altogether beside the point. We cannot deal here 
with all the matters of interest which an attempt to compare 
the professional rewards of the surgeon and the lawyer raises, 
but we are astonished to learn that, in the opinion of a writer 
who signs himself “Profcssional Man,” “the profession of the 
Bar is being increasingly dispensed with.” That many men 
are called to the Bar who never intend to practise is well 
known, although the number of such is less than it used to be; 
but it is, we think, the experience of those best competent to 
judge that the proportion of members of the Bar who desire 
to make a living by the practice of their profession, and who 
fail, is little_if at all_greater than that of the members 
of other professions. 
—The Law Journal, May 22, 1926, page 426. 


Sir Thomas Erskine Holland._The death of Sir Thomas 
Erskine Holland, at the age of 90, removes a figure which has 
long been conspicuous in the world of Jurisprudence. After 
gaining a fellowship at Exeter College, Oxford, he hada short 
experience of actual practice at Lincoln’s Inn, and on the Home 
Circuit, but returned to his University, and in 1874 was ap- 
pointed to the Chichele Professorship of International Law, 
a position which he held for thirty-six years, retiring in 1910. 
His pursuit of this subject was not merely academical. Various 
practical aspects of it were dealt with in the papers which he 
collected and published as “Essays on International Law” and 
he appealed to a wider public in his frequertt letters to the 
Times. These were re-published as ‘Letters on War agd 
Neutrality,” and the third edition (1921) includes many letters 

e “written during and after the war. Thus he strongly advocat- 
ed the separation of the League of Nations Covenant from the 
rest of the Treaty of Versailles, though it seems that President 
Wilson’s only chance of getting the Covenant was to make it 
a sine gua non of the Treaty. Prof. Holland also rendered 
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important assistance to the Goverfment in freparing a state- 
ment of the “Laws and Customs of War on Land.” But he 
was better known to students of law by his “Elements of Juris- 
prudence,” first published in 1880, and issued in the thirteenth 
edition in 1924. With a formidable rival in the late Sir John 
Salmond’s Jurisprudence, which appeared some twenty-two 
years later, it has nevertheless deservedly maintained its re- 
putation as a masterly investigation of the basis of law and of 
the nature and relations of legal rights. While not so hostile 
to Austin as some other modern jurists, Holland developed 
the practical side of his subject in a way Austin had never at- 
tempted. But he had far better materials on which to work. 
He knew his Savigny and Ihering, those great German jurists; 
his way was prepared by Maine and Holmes and Maitland, 
and__the sole survivor of a great group of legal explorers_— 
Sir Frederick Pollock; and, wherever possible, the abstract 
principles which he taught were illustrated by reported deci- 
sions of the Courts. Prof. Holland’s contributions to the 
science of law were great and valuable, and in their own sphere 
perhaps as noteworthy as the forensic successes of Lord Chan- 
cellor Erskine, whose great grandson through Erskine’s eldest 
daughter, he was. 
— The Law Journal, May 29, 1926, page 466. 
Constitutional Theory and the Hertzog Claim._In a 
recent speech in the South African Parliament an interesting 
pronouncement on Constitutional Theory, as understood in 
South Africa, was made by the Union Premier, General Hert- 
zog. He claimed that ever since the Treaty of Versailles, 
which the self-governing Dominions signed as separate inter- 
national entities, and which was followed by the allotment to 
them of independent national representation in the Assembly 
of the League of Nations, each of the British Dominions is, 
in International Law, an independent Sovereign State connected 
with the mother-country only by the fact that the Monarch 
of ‘the United Kingdom is also King of Canada, Australia, 
New Zealand, Newfoundland, Rhodesia and the Union of 
South Africa. In other words, he claimed for the Dominions 
ie same status as was possessed by Scotland between the 
nion of the Crown in 1603 and the Union of the Parliaments 
in 1707. If this theory were correct, the Imperial Parlia* e 
ment would have no légal powers to legislate for a Dominion 
<—except so far as the Constitution of the Dominion confers 
or rétains such rights_ but the-King and the Judicial Com- 
‘mittee would still rétain all their existing legal rights unless 
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and until theysD8minion P&rliament (with the Royal Assent) 
altered or abrogated these. That is practically the same 
claim which was put forward by the thirteen revolting Ameri- 
can Colonies in 1772, but was declared unsound by all Englisn 
constitutional authorities. These older precedents, however, 
according to South African constitutionalists, do not apply to 
the status of the Dominions since 1919 ; for the Treaty of 
Versailles, they claim, by necessary wmplication, although not 
in express terms, recognised the separate sovereignty of each 
Dominion, and this Treaty was ratified by an Imperial Act of 
Parliament. Of course, General Hertzog is not the author 
of this novel doctrine of Constitutional Law. It was formu- 
lated by General Smuts so long ago as 1920, and has ever 
since been known as “ General Smuts’ Theory of the Consti- 
tution”. As General Smuts is a very able and scholarly 
lawyer—in the opinion of Lord Shaw, as expressed in “ Let- 
ters to Isabel,” one of the greatest legists of the age—the 
doctrine cannot be dismissed as fantastic or obviously wrong ; 
but most English constitutional lawyers will hesitate to accept 
the revolutionary view that a subordinate colony can be granted 
the independent status of a Sovereign State merely by “ neces- 
sary implication ” from the provisions of a statutory treaty. 
—The Law Journal, May 29, 1926, page 466. 


Jefferson and Hamilton : Two Lawyer-Statesmen._. 
Every lawyer who is interested in the literary aspects of Legal 
History should glance at an extremely interesting article, 
styled “ Jefferson and Hamilton,” which appeared in the 
Times Literary Supplemen! of April 22. The article ‘is 
nominally a review-leader on two recently published works : 
(1) “Life and Letters of Thomas Jefferson,” by Mr. Francis 
Hirst; and (2) “Jefferson and Hamilton: the Struggle for 
Democracy in America,” by Claude G. Bonds. But itis in 
substance a study of the part played by those two great lawyers 
in fixing the lines on which the American Constitution was to 
develop. Jefferson was a Southerner, a Virginian planter and 
lawyer: Hamilton was a West Indian from the small island of 
Nevis, who settled in New York and achieved a great forensic 
success in a short life, which included also a military and a, 
political career of the first magnitude. He fell in a duel at 
the hand of a third lawyer, his rival, Aaron Burr, before he 
was thirty, but in the meantime he had drafted the Constitu- 
tion of America and had succeeded in persuading thirteen inde- 
pendent States to unite in one semi-centralised federal govern- 
mént. Jefferson drafted the “Declaration of Independence” 
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while Hamilton was still a schoolboy, and liyetl te be President 


a quarter of century after Hamilton’s death. But each played an: 


. equal part in deciding the lines along which the Constitution 
was built. Hamilton was an artistocrat in his political lean- 
ings, distrustful of liberty, of local government, and of the 
people: he would ‘have preferred America to become a Mo- 
narchy with George Washington as the first hereditary mo- 
narch, and he succeeded in filling the Constitution with ingeni- 
ous devices for: preventing too rapid changes of law and for 
protecting the rights of property. -Jefferson was a passionate 
democrat, and very nearly a philosophical anarchist in tempera- 
ment, as well as in opinion. He distrusted the superior classes 
and central governments. But it was not until long after 
Hamilton’s death that he succeeded in persuading the States, 
one by one (the matter being uira vires the Federal Govern- 
ment), to abandon their restricted suffrages for a democratic 
franchise. The U.S. Constitution is the Grand Compromise 
between the ideas of those two great protagonists in the revo- 
lutionary “Welt-Politik,” to quote a convenient German 
phrase. 
—The Law Journal, May 29, 1926, page 467. 


The Lawyer-Successors of Jefferson.__It is interesting to 
note that nearly all Jefferson’s leading ideas have been put into 
at least partial practice in the céntury since his day by American 
Presidents who were themselves lawyers. Jefferson’s first 
and strongest article of faith, that all government must be 
based on the consent of the governed, which he derived from 
Algernon Sydney and introduced into the preamble of the 
“Declaration of Independence,” led him also to advocate the 
election of all public officers, even Judges. This doctrine was 
realised, at least to a large extent, in 1826, when Andrew 
Jackson, of Tennessee, better known. like General Smuts, who 
is also a barrister__as “General” Jackson because of his ser- 
vices in the war against Kngland in Canada, became President 
and put into operation the creed known as “Jacksonian Demo- 
cracy,” which later degenerated into “the spoils to the victors.” 
Jackson also inherited Jefferson’s feud with the Supreme 

-Court, and every one remembers his famous mot about an 
anti-democratic decision of Chief Justice Marshall: “John 
Marshall has declared the law; now let John Marshall eh- 
force it.” Jefferson’s hatred of slavery, and his desire to 
see it abolished. was fulfilled by the lawyer Abraham Lin- 
coln in 1862. Jefferson’s view that no territory should be 
annexed by America which could not in due course receive 
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American demofratic instigutions was the basis of the Lawyer- 
President, Gover Cleveland’s, extension of semi-representa- 
tive Government to Hawaii, and his advocacy of such a consti- 
tution for the Philippines, although these annexations occurred 
in a later Presidency. And, of course, Jefferson’s ideals as 
to International Unity and Harmony found expression in the 
Covenant which we owe to a lawyer-President, Woodrow 
Wilson. 
—The Law Journal, May 29, 1926, page 467. 
The Plea of “ Irresistible Impulse’? In Rex v. Flavell 
(Times, 13th inst.) Sir Edward Marshall Hall made a power- 
rul appeal to the Court of Criminal Appeal to throw over- 
board the antiquated dogmas as to “ Criminal Responsibility ” 
laid down in MacNaghten’s case, 1843, and to apply enlight- 
ened rules as laid down by modern medical men who are 
experts in psychopathology. In particular he urged the 
abandonment of the hopelessly unreal principle of '“ intellectual 
insanity, ” which is based on a psychology that has been out 
of date for much more than half a century, and urged that 
juries should be allowed to receive expert testimony as to the 
existence of “ volitional incompetency, ” or as it is sometimes 
called “ motor inhibition, ” popularly known by the misleading 
name of “ Irresistible Impulse”’. This, however, the Court 
did not see its way to do ; and, of course, the necessary altera- 
tion of the law is essentially a matter for legislation. Only 
three years ago, indeed, a Committee appointed by Lord 
Birkenhead, then Lord Chancellor, of which Sir Edward Mar- 
shall Hall was for some period a member, reported in favour 
of some far from drastic amendments of the law in this res- 
pect. These were embodied in a Bill which Lord Darling, at 
the request of the members of the Committee, introduced into 
the House of Lords, although not himself one of the reformers 
on this question. But that House refused to entertain the 
Bill. This obscurantist attitude of the Lords and of the 
majority of the King’s Bench Judges is deeply to be regretted. 
“ Insanity ” is essentially a matter for medical expert opinion, 
and juries should find their verdict as to the criminal responsi- 
bility of a prisoner after hearing the medical evidence of ex- 
perts and unfettered by artificial rules as to the nature of in 
sanity invented one hundred years ago, when medical science 


“ ‘vas in its infancy, and psychological medicine was yet unborn. 


—The Law Journal, Jane 17, 1926, p. 42. 
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ý BOOK REVIEWS. |; 

Tue INDIAN PENAL Cope, by Dinesh Charfdra Roy, M.A., 
B. L., Wakil, Calcutta High Court. Published by Messrs. 
M. C. Sarkar and Sons. Price Rs. 10. 

This is one of the valuable commentaries of the various 
important enactments brought out by Messrs. M. C. Sarkar & 
Sons. The work combines in itself all the advantages of 
a commentary on the Indian Penal Code useful to the student 
and the practitioner alike. It is not a digest type of publica- 
tion giving merely references to the decided cases under the 
various provisions. Extracts are given from the leading 
judgments setting forth the principles involved in the various 
questions-dealt with. Much of the bulk of the work is due 
to the fact that the author has included in his commentary 
copious extracts from the judgments of the highest Courts 
here and in England. The author has given under each sec- 
tion an illustration of the form of the charge under it which in 
many cases is a repetition of the terms of the section itself. 
This is sure to be found useful by the beginner in the profes- 
sion, at any rate. The nature of the procedure is also given 
under each section as to whether an offence is cognizable, baila- 
ble, compoundable and triable by which class of Magistrates. 
With such practical points, the work is bound to be of great 
value to the practitioner. The discussion of the scope and the 
interpretation of the terms of the section is likely to be of parti- 
cular value to the student. We ‘have thus no doubt that the 
work will be greatly appreciated by all those having to do with 
the Criminal Law of India, especially as the author has given 
as appendices the various minor enactments on Criminal Law. 

ELEMENTS OF THE [INSOLVENCY Law In BRITISH INDIA, 
by N.B. Abuvala, B. A., LL.B., Solicitor, High Court, Bombay. 
Price Rs. 2-8-0. f 

This is a small book intended mainly for the students making 
their first acquaintance with the Insolvency Law in British 
India. The subject has*not been dealt with by way of com- 
mentaries to the sections of the Provincial and the Presidency 
Towns Insolvency Acts but under the headings of chapters 
dealing with the various aspects of the law, under appropriate 
headings and references are given to the sections of both the 
Acts throughout and the differences are pointed out. The 
rules made by the Bombay High Court under the two Acts 
have been set out in the appendices; and test questions and 
answers are also given. We think the author has done every- 
thing necessary to make the book useful to students desirous 
of familiarising themselves with the subject. 
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NEGOTIABLE INSTRUMENTS AND ALTERNATIVE 
CLAIMS ON THE ORIGINAL CAUSE OF ACTION. 


It sometimes happens that a claim based ona negotiable 
instrument wholly fails, owing to the inadmissibility in evidence 
of the instrument under Stamp Law. In such cases the 
party who runs the risk of losing his suit struggles to get a 
decree by founding his claim on the original loan transaction. 
It also happens that a party brings an action on a negotiable 
instrument executed by some one in his individual capacity but 
the loan was perhaps really advanced not to him individually 
but either to a firm of which the executant is a partner or to a 
joint family of which the executant is the manager or other 
accredited representative. The representative capacity or 
the firm name does not appear on the face of the instrument, 
but the suitor concerned desires to get a decree either against 
all the members of the firm or the entire joint family as the 
case may be, though the non-executants are not ¢o-nomine liable 
under the instrument. In such cases also it is usual for a 
plaintiff to seek his remedy on the original loan transaction. 

The validity of a claim based on the original loan tran- 
< gaction in cases like those mentioned above has often come up 
for consideration before the various High Courts in India. 
Bombay, Allahabad and Calcutta incline consistently to the 
view, that there being a substantial claim, the relief based 
upon the original debt as an independent cause of action ought 
to be allowed, at any rate, in cases where the nego- 
tiable instrument is inadmissible under the Stamp Law. In 
Madras the preponderance of authority is in favour of the 
view that where a loan transaction and a document which evi- 
dences it are simultaneous, there is only one cause of action for 
a plaintiff, namely, that based on the instrument. The argu- 
ment on which this conclusion is sustained is that the 
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instrument is the only evidence of the transaction gnd that S. 91 
of the Evidence Act is a bar to the giving of any evidence relat- 
ing to the loan. The leading case in Madras on this point is 
Muthu Sastrigal v. Visuanatha Pandara Sannadhi (1) which 
has been followed in Ammalu Ammal v. Namagiri 
Ammal (2) and Somaraju v. V enkaiasubba- 
rayudu (3). Notwithstanding doubts cast on the correctness of 
that ruling in Shanmuganatha Chetti v. Srinivasa Atyar (4) 
and Nataraja Natcker v. Ayyasami Pillai (5), the principle 
laid down in Muthu Sastrigal v. Visvanatha Pandara 
Sannadhi (1) was reafirmed by Sadasiva Aiyar, J., in 
Thankammal v. Kunhamma(6). If, however, a loan tran- 
saction preceded the instrument which evidences it,both in point 
of fact and jn point of time, then according to the Madras view 
when the action on the instrument fails, as for example, owing 
to the inadmissibility of the instrument in evidence, the claim 
could be sustained on the original debt and even the plaint 
could be treated as amended so as to give the required relief to 
the party. Such was the case in Nagamma v. Venkata 
Reddi (7). The Lahore High Court also inclines to the 
view held by the Madras High Court. 

Supposing a suit is brought on a negotiable instru- 
ment executed by some one in his individual capacity and it is 
found as a matter of fact that he borrowed the money either 
for the purposes of a joint family of which he was the head 
and manager or on behalf of a firm of which he was a partner 
and supposing the plaintiff claimed relief either against the 
entire joint family or against the firm what is the decree to be 
passed in such a case ? Judicial opinion on this question 
does not appear to be uniform. The highest Court of 
Appeal has stated apparently contradictory conclusions, though 
on a careful study, it may be possible to reconcile its different 
judgments. It may be mentioned here that there is another 
class of cases where, liability on the instrument is. 
enforced against all members of a joint family : on the 
Hindu Law doctrine of representation [vide Krishna Aiyar v. 
Krisknaswami diyar(8)and Thankammal v. Kunhamma(6)\]. 
. The broad principle that has been enunciated with regard 
to negotiable instruments is that no one shall be made liable on 


1. (1913) ILR 38 M 660:26 ML J 19. ° o 
a. (1917) 33 M L J 631 at 644. 3. AIR 19235 Mad 451. 

4. (1916) ILR 40 M ray: ss ML J 138. 2 
5. (1916) 32 M L J 35. 6. (1918) 37 M L J 369. 


7. (1920) 12 LW 147. 8. (1900) IL Rag M 597 (F B). 
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them unless they, appear egomine on the face of the instru- 

ments. Noone shall enforce a right under a negotiable 
instrument unless he is on the face of it entitled to do it. Sa 

only a benamidar payee could sue for the recovery of money 
due on a negotiable instrument. [See Subba Narayana 
Vathiyar v. Ramaswami Aiyar (9)]. On the strength of 
this principle Ayling and Krishnaswami Aiyar, JJ. refused 
relief to a plaintiff who in a suit on a pronote executed by one 
of the partners in his individual capacity sought to make the 
other partner liable. Kutti Ammu v. Purushotham 
Doss (10). In a very nearly similar case 
reported in Shanmuganatha Chetti v. Srimivasa Aiyar (4) an- 
other Division Bench gave judgment against the entire firm 
on the principle that when money is borrowed for partnership 
purposes the firm is liable. It is pointed out in that case that 
the position of the creditor cannot be made worse by the execu- 
tion of the instrument by one of the partners alone in his indi- 
vidual capacity. The anomaly that is pointed out is that if 
there is no instrument the creditor can get a decree against the 
firm, but if there is an instrument his remedy is restricted to 
the executant. The highly technical character of the Nego- 
tiable Instruments Act is not kept in view in this judgment: 

The positions taken in Shanmuganatha Chettiar v. Srinivasa 
‘Aiyar (4) and Nataraja Naicker v. Ayyasami Pillai (5) do 
not go farther than this and similar conclusions have been 
reached m them on more or less the same line of reasoning. 
These cases have been decided on the authority of the Privy 
Council decision in Karmali Abdulla Allarakia v. 
Vora Karimji Jiwanji (11), and in one or two of them, the 
correctness of the ruling in Kutti Ammu v. Purushotham 
Doss (10) which apparently states a different con- 
clusion has been questioned. The other Privy Council 
case to which attention must be drawn is Sadasuk 
Janki Das v. Kishan Pershad (12), where their Lordships-tay 
down in plain terms that nobody caw be made liable on a 
negotiable instrument unless his liability could be made out 
from the instrument itself. Their Lordships even combat 
the view that the names of the persons sought to be made liable 
need in some way alone be disclosed. 5 
a TE Ba Ma 3x ML J 158. mr 

` s. (1916) 32 M L J s54. 
“9. (1906) ILR so M 88:16 ML J 508 (F B). 
to. (1910) 9 M L T t30. 
tr. (1914) ILR 39 B 261:28 M L J 515 (P 0). 
12. (1918) I L R46 C 663:36 ML J 4a9 (PO). 
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In Katmali Abdulla Allarakia v, Yora Karimji Jiwanfi (11) 
the suit was by an accommodation acceptor against 
the drawer by name and his partner to recoup himself for 
losses sustained by him on behalf of the firm of the drawer. 
The firm in question carried on business in sugar, shipping: it 
from Mauritius to Hongkong at which latter place a market 
was to be found for the sugar. The two partners were origi- 
nally carrying on a rival trade in sugar and with a view to stop 
the rivalry, they entered into an agreement of partnership 
which was to be in force for a year and subject to certain con- 
ditions. The partners drew bills individually for half the 
amounts on the plaintiff who as an accommodation acceptor be- 
came liable to pay the amounts due on the bills to the Mauri- 
tius banks in whose favour they were drawn. ‘The business 
at Hongkong was looked after by the plaintiff and he had 
paid himself a portion of the money due to him by the sale. of 
sugar. The business however failed and heavy losses ensued. 
One of the partners retired the bills he had drawn from the 
banks by payment. The other partner became insolvent and 
the banks enforced payments from the plaintiff, who 
in turn sued the firm for damages he had sustained’ 
‘on their behalf. - If plaintiff was not an accommoda- 
tion acceptor but was a real acceptor who became liable to dis- 
charge the bills on account of the dealings between him and 
the firm, he could not have made this claim against the firm. 
The firm in such a case would have successfully resisted the 
plaintiff's claim by saying that he had only paid off a debt due 
by him and that he could recover nothing against the firm. As 
plaintiff in this case was only an accommodation acceptor, he 
was a surety and the firm continued to be primarily liable. So 
when he discharged the bills he obtained the right to claim 
re-imbursement against the firm. The Privy Council rightly 
held this action not to be one brought purely on the bills, but 
a matter of accounting between the plaintiff and the defendants. 
- They discussed the genegal law of liability of partners based 
upon the right of each partner to bind by his acts the firm and 
concluded that the plaintiff was entitled to indemnify himself 
against the firm. It is extremely doubtful whether the decree 
could have been obtained against both the partners if the suit 
had been brought by the banks in whose favour the bills had 
been drawn. If the banks had sued on the bills they could cer- e 
tainly have enforced payment from the plaintiff who was the 
accommodation acceptor and also from the partner who 

11. (1914) I LR 49 B 261 ; 28 ML J gts (P C). 
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had drawn the ills in hig individual capacity. But could 
they have got‘a decree against the other partner who had 
not joined in drawing the bills in question? I 
venture to suggest that if Sadasuk Janki Das v. Kishan Per- 
Shad (12) lays down sound law, the banks could not have got 
a decree against the partner who had not joined in drawing 
the bills. In this view of the case it is submitted 
that those Madras cases which have been decided 
on the authority of Karmali Abdulla Allarakia v. Vora Karimji 
Jiwanji (11) have gone on a misreading of the purport of that 
Privy Council judgment ; Sadasuk Janki Das v. Kisham Per- 
Shad (12) really restores the principle laid down in Kusti 
Ammu v. Purushotham Doss (10). Karmali Abdulla Alla- 
takia v. Vora Karimji Jiwanji (11) does not really state a 
contrary conclusion and should have been decided like 
Sadasuk Janki Das v. Kishan Pershad (12) if the Mauritius 
banks had been the plaintifs. Sadasuk Janki Das v. Kishan 
Pershad (12) has been followed in a host of cases; it is 
sufficient to refer to only two such cases, Nagoor 
Meera v. Hajee Moidin Nainar Meera Ali (13) and 
“Hari Mohan' Ghose v. Sourendra Nath Mitter (14). The 
Rangoon case related to a firm and the Calcutta case to a joint 
family. In both cases the non-executants were exempted from 
liability. Even the Hindu Law doctrine of representation 
has been given the go-by and the Privy Council case is given 
the fullest application. 

A very interesting case was the one considered in Ram 
Chandra Sahu v. Kasem Khaw (15). That also related to 
a claim on a pronote executed by a partner in his individual 
capacity. A decree was prayed for against the firm on the 
footing that the loan was made to the firm and it had had the 
use of the money. The right to base the claim on the original 
cause of action was apparently assumed in this case ; but the 
relief was nevertheless refused on the ground that in order to 
‘make the firm liable it must be proved that the money was lent 
under a contract made by the borrower to make use of it for 
partnership purposes. The subsequent use of the money 
for partnership purposes by the borrower on his own initiative 
was held insufficient to make the firm liable. ; 

P. V. AGHORAM ATYAR, B.A., B.L., 
* PALGHAT. - Faki. 
to. (1910) 9 M LT r209. 11. (1914) LL R39 Babi 2:28 MLJ 515(P ©) 
12. (1918) I L R46 C 663: 36M LJ 429 {P C). 13. AIR rga5 R 264. 
14. AIR 1925 C 1158. 15. (1923) 28 C W N Ba. 
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THE LATE RAO BAHADUR T, SUBRAMANIA AIYAR 


Sir P. S. Sivaswami Aiyar writes — 

“In the death of Rao Bahadur T. Subramania Alyar of 
Salem there passed away one of the most conspicuous figures 
of the mofussil bar of the generation that is fast disappearing. 
He had a distinguished academical career at the Presidency 
College and was the contemporary of a set of brilliant young 
men which included Mr. (now Sir) P. Rajagopalachariar. 
Gifted with versatile parts, -Mr. Subramania Aiyar was a 
favourite with all his professors and especially Mr. ‘Thompson, 
the Principal of the College and Dr. Duncan, the Professor 
of Philosophy. Like several other lawyers who have risen to 
eminence, he joined the teaching profession before he took to 
the study of law. As a school master at Kumbakonam, he 
attracted the notice and won the regard of veteran educationists 
like Mr. T. Gopal Rao and Mr. Sadhu Seshayya. If the 
prospects of the teaching profession are a subject of grumbling 
even now, they were far more limited then and failed to satisfy 
the ambition of young men of talents. This period of his 
life was not without its compensation, for it enabled 
Mr. Subramania Aiyar to improve his gift of lucid exposition. 
After a period of three years’ work in the pecuniarily 
unattractive field of education, he took to the study of law with 
all the zest born of a natural aptitude for the subject. On 
taking his law degree in 1885, he settled down to practise in 
his native district of Salem without going through an apprentice- 
ship course in Madras. The fact that he was not enrolled as 
a Vakil of the High Court till five years later did not in any 
way affect his practice or popularity in the mofussil. The 
leaders of the Salem bar at the time were Mr. C. Vijaya- 
raghavachariar (fortunately still living) on the criminal side 
and Mr. V. Krishnaswami Aiyar on the civil side. Mr. Subra- 
mania Aiyar had no difficulty in making his way in the profes- 
sion and soon came to bg recognised as a first class all-round 
advocate and lawyer. His merits were quickly recognised 
and he succeeded in winning the confidence of his clients and 
thé esteem of all the Judges before whom he appeared. He 
soon became the leader of the bar and enjoyed a large and 
lucrative practice. He- held the office of Government 
Pleader and.Public Prosecutor for a period of six years towards 
the end of the nineties. 


After making his fortune in Salem, he decided to transfer 
himself to Madras and practised in the High Court*for a 
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period of ten yeas. _l-health compelled him to go back to 
Salem in 1912 and during the last fourteen years his health 
was very fickle and began to decline steadily from 1920. In 
spite of his broken health he largely devoted his latter years 
in Salem to public work. Asa President of the Taluk Board 
of Salem and as Chairman of the Municipal Council of Salem, 
he rendered excellent service in these two bodies. Asa Presi- 
dent of the First Class Bench Court, his services were equally 
valuable. Even after his health had completely broken down, 
he worked in the Flood Relief Committee at Salem in 1924 
and did not spare himself in organising and carrying out 
measures for the alleviation of the distress caused by the 
disastrous floods of that year. He was a man of simple habits 
and preferred to lead a quiet and unostentatious life and was 
averse to advertisement of any kind. All deserving public 
causes appealed to him and he helped them liberally. Appeals 
to him on behalf of any public institution in need of pecuniary 
support met with a generous response, no matter whether it 
was secular or religious, whether it was a reading room or a 
hospital, or a temple or the relief of the poor. 

In social and political matters he was an advocate of 
cautious reform. He was not a member of the noisy school 
of extremist politicians and he believed in constructive and 
useful public work rather than showy agitation. 

It would perhaps be more appropriate to this Journal to 
dwell upon Mr. Subramania Aiyar’s characteristics as a lawyer 
than as a private citizen. Though the greater part of his 
professional life was spent in a mofussil district, he was one 
of the few lawyers who have succeeded in keeping up and 
improving their knowledge of law. He had an excellent 
knowledge of case-law and was thoroughly grounded in the 
principles. Apart from his abilities as a lawyer, his out- 
standing merits were his conscientious thoroughness in the pre- 
paration of his cases and his great circumspection. There 
was no aspect of a case which he faileM to study. No relevant 
detail was beneath his consideration. Every point 
in a case which could be taken for or against his client 
was carefully studied by him. He gave every attention to 
what may be called the strategy of a case and there was no 
development or eventuality which could take him by surprise. 
Clear-headed and far-seeing advocates of this type have un- 
fortunately been rare and they are getting still rare to-day. 
Mr. Subramania Aiyar was one of the ten or twelve advocates 
of this kind whom I have known within the last forty years, 
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The disappearance of this type of advocatef from the profes- 
sion must be a matter of the deepest regret. 

It might have been expected that with all his gifts and 
qualifications and experience, Mr. T. Subramania Aiyar would 
have achieved greater success at the High Court bar than he 
actually did. Respectable as his practice was, his success in 
Madras was not equal to his deserts or to his 
reputation in the mofussil. The transfer of one’s practice 
from one place to another in the middle of a professional 
man’s career is always a risky experiment. Changes of 
milieu and difficulties of adaptation present unforeseen 
obstacles. The cases in which this experiment has bee 
success may be counted on one’s fingers. This is not the 
place to dwell on the personal side of the loss caused by 
Mr. T. Subramania Aiyar’s death, but we may mourn the loss 
of an advocate of outstanding ability, of a lawyer of learning 
and subtlety and one whose professional conduct was 
characterised by a high sense of duty to his clients and to the 
Court, and of an unassuming citizen who was generous to good 
causes and institutions. ” 


— 


SUMMARY OF ENGLISH CASES. 


LAKE v. SIMMONS, (1926) 2 K. B. 51: A J. K.B. 
586. 

Insurance policy —Construction—Theft by customer. 
Larceny by trick Jewel entrusted to customer for approval — 
Liability of underwriter.. 

An insurance policy issued to a jeweller contained a clause 
exempting the insurers from liability for “ loss by theft or dis- 
` honesty committed by any customer in respect of goods en- 
trusted to him by, the assured”. A lady customer took 
two pearl necklaces with intent to steal them, on a false pre- 
tension that she was taking them to her husband for approval, 
and disposed of the same. She was convicted of larceny and 
thereafter the assured sued the Insurance Company on the 
policy. Held, by a majority of the Court of Appeal (Atki, , 
L. J. dissenting) reversing the decision of Macardie, J. in 
(1926) IK. B. 366 the underwriters were not liable, as they 
were protected by the exemption clause. The goods having 
been entrusted to a customer, in the ordinary sense of the term, 
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the fact that confidence hag] been misplaced did not prevent it 
from being aì entrustment. 

Per Atkin, L. J. The word “ entrusted” implies the 
real consent of the owner who parts with possession and as the ° 
customer was guilty of larceny, there could not be in law any 
entrustment and hence the exemption clause did not protect 
the insurers from liability. 


AKTIESELSKABET REIDAR v. ARCOS, J .IMITED, (1926) 
2 K. B. 83. 

Shipping —Charterparty Full and complete cargo 
Meaning of Failure to load full cargo__Demurrage__Claim 
for damages__If maintainable. 

Under the terms of a charterparty, a ship was to load a 
full and complete cargo, provision being made for the rate of 
loading and payment of demurrage in case of delay. The 
charterers committed default in the matter of loading and 
hence the ship could carry only a full and complete winter 
cargo, which was much less than a full and complete summer 
cargo. The shipowners claimed ‘ dead freight’, i e., damages 
based on the difference between the full and complete cargo 
the charterers had contracted to supply and what they did in 
fact supply. Held, they were entitled to the same. “The 
provision in the charterparty as regards demurrage was only 
for the detention of the ship and that did not prevent the ship- 
owner from suing for damages for breach of the primary 
obligation to provide a full and complete cargo. 


NICHOLSON v. ENGLAND, (1926) 2 K. B. 93: 95 Leg 
K. B. 505. 

Landlord and tenant__Lease__Extingutshment of —Ope- 
ration of law—Subsequent payment of rent Efect oe 
val of tenancy. 

Where a tenancy is extinguished under the law of limita- 
tion in force, a subsequent payment, of rent will not revive it, 
whether the tenancy be one at will or from year to year. 


LIVERPOOL Corn TRADE ASSOCIATION v. MONKS, 
(1926) 2 K. B. 110:95 L. J. K. B. 519. / 

Income-tax__A ssoctation__Dealings among members 
Lf a. trade or business__Profits_tIf assessable to income-tax. 
° A trade association provided a market for corn trade, 
newsrooms, exchange and other facilities for its members, who 
were all required to be shareholders. Entrance fees had to 
be paid, annual subscriptions and charges for services rendered. 


K 
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The question arose whether the asgociation cgrried on a trade, 

adventure or concern within the meaning of Sch. D, Case I of 

the Income-tax Act, 1918. Held, it did, and the profits were 

assessable to income-tax. 14 A. C. 381 distinguished. 


BucKLE v. HOLMES, (1926) 2 K. B. 125: 95 L. J. 
K. B. 547. l 

Tors__Trespass__Domestic cat attacking pigeons —Liabi- 
lity for damage caused. 

The owner of a cat is not liable to damages when it tres- 
passes on the land of a neighbour and does damage by attack- 
ing and killing pigeons, which is merely following a natural 
propensity of its kind. 

Classification of animals with respect to liability for 
tortious acts discussed by Bankes, L. J., and the decision of the 
Divisional Court ings L. J. K. B. 158 affirmed. 


SCOTT v. LONDON AND NORTH EASTERN RAILWAY CoM- 
PANY, (1926) 2 K. B. 204 :95 L. J. K. B. 510. 

Workmen's Compensation Act__Accident proving fatal 
—Dependents_Whom includes Widows illegitimate child- 
ren by another man__If can claim compensation. 

Where a workman was killed in an accident arising out 
of his employment, and among his dependants was his widow, 
her illegitimate children by another man could not in any scnse 
be held to be members of his family or dependent on him for 
the purposes of the Workmen’s Compengation Act and the 
employers were not liable to pay compensation to them also. 


In re LANG PROPELLER, LIMITED, (1926) 1 Ch. 585 : 
95 L. J. Ch. 287. 

Company_M ortgage_Winding up Interest paid to 
mortgagee, less tax thereon__Right of the Crown to tax If 
a preferential right_Companies Consolidation Act (1908), 
S. 209. 

A company effected a mortgage of its properties and sub- 
sequently there was a valuntary winding up. Prior to the 
liquidation proceedings, the company paid to the mortgagee 
sums by way of interest minus the income-tax thereon, but the 
deduction by way of income-tax was never paid to the Inland 
Revenue Commissioners. The Crown claimed priority to all 
other creditors in respect of the income-tax thus payable. 
Held, the deduction was not a tax “ assessed” on the com- 
pany ‘within the meaning of S. 209 of the Companies (Con- 
solidation) Act, 1908, and hence there was no priority in 
respect of such a debt. 
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RELY-A-BEfL BURGLAR AND FIRE ALARM COMPANY, 
LTD. v. EISLER, (1926) 1 Ch. 609.. 


Contract__Restraint of trade Stipulations —Master and 
servant__Clause not to enter other employment during period 
of service or get interested in similar business__Breach of.— 
Remedy__Injunction__Damages. 

Under a contract of service entered into between the 
plaintiff and the defendant for a period of five years, the de- 
fendant agreed not to enter into any other employment or be 
interested in the business of any other company dealing in the 
same goods, i. ¢., installing or dealing in burglary or fire 
alarms. During the third year of service, the defendant 
entered the service of a rival company and was allotted a share 
therein. The plaintiff claimed reliefs by way of injunction 
and damages. Held, (1) the covenant was quite valid as 1t 
related only to the period of service; (2) no injunction could 
be granted restraining the defendant from continuing in the 
service of the rival company, or restraining the rival company 
from employing him, the plaintiff's only remedy being one in 
damages ; but (3) an injunction restraining the defendant 
from being interested in the business of any rival company 
could be granted. Case-law discussed. 


FENNELL v. East HAM CORPORATION, (1926) 1 Ch. 641. 

Statutory body__Education__T eachers__Married women 

Dismissal of Notice terminating services_Validity of— 
Bona fides_Mottve__Relevancy of. 

The Educational Authority of a borough in pursuance of 
certain recommendations of a Committee resolved that the 
services of married women employed in their schools falling 
under certain classes should be dispensed with and with that 
object gave them the requisite notice under their respective 
contracts of service. The object was to provide work for 
unmarried women teachers who had keen trained at the expense 
of the Educational Authority, and in the interests of educa- 
tional efficiency. The policy that was adopted was not one . 
of indiscriminate notices to all married women teachers, but 
to decide each case after considering the domestic circumstances 
of each, their duties at home and the earning capacity of their 
husbands. Three of such teachers who had been given notice 
sued for a declaration that the notices were invalid and rot 
bona fide in the discharge of their duties. Held, following 
the decision of the Court of Appeal in (1926) 1 Ch. 66, the 
onus was on the plaintiffs to prove that the statutory body acted 
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in excess of its powers or for an ebject thae was not lawful. 
The considerations adverted to by the Educational Authority 
were not irrelevant, and if they acted bona fide, their action 
cannot be challenged in a Court of Law. 

GREENBERG v. COOPERSTEIN, (1926) 1 Ch. 657. 

Company— Twenty members or more—Registration lj 
necessary Acquisition of gain__Illegality without registration 
| —Suit for administration of assels_ Power of Court to order 
—Companies (Consolidation) Act, 1908, 5. 1 (2). 

An association consisting of more than twenty members 
was formed for the purpose of mutual help and raising loans. 
Weekly sums depending on the number of shares taken were 
paid into a fund and that was available for distribution among 
the members in the form of loans carrying interest. Quarrels 
having arisen among the members, some of them sued the 
Secretary and the Treasurer for administration of the assets. 
The latter pleaded that the Association not having been regis- 
tered was illegal and no relief could be claimed. Held, 
(1) the Association was carrying on a business with the object 
of the acquisition of gain within the meaning of S. 1 (2) of 
the Companies (Consolidation) Act, 1908, and not having 
been registered under the Act, was illegal; but (2) the 
illegality did not preyent the subscribers from claiming from 
their agents in whose hands their moneys were the return of 
such moneys. 

In re THAIN: THAIN v. THAIN, (1926) 1 Ch. 676: 
95 L. J. Ch. 292. 

Guardianship__tInfant__Custody of__Fathers rights- 
Welfare of infant_Child broughi up from infancy by other 
relations_Effect of. 

Under the well-settled practice of the Chancery Courts, 
the welfare of an infant is not the sole considerdtion in deciding 
the person who is to havg custody of the infant. Itis un- 
doubtedly the paramount consideration, but among other con- 
siderations the wishes of an unimpeachable parent stand first. 
Even where an infant after the death of her mother soon after 
child-birth has been living for years with some relations who 
have been bringing her up with care and affection, a claim by 
the father for custody will prevail, unless the Court is judicially 
satisfied that the welfare of the child requires that the parental ° 
right should be superseded. The question as to who is to 
have custody is a matter within the discretion of the trial Judge 
to be exercised judicially and where the correct principles of 
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law have been applied, the Court of Appeal will not interfere 
with his discretion. 


In re ANNESLEY : DAVIDSON v. ANNESLEY, (1926) 
1 Ch. 692. 

Domicil__Conflict of laws__Domicil of origin English 
French domicil of choice__Law to be applied. 

The domicil of a person flows from a combination of fact 
and intention, the fact of residence and the intention of remain- 
ing for an unlimited time. The intention required is not an 
intention specifically directed to a change of domicil, but an 
intention of residing in a country for an unlimited time. Domi- 
cil cannot depend upon mere declaration though the fact of 
the declaration having been made must be one of the elements 
to be weighed in arriving at a conclusion on the question of 
domicil. But if a particular domicil clearly emerges from a 
consideration of the other relevant facts, a declaration of in- 
tention to retain some other domicil will not suffice to destroy 
the result of these facts. 

The question whether a person is or is not domiciled in 
a foreign country is to be determined in accordance with the 
requirements of English Law as to domicil, irrespective of the 
question whether the person in question has or has not acquired 
a domicil in the foreign country in the eyes of the law of that 
country. i 

ARCHER-SHEE v. BAKER, 95 L. J. K. B. 550. 

Income-tax__Stocks and shares in the possession of 
foreign trustees Income not remitted to Great Britain— 
Assessment_Income-tax Act, 1918, Sch. D, Case V. 

A person residing in the United Kingdom, who is ber.efi- 
cially entitled to the income of a trust fund consisting of 
foreign stocks and shares in the hands of foreign trustees is 
assessable to income-tax thereon whether it is remitted to the: 
United’ Kingdom or not under Sch. Ñ, Case V of the Income- 
tax Act, 1918. The fact that the assesseé is not the owner 
of the stocks and shares does not matter. 


In re Bop: BANKS v. HARTLAND, 95 L. J. Ch. 201. 
Will__Comstruction__Residyary estate__Portion be- 
queathed to E__Gift over in case E dies without issue to J— 
Death of J in the lifetime of E_Effect of Gift to E ‘if in- 
defeasibly vested. 
- A testatrix by her will devised a portion of her estatc 
to E and if he died without leaving issue, that portion was co 
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be held in trust for J if he should attain the age of 21 years 
or marry under that age. After the death of the testatrix, but 
during the lifetime of E, J died before he attained the age of 
21 or was married. The question arose whether E thereupon 
became indefeasibly entitled to the portion bequeathed. Held, 
E was not indefeasibly entitled to that portion, and in the event 
of his dying without leaving issue at his death, the portion 
would remain undisposed of and pass to the statutory next-of- 
kin of the testatrix. 


In re Hewirr : Hewrrr v. Hewrrr, 95 L. J. Ch. 300. 

Will_Construction__Trust to pay income to ntece for 
life “ until she takes the ve ” If refers to date of will or of 
death W ords of futurity. 

In 1913 the testator who knew of his niece’s intention to 
take the veil and become a professed nun with its involving a 
vow to lead a life of poverty made a will directing his trustees 
to hold a portion of his estate for his niece during her life or 
until she took the veil. In 1913 the niece took the veil and 
the testator died some years later. Held, the words of 
futurity in the will as regards the niece referred to her taking 
the veil at any time after the date of the will and not after the 
death of the testator and the event upon which her interest 
was to cease having occurred in the lifetime of the testator, she 
was not a beneficiary under the will. 


HERBERT v. Hicetns, 95 L. J. Ch. 303. 

Bankruptcy__Reputed ownership__Grantee under bill of 
sale taking possession prior to Receiving Order_Service cf 
bankruptcy notice__Act of bankruptcy__Transactiom if pro- 
tected__Rankruptcy Act, 1914, Ss. 38 and 45. 

Notice of the service of a bankruptcy notice, coupled with 
notice that a creditor intended to take bankruptcy proceedings 
does not constitute notice of an available act of bankruptcy, as 
it is not notice of a factsbut only of an intention to take pro- 
ceedings. Hence a creditor who took possession of goods 
under the terms of a bill of sale before a receiving order had 
been made against the debtor is protected by S. 45 of the 
Bankruptcy Act, 1914, though the goods were in the reputed 
possession of the debtor at the commencement of bankruptcy. 


In re CLARK : CLARK v. CLARK, 95 L. J. Ch. 325. 

Will_Construction__Income of estate to son so long as 
he cam personally enjoy Adjudication of son__Effect of _For- 
feiture. 
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A testator by his will,directed his trustees to hold the 
income of a portion of his estate for the benefit of his son 
during “his lifetime, as would not, although the same were 
payable to him, be by his act or default or by operation of 
law, so disposed of as to prevent his personal enjoyment there- 
of ” and then followed some alternative provisions in the event 
of his ceasing to have personal enjoyment. The son became 
an insolvent. Held, there was a forfeiture, and so long as 
the bankruptcy lasted, the forfeiture would remain operative. 


GoLD FIELDS AMERICAN DEVELOPMENT Co. v. CONSOLI- 
DATED GOLD FIELDS OF SOUTH AFRICA, LIMITED, 95 L. J. 
Ch. 329. 

Income-tax__Paymem of tax in the Dominions_Deduc- 
tion Passing on relief__Income-tax Act, 1918. 

A company held a number of preferential shares in an- 
other company, who themselves held a number of shares in a 
third company. The third company having paid Dominion 
income-tax on its dividends, the second company was allowed 
a deduction with respect thereto when assessed to income-tax 
in the United Kingdom. Held, the relief obtained by them 
must be passed on to their shareholders, the first company. in 
their turn. 


JAGGER v. JAGGER, (1926) P. 93:95 L. J. P.D. k 
A. 83. 

Divorce__Interim order for matntenance_Setilement of 
property on second marriage__Divorce Court if can set aside 
settlement__Parties to application. 


A wife obtained a decree misi against her husband and 
that was duly made absolute. She then applied for permanent 
maintenance and an interim order was passed providing for 
maintenance at a certain rate. Before any final order was 
passed, the husband married again and the moneys owing to 
him under certain subsisting contracts to work as a sculptor, 
he assigned to the trustees of a settlefient made on his second 
marriage, leaving a certain sum to satisfy any final order for 
maintenance that might be passed against him. Subsequently, 
a final order for maintenance was passed directing him to pay 
maintenance at a certain rate and to give security for future 
maintenance. The wife claimed an order setting aside the 
‘settlement made on second marriage, as it was practically one 
made pendente lite. Held (by the Court of Appeal affirming 
the decision of Hill, J.), though the Divorce Court had power 
on an application being made to it to restrain a husband from 
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alienating his property and thug defeating claims for main- 
tenance, it had no power to set aside a settlement made on a 
second marriage, even if it might result in defeating future 
claims for maintenance. : 

Per Scrution, L. J. and Sargant, L. J. - An order 
affecting such a settlement cannot be made in proceedings to 
which neither the trustees nor the beneficiaries under the settle- 
ment are parties. 

W.v. W., (1926) P. 111: g5 L. J. P.D.&A. 56. 

Divorce —Custody of child_Wife applying for restitution 
of conjugal rights Husband not complying with order of 
Court_Contempt__Effect of, on custody of child_ Welfare 
of child, the main consideration. 

A decree for restitution of conjugal rights was passed in 
favour of a wife, but the husband did not comply with the 
order. The wife then applied for custody of their child. 
Held, the mere fact that the husband was in contempt for dis- 
obedience of the Court’s decree for restitution of conjugal 
rights did not entitle the wife to the custody. In such a case, 
the Court has to consider what would be for the welfare of 
the minor and pass such order as it thinks would be most 
conducive for its welfare. 


In re Booth: BoornH v. Boor, (1926) P. 118: 
95s L. J. P.D. &A. 64. 

Will_Soldier’s will W ken can be made_Embarkatiow 
for service_<Accidental burning of will_If amounts to revoca- 
lion Duration of wul Period of one year after discharge 
if applies to English Law as in Roman Law. 

A will made by an English soldier just prior to embarka- 
tion in pursuance of orders to proceed abroad to take part 
in a campaign is for all purposes a will made in actual military 
service. Such a will does not, as under the Roman Law, 
become null and void a year after the soldier’s discharge. 
Where years after, such a will was destroyed by fire by acci- 
dent, and the testator kept quiet, there is no revocation of the 
will and it can be proved by oral evidence. 


IN THE ESTATE oF WHITE Topp, (1926) P. 173. 

Will_General English will and special will relating to 
assets in America Executors different_Interdependan: “ojo 
wills__Proof of wills. 

A testator left two wills, one dealing with his English 
property and another with his American property. Ihe 
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executors of the two wills were different and there was a speci- 
He provision that the latter should be probated in America. 
Feld, there was no obligation on the party propounding the 
first will to obtain probate of the second. In every case the 
question is if the papers are independent or interdependent. 

Kuoo Hooi Leone v. KHoo Heran Quer, 95 L. J. 
P. C. 94. 

Will_Coustruction_Setilemem of property among sons 
and their descendants Grandson through ieguimate son 
Subsequent will Mention of son as legitimate Rule of 
construing Settlement. 

A testator first made a settlement in which after giving 
himself a life-estate in his realty, he disposed of the property. 
after his death among his sons and their descendants. X was 
a grandson of the testator, but his father was considered to 
be an illegitimate son and was not mentioned in the settlement. 
Some months later, the testator made a will disposing of his 
personalty and therein he referred to the father of X as a 
legitimate son and made a bequest in his favour. The ques- 
tion was whether for the purposes of the settlement also, X’s 
father could be treated as one ot the sons of the testator. 
Held, there being no ambiguity in the deed of settlement, the 
subsequent will could not be used as a “ dictionary”’ for con- | 
struing it. Where there is a gift to a class, such as ‘ sons, ’ 
there is a prima facie interpretation of words denoting descent 
or relationship which holds the field till it is displaced. Children 
as such means legitimate children and any evidence de hors the 
instrament itself to show that the settlor must have meant to 
use ordinary words otherwise than in their usual meaning 
cannot be admitted. 

PALMER v. CAREY, 95 L. J. P. C. 146. 

Bankruptcy__Agreemens to advattce money——Purchase of 
goods__Proceeds of sale to be paid to lenders account. 
Equitable assignment. x i 

A person who was carrying on business in the sale of 
goods wanted money for that purpose and he entered into an 
agreement with another that the Jatter was to advance moneys 
for the purchase of goods and as and when the goods were 
sold the realisations were to be paid to the creditor’s account 

sirs his bank. The debtor became an insolvent. Held, the 
agreement did not create any right of property in either the 
goods or the proceeds of sale of the goods amounting to an 
equitable assignment such as would be binding on the trustee 
in bankruptcy. 


L 


$8 THE MADRAS LAW JOURNAL. [vot. 


JOTTINGS AND CUTTINES. 


The Motor Peri. To anyone who values human life and 
safety and the amenities of existence, which are now gravely 
imperilled by the default of the responsible authorities in en- 
forcing the criminal law against motorists__and especially 
against motor cyclists__the debate in the House of Lords on 
June 30 on Earl Russell’s Motor Vehicles Compulsory 
Insurance Bill is quite the most interesting of recent Parlia- 
mentary incidents. The Bill was withdrawn, and it doés fot 
matter much now what it contained, but the idea was that every 
motorist should be compulsorily insured against third party 
risks to such an extent that an injured person should be 
guaranteed any damages recovered up to £5,000. For our 
own part, we have left the criminal motorist alone recently. 
We have on various occasions expressed our own views with 
sufficient clearness, and, we hope, with sufficient force, and as 
the responsibility is not ours, we have watched the growing 
tale of deaths, and wondered how long the patience of the non- 
motorist and the law-abiding motorist would endure. Surely 
never since men professed to be civilised has the indifference 
to life been so great as it is to-day. Man’s “ very command 
over nature,” says Mr. G. M. Trevelyan at the conclusion 
of his recently published History of England, “ so admirably 
and marvellously won, has become his greatest peril. ” 


—The Law Journal, July 17, 1926, page 42. 


Compulsory Motor Insurance__But to return to the 
House of Lords. We admire our own reticence when we 
read the terms in which the reckless motorist was spoken of. 
We have never said that fifty miles an hour is the minimum 
speed of a motor cyclist; indeed, we have admitted that there 
are law-abiding persons ‘of this class, though they are not often 
seen. ‘We have never:guggested the alternatives of imprison- 
ment with hard labour, or a rope to the neafest lamp-post. 
We have been satisfied with the former. But expressions like 
this show that we have been fully justified in the comments we 
have made on the laxity of the enforcement of the law. It 
is to that laxity that the deaths which can be read of daily in any 
paper are’ due; with a liberal increase for the week-end. Bat, 
while there was general agreement as to'the magnitude of the 
danger, the methods of Lord Russels Bill came ‘in for 
damaging criticism, and it received its quietus when Lord 
Sumner pointed out that, in the cast of the offending motorist’s - 
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bankruptcy, the 35,000, orewhatever it might be, paid by the 
insurance cgmpany would not go to the injured person, but 
would be claimed by the trustee in bankruptcy for the benefit 
of the general creditors. But insurance will be less necessary 
when all motor racing and pillion riding, and the use of high- 
speed cars is stopped, and the use of motor‘cycles is allowed 
only under strict regulations, their use in towns bejng prohibit- 
ed altogether. 


—The Law Journal, July 17, 1926, page 43. 


Appeals “in vacio”. —It was a little startling to hear last 
week that an application to expedite an appeal, madé to the 
Court of Appeal by two of the most eminent members of the 
Bar, had been characterised by that Court as discourteous to 
the Judge of first instance. Prima facie it certainly invited 
criticism. Mr. Justice Astbury had reserved judgment in 
an important Railway Rates case, and the application in ques- 
tion was thereupon made. Obviously against an undelivered 
judgment there can be no appeal, but apparently each side had 
determined, if unsuccessful, to make the Court of Appeal a 
stepping-stone to the highest tribunal, and they both concurred 
in the application. Hinc illae lacrimae. Happily, the 
-immediate trouble was easily disposed of. The application 
had been in fact made with Mr. Justice Astbury’s knowledge 
and approval, and so the Master of the Rolls was able to say 
next day that the question of discourtesy disappeared. He 
delivered, however, a neat little homily on the importance of 
each Court in the ascending scale assisting the Court above it 
with a carefully reasoned judgment. But we rather think 
the Court of Appeal itself has been known to deal with a case 
somewhat summarily when it is only en route to the House of 
Lords. The judgment of Astbury, J., prepared with his 


usual care, was delivered last Tuesday. 
© —The Law Journgl, July 24, 1926, p..63. 


ae i 

Mr. Justice McCardie and Uncaught Criminals Jn a 
recent charge to the Grand Jury on Assizes, Sir Henry 
McCardie called attention to the great increase in the number 
of crimes the perpetrators of which go undetected by the police. 
is Lordship suggested as a large contributory cause of this 
we do not, gather that he considered it the only cause) the 
great change which has come over the duties of the police 
force in the last fifty years, and more especially since the war. 


When Sir Robert Peel replaced the old obsolete system of 
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elected city watchmen and of professional Getectives__known 
` as “ Bow Street Runners ”—by the modern organised and dis- 
ciplined police force, the duties of a constable were practically 
confined to the prevention of breaches of the peace and the 
arrest of felons engaged in serious crimes. Except when 
directed to execute the warrant of a Justice of the Peace or to 
serve on some defendant a summons issued at the instance of 
some private or official prosecutor, it was no part of his duty 
to assist in conserving the local government of the country. Nor 
was he expected to interfere with the ill-treatment of children 
or animals. He was proverbially warned to leave alone the 
quarrels of husbands or wives, and with several other offences 
he had nothing to do. Nuisances it was no part of his duty 
to abate or prevent. Drunks he had no power to arrest un- 
less they committed an assault or were otherwise - guilty of 
breaches of the peace. Motor-cars, and the multitudinous 
duties they impose on the protectors of the public safety, had 
not yet come into being out of Tartarus, or wherever else Vul- 
can may have instigated the designing of these contrivances 
which the unsophisticated native of Africa: and India still calls 
“devillmachines .’? Now all this is changed. The legislature has 
set about controlling the lives of its citizens by enacting: innu- 
merable statutes, and the local authorities are equally busy 
with bye-laws. The relations between the sexes are the subject 
of rigid interference which grows ever more drastic. Motor- 
cars, public-houses, and those who resort of them, matrimonial 
disputes, children, animals, nuisances; all these are now within 
the view of the policeman. A knowledge of law is expected 
of him, and he has to attend courses of instruction therein, and 
even to pass examinations. Tt is inevitable that he has less 
time to watch for and shadow the professional criminals who 
commit burglary or larceny, or to follow like a ‘sleuth-hound 
on the trail of the murderer. 


—The' Law Journal, July 24, 1926, page 65. 


Recovery of Betting Debts The recent decision of the 
Court of Appeal (Bankes, Atkin, and Sargant, L. JJ.) in 
Hyde v. Tyler (Times, 25th ult. ), would seem to indicate that 
the Courts of Common Law are now engaged in calling a halt 
to the tendency which commenced a generation ago of trying 
to find roundabout devices by which the winner of a bet can” 
sue the loser, notwithstanding the statutory bar to the recovery 
of such:debts. “At Common Law, as is well known, the 
King’s Bench: held that wagers were not indeed ‘irrecoverable 
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but could only bê recovered in actions provided the Court had 
no other business. Then the Legislature began to interfere. 
The Gaming Act, 1845, rendered void and irrecoverable all 
gaming and wagering debts ; and under two earlier statutes, 
the Gaming Act, 1710, and the Gaming Act, 1825, cheques 
given in payment of such wagers were deemed to be given for 
an illegal consideration. There has been other statute. law 
on the point, not relevant to our immediate purpose . But 
after the last important statute, the Gaming Act of. 1892, a 
reaction in the! Courts set in. | Ways-and means of. getting 
out of the legislative prohibition were devised by ingentous 
counsel and found unexpected support and sympathy from the 
Bench. Thus it was held in De Mottos v. Benjamin (1894, 
63 L. J.,Q. B 30) that the Act of 1892 does not deprive 
a principal, employing an agent to make bets “for him, of -bis 
right to recover from such agent any money in his:hands 
received:on aceount of such bets. 


—The Law Journal, July.24, 1926, page 65. 


The Rule in Hyams v. Stuart King .__Again in O’ Sullivan 
v. Thomas (1895, 64 L. J , Q. B. 398), * was held that 
a party to a bet could recover from a stake-holder money 
deposited with a shareholder by him before he had paid it 
over to the winner. Finally, in Goodson v. Grierson (1908, 
1K. B. 761), and in Hyams v. Stuart King (1908, 2 K. B. 
696), the Court of Appeal (Moulton, L. J. . dissenting), 
found what practically amounted to a way out of the:statutory 
prohibition altogether. It was there held that if a book- 
maker or other winner of a bet threatens to sue the loser, or 
to have him posted at Tattersall’s, or elsewhere, as a defaulter, 
and then forbears to sue in consideration of the loser promis- 
ing to pay the debt, or giving a cheque in payment, such for- 
bearance “to sue” is a “ new consideration ” supporting a new 
promise to pay, or the implied pronfse contained in a cheque, 
which is in no way tainted with the character of a betting tran- 
saction, and therefore can be sued upon in the Courts. Since 
1908 there has been a harvest of litigation in which the limits 
of this principle have had to be constantly considered. In 
Hyde v. Tyler, where a party to a bet had agreed to abide by 
the decision of Tattersall’s as to-the odds, the plaintiff sued on 
this as on an implied promise to pay It is difficult to distin- 
guish this case from Hyams v. Stuart King on any ground of 
substantial principle. But Mr. Justice Horridge held that 
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here there was no implied new pfomise to Bay and the Court 

of Appeal have upheld his decision. 


— The Law Journal, July 24, 1926, page 66. 


The Evidence of Handwriting Experts__tMr. Justice 
Swift, in a recent case, refused to pay any attention to the evi- 
dence of a handwriting expert on the ground that such evidence 
was worthless. This view is not at present supported by any 
authoritative decision, although, ever since the error of 
M. Guerin (afterwards handsomely acknowledged and re- 
trieved) in the famous Adolf Beck case, many Judges have 
warned juries not to attach too much importance to it. © A 
practical difficulty is found in ascertaining the qualifications 
which a witness must possess before he can be accepted as an 
“expert”. “There are only one or two persons who actually 
practise as experts. But Bank clerks, cashiers, shorthand 
writers, and others who have professional or commercial ex- 
perience in the deciphering of scripts, are, in fact, generally 
permitted to be called as expert witnesses at the Old Bailey. 
Forgery and libel cases, of course, are those in which this 
crime most frequently arises, but in murder cases the identifica- 
tion of an accused person’s handwriting is sometimes material. 
In the case, two years ago, of the Frenchman, Jacques Vacquier, 
who was accused of poisoning the landlord of a public-house, 
and who had purchased poison of a Bloomsbury chemist, the 
question seemed at one point likely to be material, but the 
accused in the event admitted the purchase.. In the Maybrick 
case a similar issue was not immaterial. Even if experts were 
excluded from the Courts in charges involving comparison of 
handwritings, juries would have to exercise their owr, opinion 
by an investigation of the scripts alleged to be identical, and 
experience shows that they are, in fact, assisted by having their 
attention drawn to similarities or dissimilarities, which are 
only discoverable by exgerts, although, once ee the jury 


can discern their presence. 
—The Law Journal, July 24, ek page 66. 
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è BOOK. REVIEWS. 

Tue Law or TRANSFER IN ‘BririsH INDIA, by 
Sir H.S. Gour. Fifth Edition. Published by Messrs. 
Butterworth & Co. Price Rs. 45. 

The publication of the 5th edition of Sir Hari Singh 
Gour’s Law of Transfer in British India has come none too 
soon. Since the commentaries on the Transfer of Property 
Act by the late Sir Horatio Shepherd and Mr. Brown became 
out of date, Dr. Gour’s work has held the foremost place 
among the commentaries of the Transfer of Property Act. 
The enactment itself not being a perfect piece of legislation 
on the subject as pointed out by Mr. Justice Mukherji of the 
Allahabad High Court in his work on the Law of Transfer, 
inasmuch as many portions of the enactment are not of much 
practical importance in this country and because also many 
questions of daily use have not at all been dealt with in the 
enactment, the author’s discussions though not strictly directed, 
to the terms of the Act are of great advantage in elucidating 
the subject as a whole. It has also to be regretfully noticed 
that on many points there are conflicting decisions in the 
various High Courts and in some cases between decisions in 
the same High Court. In this state of things in India even 
the decisions of the Privy Council have not tended to clear 
up matters and the pronouncements of the highest tribunal are 
not such as the High Courts can acquiesce in without demur. 
Here we would only refer to the latest decision of the Privy 
Council [Dayal Singh v. Indar Singh (1)] where it 
has been held that an agreement to sell immoveablė 
property requires registration under S. 55 (6) (b) of the 
Transfer of Property Act if an advance of over a hundred 
rupees is paid and recited in it. Unfortunately this decision 
has appeared after the publication of, the present work and we 
have not therefore the benefit of Sir Hari Singh Gour’s criti- 
cism on it. It is impossible to see. how a charge which is 
created merely by the operation of law or by an implied agree- 
ment.can be registered. Again, it was only the other day that 
the legislature had to step in to rectify the situation created 
by Shamu Pattar’s case (2) regarding the meaning of attesta- 
tion as used in the Act, ‘by enacting the Transfer of Property 

. Amendment Act (XXVII of 1926). In this state of autho- 
rities Sir Hari Singh Gour’s criticism of cases proceeding from 
his deep study and careful examination are bound to be of 
great value. Under the various sections of the Transfer of 
1. (1926) 2 L W 396 (P C). 2. (1912) I LR 35 M 607:23 ML J gai (P C). 
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Property Act, the learned author hms given nt only the provi- 
sions of the English Conveyancing Act, but also of the recent ` 
consolidating enactment in England, the Law of Transfer of 
Property Act, 1922. It is needless to add that in the present 
edition the case-law has been brought up-to-date and the’ text 
has been revised in appropriate places to suit the growing mass 
of case-law. 





Dicest oF Privy Council RULINGS (1913 to 1925), 
with Supplement and Notes to Vols. I and II, by P. Hari Rao. 
Law Printing House, Madras. Price Rs. 10. 

We have great pleasure in welcoming this publication 
which is intended as a companion volume to the late 
Mr. Sanjeeva Rao’s Digest of Privy Council Rulings which 
brought the cases up to the end of 1912. The present volumes 
bring the rulings up-to-date. The plan adopted by the work 
is so well-known that we need not say much about it The 
Digest gives not only the effect of the Privy Council decisions 
under the various heads but has also noticed how each one of 
the decisions has been dealt with later by the Privy Council 
itself and by the various High Courts. This treatment is 
very useful as it saves the task of going through an index of 
cases which sometimes turns out to be profitless. We have 
no doubt this work will enjoy the popularity of Mr. Sanjeeva 
Rao’s work to which it is a necessary complement. 





THE LAW RELATING TO PRIVATE COMPANIES IN INDIA, 
by Alexander Kinney. Second Edition, 1926. Published 
by Messrs. Thacker and Spink & Co., Calcutta. Price Rs. 8°. 

This book does not adopt the form of a commentary on 
the Indian Companies Act of which there are several in the 
field. This is an attempt to place before the Managing 
Agents, Secretaries, Directors and others interested in the con- 
duct of affairs of a company or its management a natural and 
a logical treatment of the law relating to private comp4nies in 
five chapters with an appendix. This treatment has its own 
usc even to a lawyer making his acquaintance with the Com- 
pany Law in getting a synthetic bird’s eye view of the subject 
with its bearings. The work is not encrusted with the entige 
mass of case-law on it; but only the more important decisions ° 
have been noticed. We have no doubt that this treatment 
will be found useful by the beginners in the Law of Companies 
and by the lay persons having to deal with Companies. 
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LAW REPORTS* 
VIII. ENGLISH REPORTS. 


The Reports since the accession of George III have a 
much more systematised and uniform character than those 
before that date. Of these, we have already dealt with 
Burrow’s Reports. The next in order of time is Douglas’ 
Reports (17781784). The last two volumes in this series 
© were published by Frere and Roscoe, Mr. Douglas having 
abandoned his original design. Durnford and East (1785- 
1800) began the practice of reporting cases term by term and 
hence their reports came to be known as Term Reports. Till 
then, Reports used to be published long after the decisions were 
pronounced__as we saw in the case of Lord Hardwicke__long 
after the Judge had ceased to preside over the Court, in some 
earlier instances, even long after the lifetime of the Judge and 
the Reporter. The Reports also are fuller. The Reporters 
are no longer content with saying—it was decreed_it was 
declared and so forth ; they give the judgments more or less 
in the language of the Judges with reasons. Altogether, the 
Reports exhibit greater care, accuracy and finish, including 
propriety of style. They are equally distinguished by the terse- 
ness and the accuracy with which the points decided are brought 
out in the headnote. The references to the cases cited seem 
to have been verified with the greatest®are. 

These two series cover the period of Lord 
Kenyon’s Chief Justiceship. We have already 
had occasion to refer to him when dealing with the 
life of Lord Mansfield. He was a great master of Common 
Law, though his Latin was, according to Lord Campbell, 
‘execrable; it seems he had a number of Latin 
maxims which he let of— mostly wrongly__so that Lord 





*The eighth of a series of lectures arranged by the University of Madfas 
delivered by Mr. B. Sitarama Rao, Vakil, High Court. 
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Lyndhurst is reported to have told him oncé to give up, his bad 

Latin, and stick to his good English Law. 

Lord Kenyon was succeeded by Lord Elen- 
borough who was Chief Justice . from 1802 to 
1817. His judgments sittingin bank are reported in 
East’s Term Reports and in Maule and Selwyn. Among his 
Puisnes were Abbot, subsequently Chief Justice, Holroyd, 
Bayley (well versed in pleadings) and Leblanc, all eminent 
Judges. When the last Judge died, the reporter notes “Ho 
nemo neque integrior eras in curtate neque sanctior ”? (5 Maule 
and Selwyn, page 1). Lord Ellenborough’s nisi prius judg- 
ments are reported by Campbell who claims credit for giving 
him reputation for correct decision by a judicious omission of 
all bad decisions. His dictum notwithstanding, 
Lord Ellenborough was a quick and accurate 
Judge. His manner was apparently rough. At any 
rate Lord Campbell says he was terribly afraid of him. He 
was against all reform of criminal law and opposed the 
measure introduced by Sir Samuel Romilly to substitute trans- 
portation for death sentence hitherto inflicted in the case of 
offences of stealing up to five shillings and the reason given by 
him was that if that one change was allowed, other changes 
might follow in tts wake which might be disastrous. 

Next come  Barnewall and  Alderson’s Reports 
which cover the period 1817-1822 when, Alderson 
became Judge Alderson, J., finally Baron Alderson. 
Then, a fresh series was started by Barnewall and Cresswell 
which continued till 1830 when Cresswell became Judge and 
his place was taken by Adolphus and we have the series Barne- 
wall and Adolphus. This series continued till 1834. In 
2 Barnewall & Alderson we get to Abbot, C. J., who was 
already puisne for some years. It is said of him by Lord 
Campbell, that though poor as an advocate, his powers expand- 
ed as he was elevated and he became one of the best Judges_— 
an opinion shared in by Pollock, C.B., in Pearce v. 
Brookes, where he says “ though not distinguished as an advo- 
cate nor at first eminent as a Judge (he) was one than whom 
few have adorned the Bench with clearer views or more accu» 
rate minds or have produced more beneficial results in the 
law.” (L.R. 2 Ex. 213, 317, 318). In 6 Barnewall & Cress- 
well we get to Lord Tenterden who succeeded Abbot as Chief 
Justice of the King’s Bench. . He was the son of a barber and 
ended life as Chief Justice. Denman became Chief Justice 
in 1832 on the death of Lord Tenterden. His puisnes were 
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Littledale, Pais Pabesen fnd Taunton. The first had be 
come Judge in 1824, and is characterised by Lord Campbell 
as the “most acute, learned and simple-minded of mankind” 
—a thorough lawyer but an infant in the ways of the world 
taking little interest in anything beyond the narrow 
range of his profession. He continued Judge till 1841. 
Parke, J. became Judge in 1828. Ing Barn. & Adolphus you 
will find his name for the first time. He became a Baron of 
Exchequer in 1834 and continued in that capacity till 1856 
when he was made a life-peer under the name'of Lord Wens- 
leydale. Hewas the first lifepeer to be created. He 
was a Judge of great ability whose only fault, it is said, was 
over-subtlety, leading at times to the sacrifice of substance to 
forms of pleading. His judgments in the Exchequer Court 
are reported in the many volumes of Meeson and Welsby. 
Patteson was Judge from 1830 to 1852 and was well 
thought of as a Judge. Taunton was a reporter of the Com- 
mon Pleas and became Judge in 1832. He was a learned 
lawyer but died early (1835). Till Lyndhurst, Parke and 
Alderson went to the Exchequer Court, it was a comparatively 
inefficient Court and work concentrated mainly in the 
King’s Bench and so, Denman had constantly to be fighting 
as he said “the gigantic monster called Arrear”. His manner 
to the bar was pleasant and formed a great contrast apparently 
to that of Lord Kenyon and Lord Ellenborough. Williams, J. 
died in 1846 and was succeeded by. Erle who was already a 
Judge of the Common Pleas, and continued as a Judge of the 
Queen’s Bench for 13 years when he became Chief Justice of 
the Common Pleas in which capacity he continued till 1866.He 
was one of the most eminent Judges that ever sat there, com- 
bining learning, diligence, patience and courage: Coleridge be- 
came Judge in 1835 and continued till 1858. His summing up 
to the jury, it is said, was always a pleasure to hear. He had a 
very good English style and was a clagsical scholar besides. 
Denman continued Chief Justice till 1850 when he resigned 
owing to ill-health and Lord Campbell took his place. The 
period of Lord Denman is covered by Barnewall and Adol- 
phus (1830-1834), Adolphus and Ellis (18302 834) and 
the first fourteen volumes of Queen’s Bench new series. 

e * Lord Campbell’s judgments are to be found 
in Adolphus and Ellis (N.S.), Vols. 15 to 18 and 
Ellis and Blackburn, Vols. 1 to 9. The Reports of Ellis and 
Blackburn are distinguished for the care and success with which 
extraneous matter is stripped off and the essence of the case is 


98 THE MADRAS LAW JOURNAL. [vOL. 
presented. Brevity is achieved Without oticurity. We find 
some of his judgments even in Ellis, Blackburn and Ellis 
(1858) and Ellis and Ellis (1858-1860). When he was 
appointed in 1850, he says, he read up all the Reports from 
1842 to 1849 to prevent any important reported decision 
being sprung upon him as a surprise. He went through a 
similar process as to Equity decisions when later on he became 
Lord Chancellor. As an advocate, he seems to have been 
somewhat unscrupulous, being in the habit of mis-stating a date 
or slurring over a fact when it suited his purpose to do so and 
the habit seems to have pursued him even in summing up to 
the jury whom he wanted to persuade by every means 
to take his view of the facts. As a Common Law 
Judge, he was everything that could be desired. His tenure 
of office as Lord Chancellor was much too short for him fo 
achieve any great reputation nor were his equipments such as 
to bring him that reputation. He himself had no hope of 
being quoted as a great Equity authority, his ambition being 
not to tarnish his Common Law reputation. i 

Lord Campbell was succeeded by Cockburn 
in 1858. He was Chief Justice of the Com- 
mon Pleas for some time, having been appointed 
to that office in 1856. Cockburn has a distinguished place in 
the roll of Chief Justices though he did not come up to the 
full level of expectations raised by his eminence as an advocate. 
Cockburn goes over the period we have set to ourselves for 
to-day, that is, 1866. He was the first Lord Chief Jus 
tice under the Judicature Act. He tried the famous 
Tichborne case. Tle was a conservative lawyer__he protest- 
ed against Judges being appointed to try Election Peti- 
tions__his ground being that Judges will be contamigated by 
contact with politics. Neither could he' reconcile himself to 
the Judicature Act. As Attorney-General he combated the 
opinion expressed by Bypugham that an Advocate in the dis- 
charge of his duty knew only his client with the famous phrase 
“ that the weapon of the Advocate was the sword of the 
soldier, not the dagger of the assassin”. No Judge was more 
dignified than Cockburn on the Bench. His contributions to 
the law of the country are not very substantial: Such as they 
were, he has the credit of having shaped the law of libel sin, 
regard to the press in Wason v. Walter, Campbell'v. Spottis- 
woodeé and Seymour v. Butterworth. In the Jamaica case, he 
laid down the limits of martial law and this was his greatest 
contribution to the cause of ‘personal liberty. For clearness 
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of expression anf closeness of reasoning, his judgment in the 
Franconia case in which he held with the majority, that the 
English Courts had no territorial jurisdiction outside the low 
water-mark on the sea is a good example of his style. His 
technical knowledge was somewhat defective but this defect 
was made up by Blackburn whom he had as a colleague almost 
from the very beginning. Blackburn was practically unknown 
at the time of his appointment but his judicial career showed 
what profound lawyer he was and in point of erudition there 
is hardly any Judge whose reputation stands higher than that 
of Blackburn. “It used tọ be said,” says Lord Campbell, 
“that there were four ways in which men could get on in the 
profession, (i) by huggery, (4) by writing a law-book, (iii) by 
appearing at the Quarter Sessions, and (iv) by a miracle.” By 
‘huggery was meant making friends with the attorneys and by 
giving dinners to them__of course, not forgetting their clerks 
who would be given suppers. As an instance of people be- 
coming famous by writing a law book and thus 
becoming Judges used to be given Alan 
Parke, J. who was the author of a book on Insurance. Per- 
haps Blackburn also was an instance in point as Lord Lindley 
was slightly later. Lord Campbell himself improved his 
fortunes considerably by marrying the daughter of Abinger. 
For a part of the same period we have another 
series, Dowling & Ryland (1821-1827), Manning & Ryland 
(1827-1830), Neville & Manning (183111836), Neville & 
Perry (18361838), Perry & Davison (1841-1843) and 
Davison and Merivale (1843-1844). There are other series 
for shorter periods still. Harrison & Wollaston (1835- 
1836), Willmore, Wollaston and Davison (1837), Willmore, 
Wollaston & Hodges (18381839). and Arnold & Hodges 
(1840-1841). All these Reports were confined exclusively 
to cases before the King’s Bench including decisions on Error 
before the Exchequer Chamber or the House of Lords arising 
therefrom. Before the time we are dealing with, it was quite 
in the ordinary course that the same Report dealt with all the 
Courts of Common Law. It is quite exceptional to find a 
Report dealing only with one Court. Even if it did largely 
deal with cases of one Court, say the King’s Bench, there would 
he some cases at, least, from the Common Pleas or the Exche- 
quer Court. During this period you find reporters confining 
themselves exclusively to one Court. We find further speciali- 
sation such as Bail Court, Nisi Prius and Crown 
Cases. What is meant by a Bail-Court or by Nisi Prius,. we 
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have already explained. The Bail? Court Riots begin with 
Chitty (1819-1820) though it does not confine itself exclu- 
sively to them. Some judgments of Lord Mansfield between 
1780 and 1787 also are to be found in this Report. Dowling 
(1830-1840), Dowling N. S. (1841-1842), Dowling & Lown- 
des (1843-1849), Lowndes, Maxwell & Pollock (1850-1851), 
Bail Court Cases (Lowndes and Maxwell alone) (1851- 
1854) are other Reports that report Bail Court Cases. 
Saunders & Coles Bail Court Reports deal with the 
period 1846 to 1848. 

For Crown cases you start with Russel & Ryan (1799- 
1823). Levins Crown Cases on the Northern Circuit 
(1822-1838) contain more amusing matter than any other law 
book. We have such amazing marginal notes as “ possession 
in Scotland is evidence of stealing in England.” Davison 
(sometimes cited as Davison & Pearce) deals with the period 
1844-1852, Dearsley from 1852 to 1856, Dearsley & Bell 
from 1856 to 1858, Bell from 1858 to 1860 and Leigh & Cave 
from 1861 to 1865. Cox’s Criminal Cases begin in 1843 
and go over the period we are dealing with. Temple & Mew’s 
Criminal Appeal Cases (1845-1851) are valuable Criminal 
Reports. 

Before the time of Lord Campbell, nisi prius decisions 
were not regularly reported though some decisions of Holt 
and Lee are found in Lord Raymond’s Reports and Strange 
and some decisions of Lord Kenyon in Peake & Espinasse. 
The peculiar circumstances of the time and the rapidity with 
which Lord Ellenborough decided cases brought in so much 
work and raised so many interesting points that it was found 
profitable to report the nisi prius decisions separately. The 
value of these nist prius decisions is thus stated by Carrington 
in his preface to his Reports. He says: “If a case has to be 
tried which is difficult in its nature or in the evidence to be 
given on it, the greatestfavour is to put a nisi prius report 
of a nearly similar case which will show him (counsel) what 
evidence to give, what objections to anticipate and so forth. ” 
He meets the charge that the decisions are those given in the 
hurry of nisi prius and as such valueless by saying that he has 
also noted wherever those decisions have been varied in bank 
or in error by reporting’ those judgments alse. , 
Points of evidence, onus probandi, etc, are 
generally be found decided only here; these hardly ever 
were decided in bank. Peake’s Cases have the reputation of 
being correct Reports. The same, however, cannot be said of 
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Espinasse (179381807). eIn 13 Q. B. Cases 844, Small v. 
Nairne, Lord Denman said: “I am tempted to remark for the 
benefit of the profession that Espinasse’s Reports, in days 
nearer their own time, when that want of accuracy was better 
known than it is now, were never quoted without doubt and 
hesitation and a special reason was often given as an apology 
for citing that particular case. Now, they are often cited as 
‘if counsel thought them of equal authority with Lord Coke’s 
Reports.” It used to be said jocularly of Espinasse that he 
heard half and reported the rest. Lord Campbell's Reports 
(1808-1816) stand on a different footing. " They are models 
of correctness and propriety of selection and have always been 
held in great repute. Lord Cranworth said of them in 
Williams v. Bailey, “ On all occasions, I have found in looking 
at the Reports of the late Lord Campbell of Lord Ellen- 
borough’s decisions that they really do in the fewest possible 
words often lay down the law even more distinctly and accu- 
rately than is to be found in more lengthened reports and what 
is so laid down has been subsequently recognised as giving the 
true view of the law as applied to the facts of the case.” But 
the very brevity has called forth some adverse comments also 
and so Maule, J. is found saying that a particular decision 
“is very shortly reported and we have frequently found, in refer- 
ring to the attorneys, whose names are mentioned by the 
reporter at the end of the cases (the practice was begun by 
Lord Campbell) that the real circumstances of the case explain 
the apparent anomaly of the decision.” Short statements 
are pleasing when a general idea only is desired but for a 
Judge or lawyer who wants to see how far a decision affords 
a precedent, brevity is far from being welcome and one would 
very much like to have not only the outline but also the filling 
in. Holt (1815-1817), Starkie (1815-1822), Gow (1818- 
1820), Dowling and Ryland (1822-1823), Ryan and Moody 
(1823-1826), Moody and Malkyn (182741830), Moody and 
Robinson (183141844), Carrington and Payne (1823-1841), 
Carrington and Marshman (1840-1842), Carrington and Kir 
wan( 1843-1850), Foster and Finlason( 185841865 ) with some 
gaps give us the nisi prius decisions of this period. Carrington 
and Payne also have not much of a reputation. Blackburn, for 
, instance, said of Carrington and of Espinasse “neither reporter 
“has such a character for intelligence and accuracy as to make it 
at all certain that the facts are correctly stated or that the 
opinion of the Judge was rightly understood.” 8 Best and 
Smith 401__Redhead v. Midland Company. 
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The Chief Justices of the €ommon ` Pleas 
during the period we are dealing’ with are 
Lord Kenyon, Dallas, Giffard, Best, Tindal, Cockburn 
and Erle. Kenyon became Chief Justice of the King’s Bencn 
early and has been noticed in connection with the King’s Bench 
Reports. So also Cockburn. Giffard became Master of 
the Rolls in 1825. His name is familiar to us for his dictum 
that on questions of Hindu Law, the British Court should de- 
cide as a Hindu Court of Justice would have done. Referring 
to Tindal, C. J., Lord Macnaughten says that there is no higher 
authority on the subject of agreements in restraint of 
trade than him. (1894) A.C. 553. We may notice ére 
two of the puisne Judges of the Common Pleas who are also 
well known. One is Willes who is familiar to us as the Judge 
who delivered judgment in the Tagore case and by the res 
pectful reference made to him by Pollock.‘ He was reputed 
to be the most learned Judge of his day, his only rivalin the 
claim being Blackburn. There was an impression that he 
would lead an argument in such a direction that he might care- 
fully throw out a reference to Bracton or the Mirror. He 
would oftentimes crush the argument of many an ardent coun- 
sel by saying that the point had been decided the other way in 
the 15th century as reported in the Year Books. He is 
said to have set up the practice of half-night reading with wet 
towels round the head to keep himself awake_a course sug- 
gested by Lord Hale. Early morning in his constitutional, he 
used to meet Smith, an equally learned man, the author of the 
leading cases of which he became with Keating, an Irish impor- 
tation like himself or Campbell before him, an Editor. Willes 
sat on the Law Procedure Commission and his recommenda- 
tions became law. He was a great special pleader. The 
rules of pleading of the time made the unfortunate client the 
sport of lawyers and Willes revelled in them. By substitut- 
ing the new system of the Common Law Procedure Acts 
his occupation was gone and as a compensation he was given a 
Judgeship in Common Pleas while yet 41 in 1855. Bramwell 
was his colleague in drafting the new rules of 
practice which governed the Courts of England till the Judi- 
cature Act was passed. His unrivalled reputation for learning, 
his freedom from prejudice and his logical force render his 
decisions in all branches of law respected and seldom question- 
ed. One of his decisions, Indermaury. Dames is the 
leading decision in tort on the doctrine of trap. His decision 
in Tagore v. Tagore__though not an unmixed good__is un 
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doubtedly a Åmarkable judgment. Byles, the 
author of Byles on Bills, is even asa Judge an authority on 
that branch of law. When at the Bar, he was tamed for 
his skill in the manceuvres which the rules of pleading per 
mitted. One judgment of his might well be referred to here 
Charlton v. Lings. The question was as to whether under 
the Representation of the People, Act, 1867, which conferred 
the franchise “on every man” women also were entitled to 
tomein. “No doubt,” he says, “the word ‘man’ in a scientific 
treatise on Zoology or fossil organic remains would include 
men and women and children as constituting the highest order 
of vertebrate animals. It is also used in an abstract and 
general sense in philosophical or religious  disquisi- 
tions. But in almost every other connection the word ‘man’ 
is used in contradistinction to woman. Women for centuries 
have always been considered legally incapable of voting for | 
members of Parliament as such so as of being themselves elect- 
ed to serve as members. In addition to all of which, we 
have the unanimous decision of Scotch Judges and I trust their 
. unanimous decision and our unanimous decision will for ever 
exercise and lay this ghost of a doubt which ought never to have 
arisen.” But the ghost has arisen and though laid again, it 
looked for a time that women had succeeded. Witness the 
recent attempt of women to sit in the House of Lords where 
they had the support of Lord Haldane and the Attorney- 
General__now Lord Hewart, C. J— though the point unargu- 
able in the contrary sense. Bosanquet and Puller (1796-1804) 
report the decisions of Lord Eldon and Lord Kenyon as Chief 
Justices of the Common Pleas. Bosanquet and Puller N. S. 
(1804-1807), Taunton (18071879), Broderip and Bingham 
‘(18191822 ) and the first vol.of Bingham report the judgment 
of Dallas, C. J. and Alan Parke, J. The eighth volume of Taunt 
ton has not got the same high reputation as the other volumes 
as the cases were not reported by Taunton himself but were 
compiled from his notes. (Per Parke, B. in Hadley v. Boxen- 
dale). 1 Bingham contains the decisions of Giffard, C. J. who 
became Master of the Rolls in 1825. The judgments of Best, 
C. J. are reported in Vols. 4 and 5 of Bingham. In 6 Bingham 
we come to Tindal, C. J. In 1835 the sergeants ceased to have 
ethe monopoly of the Court of Common Pleas and Bingham 
began his new cases which continued up to 1840. Manning 
and Granger continue the Reports up to 1844. The Com- 
mon Bench Reports (1845-1856), the new series (1856 
N 
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1865) and Harrison and Rutherford (1845-1866) bring us 
up to the Law Reports. Another series dealing with the 
Common Pleas cases are Marshall (181441816), Marshall 
and Moore (1817-1827), Moore and Payne (1828-1831), 
Moore and Scott (1831-1834), Scott’s New Reports (1840- 
1845), Hodges (1835-1837), Arnold (1838-1839) and 
Drinkwater (1840-1841). Scotts New Reports are satis- 
factory for consultation but there is too much of expansion 
and repetition. 





SUMMARY OF ENGLISH CASES. 


COMMISSIONERS OF INLAND REVENUE v. BRIGADIER- 
GENERAL D’Ewes COKE, (1926) 2 KB 246:95 LJ K B 694. 


Incomevax —Super-tax —Company —Shareholders __ 
Offer of new fully paid-up shares__Option to receive nominal 
valua Accumulated profits__Distribution of__Capital or in- 
come__Liability to tax. 


A limited company decided to distribute among its share- 
holders a sum of £90,000 standing to the credit of its reserve 
fund as representing undivided profits. Resolutions were 
passed creating 90,000 new fully paid-up £r shares, which 
were offered to the shareholders in proportion to their existing 
shares; an option was also given to the shareholders to accept 
the new shares or their money equivalent. One of the share- 
holders accepted some new shares and exercised the option to 
receive the money equivalent of the remainder of the shares 
allotted to him and the question arose of his liability to pay 
super-tax in respect of the whole allotment. Held, by Rowlatt, 
F., the shares or the money equivalent thereof represented in- 
come and not capital and supertax was payable in respect ther 


of. (1921) 2 A.C. 171 and (1926) A. C.395 distinguished. 


GopMan v. Times’ PUBLISHING Co. Lrp., (1926) 2 
K.B. 273:95 LJ KB 747. 


Libel__IJustification__Plea of Conspiracy to defraud 
Specific charge raised__Particulars referring to other fraudu- 
lent acts__Practice. 

In a libel action the plaintiff complained of a paragr@ph 
in a newspaper charging him with having fraudulently entered 
into a conspiracy to defraud the underwriters of a ship V. The 
defence was one of justification andin the particulars of 
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s 
justification, the d¥tendants teferred to matters relating to 
two other vessels in respect of which also the plaintif was 
alleged to have conspired to defraud the underwriters. An 
application was taken out to have those particulars relating to 
other vessels struck out as irrelevant. Held, the relevancy 
of those particulars could be gone into only at the trial of the 
case, and the particulars should not be ordered to be struck out 
at an interlocutory stage. 


The scope of particulars of justification in a libel action 
considered. 


BETTS v. CLARE AND HEyworTu, (1926) 2 K B 289: 
95 LJ K B 872. 

Income-tax—Company—Proffs— Mode of ascertaining 
—Threa years period not available for average Broken 
period__Income-tax Act, 1918, Sch. D, Cases I & II. 


A. firm began to do business for the first time on 1st March, 
1919, and made up its accounts up to 31st Dec. 1919, showing 
a total profit of £1,000. Thereafter the business was sold en 
bloc to a company consisting of the same persons as from Ist 
Jan. 1920 and the accounts of this company for the 3 months 
ending with 31st March, 1920 showed a profit of £12,150. 
For the purpose of assessing it to income-tax for the year 
ending sth April, 1920, the question arose whether it should 
be on the basis of the profits of the 10 months period ending 
with 31st December, 1919 or on the basis of the profits of 
13 months ending with 31st March, 1920. Held, by a 
majority of the Court of Appeal (Scrution, L. J. dissenting) 
as the three years’ period for calculating the average was im: 
possible in the case, the average should be taken to be twelve- 
thirteenths of the total profits made between March 1, 1919 
and March 31, 1920. Decision of Rowlaté, J. in (1925) 2 
K B 402 reversed. 


NEWMAN v. SLADE, (1926) 2 KB 328:95 LJ KB 894. 


Landlord and tenant W eekly tenancy__N otice to quit 
Period of —Calculation . 


In the case of a tenancy from week to week, unless a 
cogtrary intention appears, either party can determine it by a 
‘week’s notice. A notice given on the day of the week corre- 
sponding to that on which the tenancy commenced and expir- 
ing on the corresponding day of the following week is good. 
It need not be one of seven clear days. 


. 
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NOBLE v. Harrison, (1926) 2 K B 334; 95 LJ KB 813. 

Nuisance__Highway__Branch of tree overhanging —Fall 

of branch__Passing vehicle damaged—Liability of owner of 
tree. 

A branch of a tree growing on the land of the defendant 
overhung a highway at a height of thirty feet above the ground. 
It was found as a fact that owing to a latent defect which was 
not discoverable, by any reasonable inspection, the branch broke 
and fell down causing damage to the plaintiff’s vehicle as it 
passed along the highway. In an action for damages, held, 
: (1) the principle enunciated in Rylands v. Fhatcher would not 
apply and make the defendant liable, as the tree is not a dan- 
gerous thing which every owner grows at his risk and peril; 
and (2) nor was the branch a nuisance as tt was at such a 
height that it did not obstruct traffic on the highway and the 
defendant did not and could not have known of the actual 
danger. 


In re SCHINTZ : SCHINTZ v. WARR, (1926) 1 Ch. 710: 
95 L. J. Ch. 393. 

Practica Company established abroad__Service of notice 
out of jurisdiction Necessary or proper party__Clause in the 
Articles of Association for decision of disputes before a parti- 
cular tribunal__Breach of trust by co-trustees__Action for 
removal and damages_ Validity of resolution challenged_— 
Foreign Company if a proper ‘party. 

The Articles of Association of a Company established in 
France provided that all disputes relating to the affairs of the 
Company were to be decided by a particular French tribunal. 
The plaintiff, one of several trustees under a settlement com- 
prising a large number of shares in the French Company and 
also a beneficiary thereunder, sued her co-trustees for breach 
of trust, in that the latter voted without her consent in favour 
of a resolution of the French Company to capitalize part of 
the reserve fund, claiming removal of the co-trustees and 
damages against them. One of the reliefs claimed was a 
declaration that the said resolution was invalid and for that 
purpose the Company was impleaded as a defendant, and per 
mission was asked for to serve the writ out of the jurisdiction. 
Held, by the Court of Appeal reversing the orders of Ast. 
bury, J. and Lawnence, J. that the action being mainly based 
on breach of trust, the validity of the resolution was only a 
subsidiary issue ; and the Articles of Association having fixed 
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upon a French TSibunal as the forum conveniens, a decision of 
the English Courts on the validity of the resolution would not 
be final; the Company was neither a necessary nor a proper 
party to the action and leave to serve the writ out of jurisdic- 
tion should not be granted. 

Considerations before giving leave to serve a writ out of 
jurisdiction discussed. 

DUKE oF SUTHERLAND v. British Dominions LAND 
SETTLEMENT CORPORATION, LTD., (1926) 1 Ch. 746. 

Practice__Interrogatories_When to be granted. 

The administering of interrogatories is a step more often 
desirable than undesirable and to be encouraged rather than 
to be discouraged, because they not infrequently bring an action 
to an end at an earlier stage than otherwise would be the case. 
A party has a right to interrogate with a view of obtaining an 
admission from his opponent of everything which is material 
and relevant to the issue raised on the pleadings. Discovery 
is not limited to giving the plaintiff a knowledge of that which 
he does not already know but includes the getting an admission 
of anything which he has to prove on any issue which is raised 
between him and the defendant. The Court will exercise a. 
discretion in refusing to enforce it, where it is remote in its 
bearings upon the real point in issue and would be an oppressive 
inquisition. 

ALBISON v. Npwroyp MILL, LTD., 95 L.J.K.B.667. 

Workmen's compensation__A ccident .of ‘trivial nature _ 
Notice given some weeks later__Reasonable cause for delay 
“As soon as practicable’ Meaning of. 


A girl of fifteen working in a cotton factory was injured 
by a bobbin falling on her nose. There was some bleeding 
and the girl went to her immediate superior, who wiped it. 
Two days later, as there was swelling, poultice was applied by 
her mother and as the nose was sti getting worse, the girl 
went to a doctor seven weeks after the accident ; he found 
it septic and then gave her the necessary treatment. It was 
only then that she gave notice to her employers of the accident 
and later claimed compensation. Held, by the Court of 
Appeal (Pollock, M. R. dissenting) notice need be given only 

ewhen the workman realises he has suffered an injury entitling 

him: to compensation and under the circumstance of the case, 
the mere fact that notices were put up in the factory enjoining 
workmen to give notice of even the slightest accident does not 
disentitle the claimant to compensation. 
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GREENHILL v. FEDERAL INSURANCE "Co. gs L. J. 
K. B. 717. ` 

Marine insurance Goods shipped__Pre-carriage and 
damage Facts not disclosed Moateriahity of. 

In an action on a marine insurance policy when the defence is 
wrongful concealment of material facts, the defendants have 
to prove a wrongful concealment of a fact then known to the 
plaintiffs and material to be known to the defendants and 
material to the risk of the said policy. A person tendering 
cargo for insurance is under a duty to disclose to the under- 
writers the condition of the cargo, and if the insurance effected 
without disclosing the fact of a pre-carriage and damage 
caused by exposure to serve weather, the policy is vitiated. 
Boyd v. Dubois, 3 Camp. 133 dissented from. 

FIELD v. CURRICK, 95 L. J. K. B. 756: (1926) 2 K. 
B. 374- 

Landlord and tenant__Covenant to repair__exteng of — 
Buildings put later. 

If a lessor demises a house and there is an express cove- 
nant to repair, the lessee is bound by it. A general covenant 
. to repair includes not merely buildings existing when the de- 
mise is made but all those which may be erected during the 
term. If however the covenant to repair is only one to keep 
in repair the demised premises, it applies to those existing at 
the date of the lease only, unless the new buildings are made 
part of the old ores. 


Guest v. T. Gaston & Co., 95 L. J. K. B. 759. 

W orkmen’s compensation__Arising out of and in the 
course of employment__Attempting to board a tramcar while 
in movion__Act forbidden__Death by accident_W orkmen’s 
Compensation Act, 1923, S. 7. 

A person who had been employed to supervise the men 
ing of cotton at various warehouses in Liverpool was allowed 
to use the tramcars to go from one place to another: One 
day while attempting to board a tramcar in motion, in contra- 
vention of the tramway rules, on his way to the head office 
from a warehouse, the man fell down and was killed: Held, 
the mere fact of his attempting to get into a tram in motién, ° 
contrary to the.rules, does not mean that the accident'did not 
arise out of and in the course of employment. Scope of S. 7 
of the Workmen’s Compensation Act, 1923, referred to. 
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Hines v. TWSLEY, 95eL. J. K. B. 773- 

Workmen's compensation__Collision with dog—Injury— 
Compensation awarded against employer__Right to claim in- 
demnity against owner. 

A waitress while coming downstairs in the course of her 
employment collided with a dog and fell down breaking her 
leg. She applied for compensation as against her employer, 
whereupon the latter joined the owner of the dog as a third 
party and claimed an indemnity against him. Held, in the 
absence of anything to show that the dog was vicious, and not 
well-behaved, the owner is not liable. 


UNITED STATES SHIPPING BOARD v. FRANK Gak. & 
Co.,95 L. J. K. B. 776: (1926) A. C. 545. 

Shipping__Charterparty__Construction__Cargo to be 
loaded on notice of readiness to load__Turn to load— Delay 
in__Demurrage__Claitm for. 

The terms of a charterparty provided for loading cargo 
“ subject to port regulations in regular turn as customary.... 
brace mata commencing when written notice is given of steamer 
being ready to load.” There being only one berth, steamers 
were berthed in the order of arrival and had to await their 
turn. The steamer arrived at port on 30th July, 1920, and 
the next day the master gave the written notice of readiness to 
load, but her turn to the berth came only on 26th August, 
1920. In an action for demurrage for the period of deten- 
tion, held by a majority of the House of Lords (Lord Sumner 
and Viscount Haldane dissenting) the obligation to load came 
into force only when the ship’s turn to load arrived and hence 
no demurrage was payable. 


REED v. SEYMOUR, 95 L. J. K. B. 796. 

Income-tax__Benefit match for professional cricketeer 
If assessable__Gate money Nature of. 

The gate moneys received during a benefit match held by 
the Kent County Club for the benefit of a professional cricketeer 
were under the rules retained by the Committee and invested 
for his benefit. On retiring from the profession the money 
used to be utilised in purchasing a farm for him. - Ona ques- 
tion arising whether the same was assessable to income tax, 

ehéid, by a majority of the Court of Appeal (Sargant, L. J. 
dissenting) the gate money was received in respect of employ- 
ment and as it represented profits of office, it was taxable. 
Decision of Rowlaft, J. in (1926) 1 K. B. 588 reversed. 


d 
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Tuomas v. Topp, 95 L. J.K. B. 8&8. 

Company__Redesver_V oluntary liquidation Efect of. 
Receiver personally liable on subsequent contracts. : 

After a company went into voluntary liquidation, a Receiv- 
er who had been previously appointed by a debenture-holder 
entered into a contract to continue the services of some musi- 
cians as before. Held, he could no longer bind the company, 
but was personally liable on the contract. 





JOTTINGS AND CUTTINGS. 

The Late Sir John Edge__The death of Sir John Edge 
at the advanced age of eighty-five has followed rapidly upon 
his resignation of his seat on the Judicial Committee last May. 
Sir John had been a member of the final Court of Appeal for 
the Empire for nearly eighteen years, having been appointed 
in 1909, when already sixty-eight years of age. It is an open 
secret that for a decade or more after his appointment most 
judgments of Indian Appeals were either drafted by him or 
submitted to him for revision ; the somewhat over-elaborate 
reference to authorities which mark these judgments is gene- 
rally understood to have been a token of the remarkable con- 
scientiousness and meticulous care with which he attacked this 
important task. Sir John was a member first of the Irish and 
afterwards of the English Bar; but it was as Judge of the 
High Court of Allahabad in India, to which he was appointed 
in'1886, that he first attracted the attention of jurists. It 
soon became known that the Indian Bench had produced a 
really great Judge ; he earned in India a celebrity not unlike 
that of Mr. Justice McCardie in England ; and like all Indian 
and Colonial Judges of the first order, he soon became known 
in the spirit and the records of cases to practitioners at the 
Privy Council Bar. Sir John Edge was the most versatile 
of men; while a Judge, he actually served as Commanding 
Officer of the Allahabad Volunteer Rifles, and as Vice- 
Chancellor of Allahabad University. On his return to Eng- 
land, he enjoyed the remarkable honour, unique, we believe, 
in the case of ex-Judges who have not also been Indian Civil 
Servants, of being appointed one of the Council of India, upon 
which he served until his appointment to the Judicial Com 
mittee. While his love of exactitude and his tendency to be, 
critical made argument before him a somewhat strenuous task,” 
his ever-flowing courtesy and his unaffected kindness earned 
him universal esteem both in India and in England. 

—The Law Journal, August 14, 1926; p. 116. 


a 


$ 


4 


LL] THE MADRAS LAW JOURNAL. Irt 
Baldness and egal Wus. — The British Association, in 

its Anthropological Section, discussed kearnedly last week a 
scientific problem of some practical interest to the average 
legal practitioner who has to wear a wig in Court. That 
problem was the cause of baldness, said to be on the increase. 
Professor Fleure explained it as due to increased brainenergy, 
on the ground that hair-growth absorbs a great deal of organic 
power which, in the bald man, is utilised physiologically for the 
development of brain-cells. But we find it difficult to reconcile 
that theory with the fact that Common Law barristers are 
usually balder than their Chancery brethren, and that both 
have luxuriant hair than conveyancers__a fact of which any 
observant person can easily satisfy himself. Our own view 
is rather the commonplace one that the wearing of the wig by 
the Court practitioner is deleterious to the growth of hair ; 
this accounts for the comparative immunity of the conveyancer 
from baldness. 4 propos of wigs, perhaps some readers of 
Walter Scott will recall how, in “The Antiquary,” an old 
barber explains the revolutionary tendencies of his age by the 
obsolescence of the practice of wearing wigs - 
amongst gentlemen. “There are nae mair, than 
twa Lairds in the parish who wear wigs,’ he 
says ; “hoo, then, can ye expect the common folks to respect 
che gentry?” f 
—Tha Law Journal, August 14, 1926, p. 117. 

The Judicial Committee. The appointment of Lord 
Sinha to be a member of the Judicial Committee of the Privy 
Council under S. 1 of the Judicial Committee Act of 1833 is 
a well-earned mark of recognition of a long period of able 
and devoted service to the Empire. The section in question, 
after providing that Privy*Councillors, being the holders or 
past-holders of certain judicial appointments in Great Britain, 
shall form a committee to be styled the Judicial Committee 
of the Privy Council, enacts that “any two other persons being 
Privy Councillors”? may from time to time be appointed to 
be members of the Committee. Lord Sinha has been appoint- 
ed under this provision, and the fact that the other of the two 
appointments is held by Lord Oxford and Asquith adds to 
the honour thereby conferred upon him. The position is 
prety honorary. Sir John Wallis, who was recently appoint- 
ed to the same Committee under S. 2 (1) of the Appellate 
Jurisdiction Act of 1908__also an honorary appointment__has 
been transferred to fill the vacancy caused by the resignation 
of the late Sir John Edge. Sir John held one of the appoint- 
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ments created by S. 30 of the Judicial Confimittee Act of 
1833, by virtue of which a sum of £400 a year is payable to 
two retired Indian Judges appointed to the Committee, who 
shall attend its meetings, “as an indemnity for the expense which 
they may thereby incur”. As our readers will remember, the 
Judicial Committee Bill now before Parliament proposes to 
repeal S. 30 of the Act of 1833--without prejudice to the 
rights of persons entitled under it at the passing of the Bill _ 
and to create two new posts, each carrying a salary of £2,000 
a year, with the possibility of an addition not exceeding an- 
other £2,000 a year out of the revenues of India. 

—The Law Journal, August 28, 1926, p. 143. 

The Adoption of Children__After many years of effort, 
a Bill to legalise, in proper cases, the adoption of children, has 
become law, and will come into operation at the beginning of 
next year. The Bill was drafted by the Committee appointed 
by the Home Secretary in 1924, and presided over by Mr. Jus- 
tice Tomlin. That Committee’s reports were fully dealt with 
in our columns when they were presented, and it is unnecessary 
for us to do more at the moment than to express the satisfaction 
which will be felt by all those who have ever been called on 
to advise persons desiring to adopt a child, that the unsatis- 
factory and anomalous state of the law on the subject is about 
to be brought to an end. A little more than a year ago the 
terms of reference of Mr. Justice Tomlin’s Committee were 
extended to include an enquiry into the working of the provi- 
sions of the Children Act, 1908, as to protection of infant life 
and visitation of voluntary homes. The report of the Com- 
mittee on this branch of the subject has now been published 
(Cmd. 2711). This report is divided into two parts, the first 
dealing with the protection of infant life, with which Part I 
of the Children Act is concerned, and the second dealing with 
the inspection of voluntary homes, the subject of S. 25 of the 
same Act. As to the protection of infant life, the Committee 
point out that Part, I a the Act was intended to be in the 
nature of a police measure directed to the abolition of ‘* baby 
farming, ” and they are satisfied that it has proved efficient in 
this respect, and that as the mischief aimed at has diminished, 
the value of the legislation as a welfare measure has come 
more and more into prominence. They recommend a numker 
of amendments, chiefly of detail, but they are satisfied that” 
there is no need for any marked change in the substance of the 
law. The chief recommendation in this part of their enquiry 
is that Poor Law Guardians should cease to be the local autho- 
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rity for the m of Part Lof the Act. With regard to the 
second branch of the subject, the inspection of voluntary 
homes, the Committee report that the provisions of S. 25 of 
the Act of 1908 are inadequate, and they recommend that that 
section be replaced by another, outlined in the report, provid- 
ing for the furnishing of particulars of voluntary homes as 
they are founded, giving a comprehensive definition to the 
word “home,” providing for the visitation and inspection of 
homes, and giving power, in proper cases, to order the removal 
of children from homes in which their safety or welfare is 
endangered. 
—The Law Journal, August 28, 1926, p. 144. 
Justice in Italy__Whatever views one may hold as to the 
Fascist system of government, there will be few, if any, British 
lawyers who will approve of the decision of the Fascist 
Directorate, reported in the Times of Aug. 23, that lawyers 11 
Italy, holding the Fascist ticket, will in future be forbidden to 
take up the defence of clients who are “‘anti-Fascist,” or who 
are in conflict with the principles of the Fascist Party, in all 
cases of a political character. No special ban is made, it is 
stated, for ordinary cases, but in cases of an ‘anti-social 
character” or of “grave immorality,” in which anti-Fascists 
are involved, the  SecretaryGeneral of the Fascist 
Party will use his “discretional judgment” in calling the atten- 
tion of Fascist lawyers to the political views of their clients. 
Taken in conjunction with the Decree regulating the position 
of the Bar in Italy, a brief account of which recently appeared 
in our pages__61 L J p. 526__it appears to be doubtful whe- 
ther an anti-Fascist accused of an “antisocial” or “grossly 
immoral” offence will be able to obtain adequate representation 
at his trial. We are glad to know that there is no tendency 
in this country on the part either of the public or of lawyers to 
consider, in the selection of advisers or in the acceptance of 
instructions, the political views of either party. Only last 
week we observed that a miners’ leader charged with an offence 
against the Emergency Regulations was defended by an emi- 
nent King’s Counsel, lately a well-known Conservative Mem- 
ber of Parliament. Such a fact speaks volumes for the con- 
fidence which all classes of the community have in the freedom 
e “of the members of our legal profession from political predelic- 
tions when engaged in the practice of their profession. 
—The Law Journal, September 4, 1926, p. 156. 
Anonymous Witnesses and their Historical Origin._In 
the Bayswater murder case the police have been greatly ham- 
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pered in their inquiries by the reffisal to corte forward of the 
person (presumed to be a woman) who sent to the police an 
anonymous letter giving information about the crime. Assum- 
ing that the letter is not a hoax, or a/malicious attempt to fix 
the crime on an innocent person, or an attempt of the criminal 
to mislead Scotland Yard, the natural question arises, why has 
the writer preserved his or her incognito? Fear of 
revenge by a gang of criminals is a possible explanation; but 
we fancy there is also another, namely, the dislike of being 
taken to a police-station and there severely cross-examined for 
hours, which is too often the fate of persons whose informa- 
tion the police desire. Such persons seem never to be exa- 
mined in their homes, but nearly always are taken to the police- 
station. This is done, we understand, because the police 
believe the awesome character of the place has a good “moral 
effect” on recalcitrant witnesses who attempt concealment. 
But this plan defeats its own purpose, since it renders the 
average timid but respectable citizen very reluctant to come 
forward at such an unpleasant cost to his nerves and his per- 
sonal dignity. Until 1875, however, when the practice of 
committing witnesses to prison between the police proceedings 
and the trial, unless they could find two householders to go 
bail for their appearance at the trial, was abandoned in 
favour of the modern practice of binding over witnesses on 
their own recognizances to attend the indictment, witnesses for 
the Crown frequently suffered a very real hardship. Many 
of them, who could not find bail, were regularly detained in 
prison until the trial. Absurd as this now seems, it was only 
abolished in 1875 as the result of the personal intervention of 
Disraeli at the request of his Whip, Sir William Fraser, who 
tells the whole story of his successful efforts to secure this re- 
form in one of the most fascinating episodes related in his 
“Disraeli and His Day”. 
—The Lam Journal, September 4, 1926, p. 156. 
Sergeant Ballantine's Story of Ben Ahmed. Apropos of 
the hardships of Crown witnesses in the days before 1875, 
Sergeant Ballantine tells in his “Experiences” with all his own 
inimitable humour the true story of a case which he himself 
came across. There lived in Clerkenwell an itinerant ice-cream 
vendor, a Turk named Ben Ahmed. Some miscreants $ete 
out to avenge on him the persecution of Christians in Turkey 
by assaulting him, and robbing him of all his till money in the 
open street. They were seen, chased, and captured by the 
police; and in due course a policemagistrate committed them 
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for trial at Guanes Sessiorfs. They were released on bail 
and at once absconded. The prosecutor was bound over, 
too, to give evidence at the trial. But he had no friends 
whom the police would accept as bail; therefore he was com- 
mitted to prison pending the trial. The trial, when its time 
arrived, was adjourned till the next sessions because the defend 
ants did not surrender to their bail. | Adjournment followed 
adjournment for a number of years; meanwhile, poor Ben 
Ahmed remained in jail. At last the Crown got tired of the 
affair and entered a nolle prosequi; otherwise Ben Ahmed must 
have remained in jail for the rest of his natural life. Released 
at last, he came back to Clerkenwell a pauper; a rival had 
seized his pitch and his poor savings had disappeared on the 
purchase of prison comforts, such as tobacco and coffee. Un- 
able to earn a living, he was run in for vagrancy, and ultimate 
ly deported to Constantinople. There, Sergeant Ballantine 
ironically suggests, he doubtless became an ardent member 
‘of the Progressive party who sought to introduce into Turkey 
the enlightened criminal jurisprudence of the Western world. 
—The Law Journal, September, 4, 1926, p. 156. 

The Disctplinary Powers of the Law Society.__In our last 
issue we printed a letter from a correspondent calling atten- 
tion to the recent case in which the suspension, by the Statutory 
Committee of the Law Society, of a solicitor who had been 
convicted of an assault, was confirmed by the Court of Appeal. 
Our correspondent commenced by raising a technical point as 
to the effect of S. 45 of the Offences against the Person Act, 
1861, but the major part of his letter is devoted to the con- 
tention that the disciplinary powers with regard to solicitors 
ought only to be exercised in cases of technical professional 
misconduct. With regard to the first point, his suggestion is 
that the section in question, which provides that where a per- 
son, against whom a complaint in respect of an assault Has 
been preferred “by or on behalf of the party aggrieved, ” 
shall, after having been convicted, have paid the fine imposed, 
or suffered the imprisonment awarded, he shall be released 
from “all further or other proceedings, civil or criminal, from 
the same cause ”. There is nothing in any of the reports of 
the case in question to which we have had access to indicate 
whether or not this section was brought to the attention either 
of the Committee or of the Court, but whether this was done 
or no, we cannot think that it would have made any difference 
to the result, for it seems to be plain that the section refers to 
further proceedings on the part of the “ person aggrieved ”. 
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It is quite obvious that there might be cases in which assaults 
by professional men would constitute very grave “ professional 
misconduct, ° and it can hardly be seriously suggested that the 
section in question was intended to do more than to relieve 
a defendant in an assault case from being sued civilly, or fur- 
ther prosecuted criminally, by the victim of the assault. 
— The Law Journal, September 18, 1926, p. 181. 
“Professional Misconduct’’.__As to the second part of 
the letter in question, it is surprising to find a gentleman who 
states that he has been in practice for over half a century 
suggesting that “it has been generally understood that only 
cases of professional misconduct are considered by the Law 
Society”. The law on this point has been settled ever since 
the case of Re Weare, 1893, 2 Q. B. 439, was decided by a 
iull Court of Appeal, consisting of Lord Esher, M. R., Lind- 
ley and Lopes, L. JJ. It was there perfectly clearly and 
definitely laid down that a solicitor may be struck off the rolls, 
or otherwise punished, for an offence which has no relation to 
his character as a solicitor. Indeed, as appears from Lord 
Esher’s judgment, the point had been decided.so long ago as 
1778, when Lord Mansfield, in Re ‘Brownsall, 2 Cowp. 829; 
said that the fact that an attorney had been convicted of, and 
punished for, an offence not connected with his profcssional 
character, was liable to be struck off the roll in respect of that 
conduct. So far as the merits of the case which gave rise to 
our correspondent’s letter are concerned, we are quite satisfied 
that the view of the profession as a whole is that the Statutory 
Committee took, to use the words of the Master of the Rolls, 
a right, and perhaps even a lenient, view of the appellant's 
conduct. So far as our correspondent suggests that solicitors 
are dissatisfied with the constitution of the Statutory Committee 
or with the way in which it performs its difficult and unplea- 
sant duty, we are confident that he is completely mistaken. 
— The Law Journal, September. 18, 1926, p. 182. 
Murderers wrongly sentenced._eformers of English 
Criminal Jurisprudence have received a valuable ally 
by the entrance into the lists on their behalf of Sir Edward 
Marshall Hall, K. C., who has recently denounced in the 
Courts and in the press the retertion in our law of matters 
which have disappeared from the law of murder in all Otlfer 
civilised countries. Sir Edward is the foremost advocate at 
the criminal bar of our generation, and has been concerned in 
a far greater number of criminal causes celebres than any other 
living practitioner. Moreover, he holds Conservative 
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opinions politicallygand has gever been accused or suspected 
of the standpoint which its opponents denounce as “Senti- 
mentalism” or “Humanitarianism.” His views are therefore 
entitled to the respectful consideration due to his absence of 
partisan bias in favour of the advanced point of view, and to 
his quite unique forensic experience. It was, perhaps, a red 
letter day in the history of criminal law reform when he contri- 
buted to the press a powerful indictment of recent practice 
under which, he said, murderers only technically guilty have 


been sent to the scaffold in opposition to all enlightened public 
opinion. 





—The Law Journal, September 18, 1926, p. 183. 


BOOK REVIEWS. 


“TRIAL OF KATHARINE NAIRN.” Edited by W. Rough- 
head. Notable British Trials Series. Messrs. Butterworth 
& Co., Ltd. Price Rs. 6-849. 


In the volume under review, we are taken more than a 
century and half back to the sixties of tha eighteenth century 
and this time to the High Court of Justiciary in Edinburgh. 
The trial was before a Bench of six Judges and 15 Jurors and 
lasted 43 consecutive hours. The interest to the layman 
and the ordinary reader is that the volume gives the details of 
yet another story of guilty love resulting in incest and shows 
how a young wife, not many months married, takes away the 
life of her husband by poison supplied by her paramour who is 
only her husband’s younger brother. Into the details of 
this story, it is not our purpose to travel, but we can confidently 
say it is one of absorbing interest and recommend it to our 
readers. 


The proceedings of the trial in Scotland afford very 
interesting reading to the lawyer. The language of Scottish 
law__not always very familiar to the "ears of the modern 
lawyer—and the long indictment which opens the proceedings, 
and which sets out the charge and the minute details of the 
evidence shortly to be let in, form a strange contrast to ‘the 
brief and concisa charges of our Courts to-day. There is 
no,opening of the prosecution case, and that accounts for the 
‘long indictment. Then comes the plea of “Not guilty” 
followed by a long address of the defence counsel on the case 
in general and legal objections in particular, and the inter- 
locutor of the Judges on the legal objections. It was tha 
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practice in those days that after a gury was dhce chosen, the 
Court could not be adjourned till the verdict was given and 
hence we see the strange spectacle of the trial lasting 43 conse- 
cutive hours. The guilty pair were found guilty of both 
charges_incest and murder, and then followed a strange pro- 
cedure. A Plea in arrest of Judgment was raised and elabo- 
rate arguments setting forth objections to the mode and form 
of trial which one expects in modern days to be raised before 
a Court of Appeal__and they had to be adjudicated on before 
sentence could be pronounced. Katharine as a last resort 
claimed respite on the ground of pregnancy and the matter was 
remitted to five skilful midwives__not twelve matrons as in 
England. 

It is not necessary to say that the usual features of the 
Notable Trials Series are present_tthe historical narrat- 
ive of facts forming an Introduction and many interesting 
Appendices. Appendix II sheds much light on the prepara- 
tion of the Crown cases in those days, while Appendix IX gives 
the correspondence which passed between the Scotch Law 
Officers and the Secretary of State relating to this trial. We 
heartily recommend the volume to our readers. 





‘‘Mapras LOCAL AND MUNICIPAL ELECTION MANUAL” 
printed at the M.L.J. Press, Mylapore. 

We have heard more than one Judge of the Madras 
High Court complain, when hearing a Civil Revision Petition 
arising out of an Election Petition, of the absence of a handy 
publication containing all the rules framed by the Local Govern- 
ment under the various Municipal Acts. The volume under 
review contains all the provisions relating to elections under 
the Madras City Municipal Act, the Madras District Munici« 
palities Act and the Madras Local Boards Act, and all election 
rules framed thereunder, as revised up to 1st October, 1926. 
We are sure it supplies a ‘long-felt want and the neat getup 
and printing add to its value. The volume is priced at Rs. 2. 





“Mapras Municipal Execrion Rues” by Mr. 
E. S. Sunda, B. A., B.L., Vakil; Madura. 

l This neat little book is a companion to the author's “Law? e 

of Municipal Elections” published last year and brings up all 

the rules framed by the Local Government up to June, 1926. 

We are sure the two books together will be of great use to the 

public in general and the legal profession in particular . 
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LAW REPORTS*. 


IX. ENGLISH REPORTS. 


l Anstruther reports the judgments of Eyre, C. B., Forrest 

and Wightwick of Macdonald, C. B., Price of Thompson, 
Richards and Alexander who were successively Chief Barons. 
Reports of McCleland (1824), McCleland and Younge 
(1825), Younge and Jervis (1826-1830) and Crompton and 
Jervis contain decisions of Alexander, C. B. Anstruther’s re- 
ports have been pronounced to be very slight authority. It is 
surmised that it may be due to the feebleness of the Judges that 
presided over the Court at the time rather than to any deficien- 
cy in the reporter.Four of the Barons, Barons Graham, Hobart, 
Thomson and Wood used to be facetiously called four boxes, 
chatterbox, snuff-box, band-box and tinder-box. In fact, 
during this period, the Exchequer Court had very little reputa- 
tion and in consequence work had gravitated largely to the 
King’s Bench. It was only when Lord Lyndhurst went to the 
Exchequer Court and Bayley and Parke became Barons its re- 
putation rose. Lyndhurst succeeded Lord Eldon as Chan- 
cellor in 1827 and continued such till 1830. In 
1831 he became Chief Baron__a step down with no precedent. 
Though a man of great ability, he had no legal 
ambition and would not bestow any attention on legal studies. 
He relied on Bayley who came from King’s Bench and 
had a reputation for being a learned and laborious lawyer. 
The one important judgment to his credit while Chief Baron is 
Small v. Attwood. His judgments as Chief Baron begin 
with 2 Crompton and Jervis and continue through Crompton 

dMeeson (1832-1834), and Crompton, Meeson and Roscoe 
(1898) when he became Chancellor again and 








-The ninth of a series of lectures arranged by the University of Madras 
delivered by Mr. B. Sitarama Reo, Vakil, High Court. 
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his place was taken by Abinger, whose judefnents will be found 
reported in the remaining volumes of Crompton, Meeson and 
Roscoe and in the first eleven volumes of Meeson and Welsby. 
Pollock succeeded Abinger and continued Chief Baron right 
up to the period of the Law Reports. Both Abinger and 
Pollock were great lawyers but the most dominating personality 
during the period in the Exchequer Court was undoubtedly 
Parke, B. The further series dealing with the Exchequer 
Court are Exchequer Reports (1847-1856), Welsby, Hurls- 
ton and Gordon (1847-1856), Hurlston and Norman, and 
Hurlston and Coltman. The other distinguished Judges are 
Alderson, B., Rolfe, B., Martin, B., and finally Bramwell B, 
who became Lord Bramwell. Rolfe B. as Truro became 
Lord Chancellor. Martin, B. was the son-in-law of 
Pollock, C. B. and that circumstance helped him immensely 
while at the bar. Pollock was supposed to show his partiality 
in an obvious manner. Martin, B., though not a great law- 
yer, was a sound Judge. According to Lord Campbell, though 
he was not good at English composition his written judgments 
somehow read well. 


Baron Bramwell’s is a very familiar name to lawyers. Ele 
took the place of Baron Parke.He was a very successful lawyer. 
A successful lawyer does not always make a good Judge. For 
instance, Lord Abinger, unmatched as an advocate, made an 
indiferent Judge, so also Lord Lyndhurst. On the other hand, 
Blackburn on whose appointment in 1859 The Times asked 
—Who is Mr. Blackburn ?__made an excellent Judge. Baron 
Bramwell made a good Judge and an extremely good one at 
that. He was a great Common Law lawyer and made no 
secret of it or of his ignorance of equity and possibly of a cer- 
tain amount of contempt for it. Nevertheless, he was 
tully alive to the defects of Common Law and its procedure 
and he was one of those who was responsible for the Judica- 
ture Act. With a est and Coleridge he sat in the Judi- 
cature Commission. e became Lord Justice of Appeal in 
1876 and administered the new Acts fusing law and equity. 
It was, however, as a Judge of the first instance that Lord 
Bramwell’s gifts were at their best, because there the penetra- 
tion, the’logical directness, the high initial velocity of his intel- 
lect, his workmanlike knack of mastering facts, assaying 
and applying law appeared to the best advantage. As a 
Judge of the Appellate Court, he appeared to disadvantage 
when compared with Bowen or Selborne with their subtle and 
impressive attributes which make great Judges of Appeal. 
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But his admirable Xill in simplifying the questions at issue and 
clearing the ground were of the greatest assistance even in 
the Court of Appeal. ' It is said of him that as a Judge he 
was always learning. Capacity to adapt oneself to the 
changed circumstances is a rare capacity and Lord Bramwéll 
had it in full abundance and evinced it till the last day of his 
life. 

Tyrwhitt (1830-1835), Tyrwhitt and Granger 
(1836), Gale (1835-1836), Murphy and Hurls- 
ton (1836-1837), Horn and Hurlston (1838-1839), 
Price’s Notes (1830-1831), Hurlston and Walmsley (1840- 
1841) are some other reports that deal with the Exchequer 
decisions of a part of this period. The Exchequer Court 
had an equity jurisdiction till it was transferred to the Chan- 
cery in 1842. Wilson (1817), Daniell (1817-1819), 
Younge (1830-1832) and Younge and Collyer (1833-1841) 
deal with the judgments of the Court on that side, g 

Turning to Equity the judgments of Eldon are reported 
in the last eleven volumes of Vesey Junior in 
Cooper (1815), Merivale (1815-1817), Swanston (1818- 
1819), Wilson (1818-1819), Jacob and Walker (1819- 
1821), Jacob (1821-1822), Turner and Russel (1822-1824), 
and Russel (1826-1829). Sir William Grant was Master 
of the Rolls till 1818 when Plumer took his place. He was 
a great Equity Judge whose judgments by reason of their ex- 
cellent form are better reported in Vesey Junior than those 
of Lord Eldon. In 1826 Lord Lyndhurst became Master 
of the Rolls. ` His judgments as Master of the Rolls are 
reported in Russel. In 1827 he became Chancellor and his 
judgments as Chancellor are reported in Russel, Russel and 
Mylne and Phillips (1841-1849). The only judgment. of 
importance by him as Chancellor is said to be the judgment 
in Fairman v. Fairlie reported in Moore’s Indian Appeals. 
He relied on his Masters of the Rolls and Vice- 
Chancellors. He had a greater propensity to affirm than 
to reverse. In this, his successor Lord Cottenham, who was 
also for a small time Master of the Rolls before he became 
Lord Chancellor, was a great contrast, although he was quite 
inferior to the former both in grasp of intelligence and 
ig general acquirements. He did not even acknowledge that 
there was a presumption in favour of the decree appealed 
against. The wags used to say that with him every decrec 
was wrong till the contrary was clearly proved, odds being two 
to one against Shadwell, V. C. and three to one against 
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Knight Bruce, V. C. His succéssor on the first Chancellor- 
ship was Lord Brougham who held office from 1830 to 1834. 
Lord Brougham was not a great Master of Equity, his equip- 
ments in that direction being of the poorest. Lord Cottenham 
became Lord Chancellor again in 1835. In spite of the weak- 
ness above referred to, and his inferiority to Lord Lyndhurst, 
he was regarded a consummate Equity Judge and commanded 
more credit. Mylne and Craig (1836-1848), Craig 
and Phillips (1841), Phillips (1841-1849) and Hall and 
Twells contain judgments of Brougham, Lyndhurst and 
Cottenham. In Macnaughten and Gordon (1849-1851) 
Lord Truro’s’ judgments will be found. De Gex, Macnaugh- 
ten and Gordon report the judgments of Lord St. Leonards, 
of Lord Cranworth and of the Lords Justices in Appeal in 
Chancery who were appointed in 1854. The first Lords 
Justices in Appeal to be appointed were Knight Bruce and 
Turner. This Bench lasted for 21 years and during all that 
period had hardly a weak Judge. Turner and Knight Bruce 
are distinguished names in Chancery and are very familiar to 
Indian lawyers as responsible for some of the leading judg- 
ments reported in Moore’s Indian Appeals. Hanooman Pershad 
Pandey is a judgment of Knight Bruce, Soorajmoone Dassec 
of Turner. The beautiful English periods of these Judges 
has become a lost art in England. The subsequent Lords 
Justices were Rolt, Cairns, Selwyn, Wood, Giffard, the 
last ones being James and Mellish. In De Gex and Jones 
you get Lord Chelmsford’s judgments. He was Lord Chan- 
cellor for a short time. Though not very distinguished, he 
was not badly thought of. In 1859 Lord Campbell became 
Lord Chancellor and continued till his death in 1861. His 
judgments as Lord Chancellor will be found in De Gex, 
Fisher and Jones. In 1861 Lord Westbury became Lord 
Chancellor. As a Judge he was very distinguished 
though his nepotism was equally notorious and ultimately he 
fell on account of the conduct of his son. His judgments and 
those of Cranworth will be found in De Gex, Jones and 
Smith. Both these eminent lawyers’ judgments are also to 
be found in the Law Reports. As at Common Law, in 
Equity reporting also we see at this period considerable special- 
ising. The Court of the Master of Rolls and the Wice 
Chancellor’s Courts are separately reported. Tamlyn (1829- 
1830) reports Leach’s judgments as Master of Rolls, Keen 
(1836-1838) and the first volume of Beavan of Lord Lang- 
dale. Romilly’s judgments are to be found in the other 
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volumes of Beav¥n. A Vice-Chancellor was appointed for 
the first time in 1813. Maddock, Simons and Stuart 
(1815 and 1822) report judgments of Plumer and Leach, 
V. C., Simons of Shadwell and Hart. Simons New Series 
(1850-1852), Drewy (1852-1859) and Drewy and Smale 
(1860-1866) report Kindersley, V. C. Knight Bruce, V. C. 
is reported in Younge and Collyer ( 1841-1843) ,Collyer(1844- 
1845) and 1 to 4 De Gex and Smale (1846-1852). 5 De 
Gex and Smale reports Parker, V. C.’s judgments. Smale 
and Giffard (1852-1857) and Giffard (1857-1865) report 
judgments of Stuart, V. C. In 1841 two additional Vice- 
Chancellors were appointed to meet the additional work trans- 
ferred from Exchequer to Chancery. The first persons 
to be so appointed were Knight Bruce and Wigram. Wigram’s 
judgments are reported in Hare. Turner's judgments in 
Hare and Kay and the other reports Kay and Johnson (185 4- 
1858), Johnson (1859), Johnson and Hemming (1860-1862) 
and Hemming and Miller (1862-1865) report Sir William 
Page Wood’s judgments. Sir William Page Wood became sub- 
sequently Lord Chancellor as Hatherley. He was an altogethe. 
exemplary man. His punctuality was proverbial. Tradesmen 
set their watches, it is said, as the Vice-Chancellor passed. He 
mastered every detail in the argument and dealt with it and 
the working of his mind in full detail in his judgment. His 
judgments were in consequence very long and Lord Campbell, 
while affirming his judgment, ventured to suggest that he would 
have arrived at the conclusion more satisfactorily if he com- 
pressed his observations and further recommended written 
judgments in place of oral judgments. This called forth a 
protest from Lord Romilly, M. R., and Kindersley and Stuart, 
his brother ViceChancellors. He never delivered a written 
judgment but once. His rambling judgments tried the re- 
porters sorely. He was an efficient Judge but hardly left a 
mark on the legal literature of the day. He was much more 
satisfactory as Vice-Chancellor than as Chancellor and Lord 
Justice which he became before becoming Chancellor. Ina 
Chancellor, naturally higher qualities than mere care, patience 
or acuteness are expected. He was the delight of painstaking 
equity pleaders who had the satisfaction that every argument 
„Obtheirs was taken note of and dealt with in the judgment. The 
worst that can be said of him is that he burdened the books 
with many long and obscure judgments but he was always 
credited with purity of motive and conscientious industry. 
Another Vice-Chancellor who came in just at the end of this 
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period, si. e., in 1865, was Malina V. C. #Weakness in law 
is not an uncommon feature with Judges, but the peculiarity 
of Malins was that he revelled in it. He was a good man 
but made a bad Judge. So strong was his love of fair dealing 
and hatred of oppression that he did not look very closely to 
the means by which he came to decide in favour of those who 
aroused his sympathies. If he failed in finding out a way to 
bring about the result he desired, he would try to make the 
parties compromise ; if those efforts failed, he would dis- 
allow the successful party his costs or some time even make him 
pay the costs of the unsuccessful party. Costs being within his 
discretion he felt sure that no appeal lay, but even there he 
was mistaken and once the Appellate Court interfered. There 
were appeals from almost every decision of his and his deci- 
sions were generally reversed. Even if the decision was 
right his reasons were wrong. Jt was a time when suitors 
could choose their own Courts and all hard cases without law 
on their side found their way into his Courts where they ex- 
pected sympathy and success. 


Ecclesiastical Reports__The jurisdiction of the Ecclesias- 
tical Courts in civil causes extended ordinarily to causes of 
matrimony and divorce, testamentary causes and the incidents 
thereto such as the probate of wills and grants of administra- 
tion, controversies touching tithes, presentation to benefices, 
church rates, etc. Their criminal jurisdiction extended among 
other things to defamation. This jurisdiction was taken away 
in 1855. In 1857 their jurisdiction in testamentary matters 
was transferred to the Court of Probate and their matrimonial 
jurisdiction to the Divorce Court. The reports of the Eccle- 
siastica] Courts till that date are of importance on all ques 
tions touching wills, divorce, defamation, etc. The highest 
Court of Appeal in ecclesiastical matters till 1833 was the 
Court of Delegates so called because the Judges in it sat by 
virtue of the King’s Commission under the Great Seal. Ir 
was superseded in 1830 by the present system of appealing 
to the King in Council. The Primary Courts of importance 
dealing with these ‘subjects were the Consistory Courts, i. e. 
the Courts of the Bishops and Archbishops. The Judges 
of those Courts used to be called Chancellors. Of these 
Courts the Consistory Court of London came into specm! 
prominence. It was the only Court which used to entertain 
matrimonial and divorce suits from all parts of England. Prior 
to the reign of Henry VIII a party might cite the opposite 
party wherever resident to appear in the Court of his own 
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diocese. In 1 An a stat@te prohibited such citation. But 
the Courts held that this did not prevent parties from proceed- 
ing in such Courts by consent. This view led to parties pro- 
ceeding to the London Consistory Court not only for the ad- 
vantage of having their cases tried before ar experienced 
Judge but also to enable them to have their cases conducted 
by London Proctors and members of the Doctors’ Common 
Bar. ‘Till 1867 it used to be thought that only members ot 
this bar could practise before those Courts. At any rate, 
knowledge of civil law and canon law was a necessary equip- 
ment for practice in those Courts and could be found only in 
the “ Doctors of the Common Bar”. These advocates had 
practice also in the Admiralty Courts which were presided 
over by one chosen from among them. The Ecclesiastical Re- 
ports start with Haggard’s Consistory Reports from 1789 
to 1821 and Phillimore’s Reports from 1809 to 1821. 
Phillimore was the father of Sir Robert Phillimore, the 
Admiralty Judge, later on Justice Phillimore. Addams re- 
ports from 1822 to 1826, Haggard from 1827 to 1833, Cur- 
teis from, 1834 to 1844 and Robertson from 1844 to 1851. 

Admiralty Reports date from 1776. Marriott, deals with 
cases from 1776 to 1779 and Robinson from 1799 to 1808, 
i e., the period of Lord Stowell who is the most famous of 
the Admiralty Judges. Other well-known names are Lushing- 
ton who sat in the Privy Council and delivered some of the 
judgments in the Moore’s Indian Appeals and Sir Robert 
Phillimore. Edwards reports {rom 1808 to 1810, Dodson 
from 1811 to 1822, Haggard from 1822 to 1827, Dr. Robin- 
son from 1831 to 1852, Swabey from 1858 to 1859, Lushing- 
ton from 1860 to 1863 and Browning and Lushington from 
1864 to 1865. 

There are certain reports which report both Ecclesiastical 
and Admiralty cases, like Notes of Cases inthe Eccle- 
siastical and Maritime Courts (1841 1850), Spinks (1853- 
1855) and Dean and Swabey (1855-1857). 

The decisions of Probate Court established in 1857 are 
reported in Swabey and Tristram(1858-1865)and Searle and 
Smith (1859-1860) ; the decisions under the various Bankruptcy 
Acts by the Courts created under them will be found reported 
„Dethe series, Rose (1810-1816), Buck (1816-1820), Glyn 
“and Jameson (1821-1828), Montagu and M' Arthur (1828- 
1829), Montagu (1830-1832), Montagu and Bligh (1832- 
1833), Deacon and Chitty (1832-1835), Montagu and 
Aryton (1833-1838), Deacon (1836-1839), Montagu and 
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= Chitty (1838-1840), Montagu, Deacon and De Gex (1840- 
1844), De Gex (1845-1850), Fonblanque (1849-1852), De 
Gex, Macnaghten and Gordon (1851-1855), Bankruptcy and 
Insolvency Reports (1853-1855), De Gex and Jones (1857- 
1859), De Gex, Fisher and Jones (1859-1861) and De Gex, 
Jones and Smith (1862-1865). The identity of the reporters 
of Insolvency and Chancery is accounted for by the appellate 
jurisdiction of the Chancellor and the Lords Justices under the 
Insolvency Acts. Another series is Cresswell (1827-1829) 
and Macrae and Hertslet (1847-1852). 


The reports that we have been hitherto dealing with are 
regarded as more or less authorised. The idea of authorised 
reports arose from the Licensing Act of 1662 which required 
for law books the leave of the Lord Chancellor and one of the 
Chiefs of Common Law. Even after the lapsing of the 
Licensing Act, the practice of taking certificate from one or 
more Judges continued. The smprimafur of course gave no 
guarantee as to the authenticity. But whatever the case with 
the earlier reports, the reports after George III's time seem 
to be, as we have had occasion to remark, carefully prepared. 
The fact that they were authorised gave them a monopoly 
which made for both prolixity and dilatoriness so that from 
1823 onwards a number of anonymous reports appeared 
some of which continue up-to-date. The first of the 
series, the Law Journal Reports, made its appearance in 1823 
and continues till to-day, the new series, as they are called, 
beginning from 1832. The Jurist began half-magazine and 
half-gazette in 1837 ; from 1841 it confined itself to reports 
and finally ceased to exist in 1866. In 1837 appeared Justice 
of the Peace reviewing magisterial decisions. In 1845 the 
Law Times appeared at first with reports and general matter 
mixed but from the commencement of the new series in 1859, 
in separate volumes. Weekly Reporter first appeared in 
1852 with a view of giving brief and speedy notes of current 
decisions and was finalfy incorporated with the Solicitors’ 
Journal and Reports in 1857. In 1884 commenced Times 
Law Reports which are published weekly during the sittings 
of Courts and give an account of the current legal business. 
It was thought that the publication of the Law Reports would 
put an end to these reports, but it has not had the effect cpn- 
templated for the obvious reason, firstly, that no journal could 
meet the needs of all classes of practitioners which thc increas- 
ing complexities of modern life tend to divide into compart- 
ments of specialised learning; secondly, consideration of space 
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would naturally iced to a cértain amount of holding over ot 
cases which gives to the competitor his opportunity. , 
Another set of reports to which reference should be made 
is the Railway and Canal Cases. These report decisions of the 
` Canal Commissioners or of Committees of Parliament ‘from 
whom an appeal lay to the Court of Common Pleas and later 
on to the Court of Appeal. When these cases were cited 
before the Court of Common Pleas in 7 Manning and Gran- 
ger 4, Chief Justice Tindal told counsel that so far as the 
reasoning went it might be proper to cite them but not as autho- 
rities. Those reports are Railway cases (1835-1855), 
Beavan and Walford’s Parliamentary Cases (1846), Neville 
and Macnamara (1855-1905). 


The next reports to which we shall refer are the Election 
Reports. Under the Parliamentary Election Act, 1868, the 
trial of Parliamentary elections is conducted before two 
Judges of the King’s Bench Division selected from rota ap- 
pointed annually. Before that, Judges were not employed 
for the purpose. These series begin from 1776 Fraser 
(1776-1777), Phillips (1782), Luders (1785-1790), Peck- 
well (1802-1806), Corbett and Daniell (1819), Cockburn and 
Rowe (1833), Perry and Knapp (1833), Knapp and Ombler 
(1834), Falconer and Fitz Herbert (1837), Baron and Austin 
(1842), Baron and Arnold (1843-1846), Power, Rodwell 
and Dew (1847-1856), Wolferstan and Dew (1856-1858), 
Wolferstan and Bristowe (1859-1865), O’Malley and Hard- 
castle, 1869 onwards. ; 


The only reports that remain to be dealt with are the 
reports of the House of Lords. Itis a remarkable feature 
in the history of English Law that the early authoritative 
source of the law is not the reports of the judgments of the 
House of Lords, admittedly the highest judicial autho- 
rity, but the reports of the lesseaugust tribunals, the 
Chancery and Common Law Courts. The reason is not far 
to seek. Till we come to recent times, the legal profession 
was but poorly represented in the House of Lords. So 
often, the Lord Chancellor was the only Law Lord. Some- 
times even he was not a lawyer. During the long period 
Lord Hardwicke was the Lord Chancellor, he was the only 
Law Lord. Later he had Lord Mansfield with him. In 
these circumstances, it is not surprising that the Court of 
Session in Scotland should have resented the reversal of a deci- 
sion of a full Court of fifteen Judges by Lord Eldon assisted 
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by one other Law Lord and shoult have gone so far as to say 
that the decision of the House of Lords will be obeyed but not 
followed. It is only when by the retirement at small intervals of 
Lord Chancellors a number of Law Lords became available, 
that the prestige of the House of Lords increased and it became 
a really effective body. The poverty of legal element in the 
House of Lords was occasionally sought to be made up by sunr 
moning the Judges to the bar of the House of Lords to give 
their opinion on the questions submitted. As this practice 
caused considerable dislocation of business, it could only be 
rarely resorted to. The reports of the House ot 
Lords commence with Brown (1702-1800) in cight volumes. 
This report was published in 1803. The period covered is 
a sufficient index to the importance attached to the House ot 
Lords’ decisions of the period. Dow (1812-1818) and Bligh 
(1819-1821) cover Lord Eldon’s time. Dow and Clark 
(1827-1832) contain judgments of Lords Eldon and 
Lyndhurst. In fact, with only Clark and Finnelly we get to 
reports often referred to as authority. Clark’s House of 
Lords Cases also have decided many questions of importance. 
During the period of the last-named reports you had many 
retired Chancellors available, Lord Lyndhurst, Lord Cotten- 
ham, Lord Cramworth, Lord St. Leonards, Lord Erskine, 
Lord Chelmsford and others so that the House 
of Lords could stand on its own legs. The other 
reports of this period are Maclean and Robinson (1839) and 
West (1839-1841). 

The reports of the Privy Council begin from 1809 — 
Acton from 1809 to 1911 and Knapp from 1829 to 1836. 
But the regular reports only begin from 1833 when the Judi- 
cial Committee was organised. Before that a special Com- 
mittee had to be appointed for each case and the cases heard 
also were not many. Moore (1836-1862), Moore’s N. 9, 
(1862-1873) and Moare’s Indian Appeals (1836-1868) 
make up the series. The lawyers that compose the Judicial 
Committee are practically the lawyers that decide cases in the 
House of Lords with a leaven of Judges that are not peers 
It is only recently that Colonial Judges have been added on 
but their number is too small to produce any impression upon 
the judgment of the tribunal except in cases where local knoW-e 
ledge might be considered essential. 
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SUMMARY OF ENGLISH CASES. 


VERGOTTIS v. WILLIAM Cory AND Son, LTD., (1926) 

2K. B. 344. 
Shipping__Charterparty__Obligations of shipper__Failure 

to have cargo ready__Breach of __Liability to pay damages. 

A shipper’s obligations with regard to the loading of the 
cargo are twofold: (1) an absolute obligation to provide 
the cargo at the port of loading, and (2) an obligation to 
do his part of the loading in the agreed time, i. ¢., the fixed 
lay days, or a reasonable time, as the case may be. ‘This 
does not mean he must always have the whole of the cargo 
at the port when the ship arrives. He must have made and 
carried out arrangements for the delivery of the cargo at the 
ship’s side in time to load her in accordance with the terms of 
the charterparty. But this obligation arises only after the 
vessel arrives in the dock. 


PUBLIC TRUSTEE v. ELDER, (1926) 1 Ch. 776. 

Partnership Suit for accounts__Parties to suit__Custo- 
dian of Enemy Property__Position of —Partnership Art, 1890, 
Ss. 31, 38. 

Three German subjects were in 1914 carrying on business 
in England in partnership with an Englishman, who was -the 
managing partner. During the period of the war, he collect- 
ed the assets with a view to dissolution. In 1924, the pro- 
perty of the German partners became vested in the Public 
Trustee, as custodian for enemy property and he sued the exe- 
cutor of the English partner for accounts. Held, by the 
Court of Appeal affirming the decision of Eve, J. in (1926) 
Ch. 266 that all the partners should co nomine be parties to 
the suit, and the German partners not having been impleaded 
the suit was not maintainable. 

Per Sargant, L. J. —An assignee of the share of a partner 
in a dissolved partnership cannot, when requiring an account 
as from the date of dissolution, substitute for the reciprocal 
persona! obligation of the assigning partner to account to the 
other partners a mere personal obligation of the assignee him- 
self to account, while still requiring the other partners to dis- 
charge as towards him their personal obligations. 

e In re Park Warp AND Company, LTD., (1926) 1 Ch. 
828. 

Company_Winding up__Debeniures issued pending pro- 
ceedings Validity of__Companies (Consolidation) Act, 1908, 
S. 205 (2). 
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After a petition had been put in for thé winding up of a 
Company, and prior to the order of winding up, a person 
advanced a sum of money to the Company for paying the 
wages to its staff and a debenture was created in his favour. 
The debenture-holder knew at that time of the petition for 
winding up. Held, the debenture was nevertheless valid. 
L. R. 3 Ch. 443 followed. 


In re WILKINSON : PAGE v. PUBLIC TRUSTEE, (1926) 
1 Ch. 842. 

Will__Construction__Legacy to niece until ske voluntarily 
ceased to reside in a house Marriage of legatee and change 
of matrimonial home__Effect of. 

The testatrix gave by her will a dwelling house to her 
niece and directed the trustees to pay to her the income arising 
from some funds to be paid to her “ during the term of her 
natural life or until she shall voluntarily cease to make the 
said dwelling house her permanent home” and in that event, 
the fund was to form part of the residuary estate. The 
niece married and pursuant to her husband’s wishes, she want- 
ed to change her matrimonial home. Held, on a construction 
of the will, the bequest was one for life and the clause relating 
to the dwelling house was not a condition subsequent but merely 
in the form of a limitation; the bequest was not invalid as be- 
ing uncertain or contrary to public policy ; and as the change 
of residence was only in pursuance of her marital duty, it could 
not be said to be “ voluntarily ceasing ” within the meaning of 
the clause in the will so as to deprive her of the interest under 
the will. 


R. E. JONES, Lro. v. WARING AND GILLOW, LTD., 
(1926) A. C. 670. 

Bill of change__Holder in due course__Payee of cheque, 
if one__Money paid under mistake of fada Fraud Suit for 
recovery of—Bills of "Exchange Act, 1882, 55. 2, 21, 29 
and 31. 

X fraudulently represented to the plaintifs that he was 
the agent of a Motor Company, which was being backed up 
financially by the defendants, and offered them the sole agency 
of the motor-car, and on that basis wanted from them an 
initial deposit of £5,000. A cheque was duly issued in the” 
name of the defendants, and sent to them. The defendants 
did not know of these representations, but accepted the cheque 
as paid on behalf of X, who owed them a large sum of money. 


LI.) THE MADRAS LAW JOURNAL. 131 
e 


The plaintiffs came to know Soon after that the whole affair 
was a sham, that no Motor Company existed as alleged by X 
and thereupon sued the defendants for return of the money, as 
paid under a mistake of fact. Held, by a majority of the 
House of Lords (Viscount Cave, L. C. and Lord Atkinson 
dissenting), reversing the decision of the Court of Appeal in 
(1925) 2 K. B. 612, the plaintiffs were entitled to recover 
the money. 

Per curiam __The original payee of a cheque is not a 
holder in due course within the meaning of the Bills of 
Exchange Act, 1882. 


LETANG v. Ottawa ELECTRIC RAILWAY COMPANY, 
(1926) A. C. 725. 

Torts__Negligence__Volenti non fit injuria__/ pplicabi- 
kiy of_Invitee_Dangerous premsses__Duty to. 

In the case of a person who has been invited to the pre- 
mises of the defendant on business and who sustains personal 
injuries owing to the dangerous condition of the premises, the 
maxim volenti non fit injuria will apply as a defence to an 
action for damages only if it is proved that the plaintiff freely 
and voluntarily, with full knowledge of the nature and extent 
of the risk he ran, impliedly agreed to incur it. 


BANK oF N. T. BUTTERFIELD AND Son, LTD. v. 
GOLINSKY, (1926) A. C. 733. 

Company—Shares in Bank__Equitable assignment__Title 
of holder__Priority. 

Where there has been a transfer in equity of the shares in 
a Bank, even although there has been no registration of the 
legal title, the equitable assignee is entitled to say that any 
advance to or purchase from his assignor does not cut down 
his title. Such equitable title cannot be defeated by a legal 
estate of which he had no notice. 


Fem oF R. M. K. R. M. v. FrrmM®FM.R.M.V.L., 
(1926) A. C. 761. 

. Principal and agent Money-lending firm with vilasam__ 
Judgment against agent with vilasam__If bars suit against firm 
—Res judicata. 

e A Nattukottai Chetty firm was carrying on money-lending 
business in Penang under the firm vilasam and it was being 
managed by an agent. All legal proceedings and transactions 
by or against the firm were done in the name of the firm via- 
sam to which the name of the agent would be appended. A cre- 
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ditor of the money-lending busirfess obtainéd judgment against 
the firm as described above, and subsequently sued the firm 
alone for the same debt. Held, such a suit was barred. The 
principle on which Kendall v. Hamilton, 4 A. C. 504 is based, 
explained. 


CHRISTIAN v. TAYLOR, (1926) A. C. 773. 

Will__Construction__Estate to widow for life_Remain- 
der io children__Gift over to survivors on death without issue 
—-Period of distribution. 

A person by his will gave the residue of his estate to his 
widow for life and specific lands for each of his children, which 
however were to take effect only after her death. There 
was finally a clause which recited that if. any of his children 
died without issue, his or her share should be divided among 
the survivors. Held, the reference to children dying without 
issue could mean only death prior to the period of distribution, 
i. e., the death of the widow. Case-law discussed. 


GORDON GRANT AND Co., Ltp. v. F. L. Boos, (1926) 
A. C. 781. 

Mortgage__Decree for sale__Mortgagee purchasing pro- 
perty with leave of Court Personal covenant_Right to sue 
for balance. 

Where after a decree for sale on a mortgage, the mort- 
gagee with the leave of Court purchases the property at the 
sale, he can afterwards sue on the personal covenant for any 
balance that may remain due. In such a suit the mortgagor 
cannot claim that his right to redeem had been revived and re- 
opened. Rights of parties set out. 


WRIGHT v. MORGAN, (1926) A. C. 788. 

Trusi— Trustee if can buy property belonging to__Option 
40 trustee to purchase given in will_Asstgnmeni of option 
Validity. ° 

A testator by his will provided that a certain property 
should be offered at a proper valuation to his son X, who was 
one of the trustees appointed under the will. X conveyed 
his rights under the will to Y, another son of the testator and 
also a trustee under the will. Y exercised the option and puy- 
chased the property under a proper valuation. Held, the 
purchase by Y was invalid, as there was a conflict between in- 
terest and duty and equity would not allow such a transaction 
to stand, 


e wan 
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In re GRIFFITHS: Jones v. JENKINS, 95 L. J. Ch: 429. 

Will__Consiruction_tIncome of fund to a person__Pro- 
vision against disposal_ Bankruptcy petition__Effect of. 

Under the terms of a will, the trustees were to pay the 
income of a fund to X, but he was not allowed “ to anticipate, 
charge, assign or otherwise dispose 0f” the same, and if it 
was so done, the fund was to be divided among other bene- 
ficiaries. | During the lifetime of the testator X was adjudged 
insolvent on his own petition. Held, it did not bring the 
defeasance clause into operation and the interest of X passed 
to his trustee in bankruptcy. 


Wixson v. Simpson, 95 L. J. K. B. 885. 

Income-tax__Iusurance premta__Deduction of__Policy on 
joint lives__Allowance of. proportionate share__Income-tax 
Act, 1918, S. 32 (1) (a). 

Where an insurance is effected in respect of the joint lives 
of two persons and each of them is to pay half the premium 
amount, no deduction will be allowed in respect of the half 
share of the premium paid. 





JOTTINGS AND CUTTINGS. |, 


Sir Henry Dickens, K. C._The celebration of their 
golden wedding by Sir Henry and Lady Dickens has recalled 
to public attention the close and intimate connection which 
always has existed between Law and Literature. Sir Henry is 
not only Common Sergeant of the City of London, and in that 
capacity a distinguished criminal judge ; but also one of the 
many able jury advocates who a generation ago, in the great 
days of Sir Edward Clarke and Sir Edward Carson, were only 
second to these great masters in the art of captivating by . 
moving eloquence “twelve good men and true”. He has 
also, however, what many will regard as the even greater dis- 
tinction of being the son of the most popular of all English 
novelists, Charles Dickens, himself at the beginning of his life 
a solicitor’s clerk, and the greatest master in fiction of the art 
qf portraying lawyers and legal scenes under the guise of 
Romance. The Common Sergeant, too, is named after an- 
other great novelist who was also a lawyer, Henry Fielding, 
for many years a London police-magistrate. There was once 
a Mendelssohn who used to complain that in his youth he 
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was known as the son of Mendelssohn the gfeat composer, and 
in his age as the father of Mendelssohn the great philosopher, 
but no one ever called him what he really was, Mendelssohn 
the lawyer and Burgomaster. Sir Henry, however, will be 
remembered both as Common Sergeant in his own right, and 
as the talented son of a famous father. 


—The Law Journal, October 2, 1926, p. 207. 


The Honour of the Professton__In his interesting paper 
on “The Honour of the Profession and Our Society as its 
Guardian, ’’ which was read at the Birmingham Meeting, 
Mr. R. Ralph Tredgold suggested that its honour might be 
safeguarded pecuniarily by the Law Society undertaking to in- 
demnify the public against loss incurred by the fraud of a 
member of the Society. This is a variation on the proposals 
which have been made with the like object in recent years. 
There was the attempt made by Mr. William Godden in a 
paper read at the Weymouth Meeting in 1900 to extend the 
system of keeping separate accounts for clients’ money and the 
solicitor’s own money. The plan, he said, had been in opera- 
tion in many leading businesses for many years, and the soli- 
citors who used it testified to the comfort and assurance it 
gave. Probably since then the practice has very much in- 
creased. Next, there came the attempt, to which Mr. Tred 
gold refers, to submit solicitors’ accounts to an annual audit. 
This was one of a series of recommendations made by the 
Solicitors’ Practice Committee in June, 1907, and considered 
by a general meeting in the following month. It was reject- 
ed on a poll by a very large majority__4,635 to 691, though 
other recommendations, including the keeping of separate 
accounts, were adopted. The weak point was, that no means 
were provided for making the practice obligatory. Mr. J.S. 
Beale referred to this omission in his Presidential address at 
the Birmingham Meeting in the following year, and suggested 
that a pledge to adopt x should be made a condition of mem- 
bership of the Law Society and the Provincial Societies, but 
no step in this direction has, so far as we are aware, ever been 
taken. 


—The Law Journal, October 2, 1926, p. 208. 


The Status of the Professson__In his paper on “Some 
Matters Affecting the Status of the Profession,” Dr. E. Leslie 
Burgin was on ground similar to that occupied by Mr. Tred- 
gold in the paper referred to above, though his observations 
were rather in the abstract than concrete, and perhaps tended 
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in some respects to be idealistic rather than practical. The 
reply to the question, “What is the daily object of the mem- 
bers of our profession?” would, according to the realist, be— 
costs. Dr. Burgin omits this homely detail, and suggests that 
it is the accurate determination of the law upon a given sub- 
ject; and, beyond this, the solicitor must remember that he is 
dealing with living exhibits and sentient beings. He is 
not to forget this when he writes a letter claiming payment of 
a debt. It may mean “the bringing of a great cloud over 
the inmates of the house,” and may even spell ruin. That is 
so, and the writing of the letter is a regrettable necessity, but 
it has to be done. We gather that Dr. Burgin will be satis- 
fied if the letter has more humanity in its terms than is often 
the case. We doubt if it would make much difference either 
to the debtor or to the status of the profession. A solicitor’s 
letter, however it is framed, is the mildest of the processes 
known to the law. Still, no doubt the status of the profession 
depends upon the conduct of its individual members, and it is 
because this has been realized, and the individual members as 
a whole have steadily advanced in education, ability and dis- 
interestedness, that the profession now holds so high a place 
in the Commonwealth. 

—The Law Journal, October 2, 1926, p. 208. 


The Writing of Judgments — The art of writing judgments 
is no mean one; and some remarks on the subject in the recent- 
ly-issued book by Mr. Henry W. Taft (“Law Reform”; New 
York. The Macmillan Co.) are very much to the point. 
True, Mr. Taft is referring in particular to judicial shortcom- 
ings in America; and, indeed, he declares:, In the decisions 
of English Judges the art of condensation is highly cultivated. 
“For quotable good things, for pregnant aphorisms, for 
touchstones of ready application, the opinions of English 
Judges are a mine of instruction and treasury of joy:” a gene- 
rous tribute enough. But that the art qf the written judgment 
has attained, this side the Atlantic, anything approaching per- 
fection, no one with a detailed knowledge of the Law Reports. 
would dare to affirm; and the “ideal Judge” whom Mr. Taft 
pictures in this connection is still below the horizon. “The 
ideal judge,” he says, "confines himself to a brief, clear-cut 
analysis and a logical conclusion. He has the power of 
hicid statement; a sense of literary style; sufficient industry to 
revise and then again revise; some facility in the art of con- 
densation; and he avoids lengthy and irrelevant dissertations 
without definite purpose, representing merely his individual 

R 
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views.” Mr. Taft, indeed, is wery shy of the dicta habit. 
“It is,” he says, “only the quaint artificers that may set at 
naught the sound rule that dicta are to be avoided.” He 
deprecates, too, “useless dissenting judgments”. His main 
argument against them is that they have not the force of prece- 
dents. “Inevitably, therefore, they are written without the 
responsibility that should actuate and restrain judicial action.” 
On the other hand, he agrees that a Judge who is “capable of 
profound analysis and luminous reasoning, and is gifted in 
the art of persuasive expression,” may, in a dissenting judg- 
ment, “promote discussion of a needed change, and thus per- 
form a valuable service, albeit under our system of precedents 
it is not a part of the judicial function.” 


— The Law Journal, October 9, 1926, p. 231. 


Mr. Taji and Judicial Humour_—_The outstanding fea- 
ture of Mr. Taft’s book is the brilliant introductory essay; 
and some incidental comments of his on the proneness of Eng- 
lish, no less than American, Judges to “ignore Bacon’ 8 admoni- 
tions that they should be more learned than wittie,” and that 

“an over-speaking Judge is no well-tuned cymbal, ” will be 
read with interest by lawyers this side of the Atlantic. The 
English Bar, says Mr. Taft, is “a small highly-organised body 
of men, generally of broad culture, professional and other- 
wise,” whose reputation and livelihood depend upon their 
compliance not only with the requirements of the law but also 
with the more subtle exactions of professional proprieties. 
“They are more directly responsible to the Court, and are, at 
least in theory, more subject to judicial restraint, than are 
the vastly greater number of American lawyers who may 
mto any Court without the patent of professional nobility which 
distinguishes the English barrister.” In spite, however, of 
a highly-trained bar, in.spite, too, of the fact that the Judges 
` themselves are selected from the bar; in spite of this, declares 
Mr. Taft, the highest*standards of judicial decorum are not 
always observed by the English Bench. “I have before me 
‘records in four recent trials.in England, selected at random, 

in which the Judges repeatedly indulged in quite gratuitous 
witticisms which evoked unchecked laughter. A little humour 
creating a general atmosphere, during a trial, aids the Jusige. 
counsel and jury in the investigation of truth;.and í it produces 
in witnesses a sel{-possession which aids them in testifying. 

But too frequent indulgence in plcasantries is hardly consonant 

with proper decorum, and especially since it is a very poor 
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judicial sally to which the gravest courtroom audience will 
not obligingly re-act.” < 
—The Law Journal, October 9, 1926, p. 231. 


Sir Thomas Rolls Warrington The opening of a new 
Legal Year is often marked, as is this one, by two features, 
one of gladness and one of sadness; the appointment or pro- 
motion of new figures in the judicial hierarchy and the retire- 
ment of old ones. There will be general regret at the resigna- 
tion of Sir Thomas Rolls Warrington, who has been a Judge 
for two and twenty years, a King’s Counsel for about forty, 
and a member of the Chancery Bar for fifty-one. A Rugby 
schoolboy and a scholar of Trinity College, Cambridge, Lord 
Justice Warrington was one of those members of the Bar who 
rise rapidly into practice and achieve an early success. It was 
his combination of two qualities not always found together 
which marked out Sir Thomas for rapid success: he united a 
strong, even a masterful, personality with a singularly sound 
and thorough comprehension of legal principles. As a first 
instance judge in Equity, he shared with Lord Cozens Hardy 
and Lord Swinfen Eady, afterwards both holders of the office 
of Master of the Rolls, the distinction of being a judge hardly 
ever reversed in the Court of Appeal, and, if reversed in a 
moment of temerity, almost certain to have his judgment res- 
tored in the House of Lords. His promotion to the Court 
of Appeal was a simple matter of course, and there for many 
years he has been the mainstay in matters of Equity of a Court 
in which Common Law Judges now predominate in the ratio 
of two to one. Two years ago the catastrophe of a broken 
thigh deprived the Court of his services for several months, 
but with unbroken courage he returned to work on his recovery. 
We may express the hope that in the well-deserved peerage 
which he receives, a well-known name will not be dropped. 


—-The Law Journal, October 16, 1926, p. 245. 


The New Chancery Judge._The selection of Mr, Albert 
Charles Clauson, K.C., for the vacant Chancery Judgeship 
had been pretty generally anticipated for some time, and i3 
warmly welcomed. . Mr. Clauson has long enjoyed great 
popularity among all who know him, whilst his abilities have 
always caused him to be regarded with the greatest respect. 
Age does not handicap him, since he is only fifty-six, a some- 
what youthful age for a Chancery Judge:: A double first at 
Oxford and a Tancred Scholar of Lincoln’s Inn, he was called 
to the Bar in 1891, took silk in 1910, and became a Bencher in 
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1914. It was in company laweand practite that he reached 
the pinnacle of success he now enjoys; there is no Chancery 
practitioner__except, perhaps, the veteran Mr. Upjohn 
whose professional income has reached his of recent years, un- 
less all rumours are false. But his great gifts of rapid and 
accurate grasp of principles, and lucid exposition of compli- 
cated facts, are not confined to company matters; he has shone 
in every sphere of Chancery practice. His gift for advising 
laymen in consultations led to his appointment as standing 
counsel to a large number of public and private bodies, of 
which Oxford University and the Royal College of Physicians 
are two. As a text-book writer, his edition of Buckley has 
maintained the standard of those edited by the author. 

~ The Law Journal, October 16, 1926, p. 246. 


The Late Sir John Strachey Bucknill__Members of the 
Bar who have experience of the Colonial Service learned with 
deep regret last week of Sir John Bucknill’s untimely death. 
Born in 1873, and called to the Bar at the Inner Temple in 
1896, he served as an Imperial Yeoman in the South African 
War, and thereafter elected for a career in the wide spaces of 
the Empire, although family influence might have won for so 
talented an advocate first-rate opportunities in England. He 
held minor judicial offices in the Transvaal, and afterwards in 
Cyprus and Hong-Kong. ‘Then; in 1914, he became Chief 
Justice of the Straits Settlements, where it was generally agreed 
at the Bar that he displayed a legal learning hitherto unknown 
amongst colonial Judges. In 1920 he was transferred to 
the Indian Office as a Judge of the High Court at Patna, and 
there, too, his reputation for learning and scholarship was of 
the highest order. It was generally understood that on his 
retirement, due in a féw years, the precedent in the case of 
Lord Hobhouse and Sir John Edge would be followed, and 
he would be added to the list of Privy Councillors for service 
on the Judicial Commytee. A naturalist, an archeologist. 
and a numismatologist, as well as a lawyer, he was one of the 
most versatile, as well as one of the most humane of men. 
Ever genial and ever debonnairé, he will be sincerely mourned 
by all who practised in his Court. 


—The Law Journal, October 16, 1926, p. 247. 
i || » 6 
The Parental Rights over Children: Tremains Case — 
The recent American case of State of Washington v. Russel 


Tremain, in which the American Courts have taken away from 
both his parents the custody of a boy on the ground that they 
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had forbidden him.to salute the Star and Stripes at school, 
thereby proving themselves to be unpatriotic and ethically unfit 
to enjoy the privitegium of Patria Prosectas, will have remind- 
ed some practitioners of the coincidence that it was in the case 
of a youth called, also, “Tremain” that Lord Eldon stretched 
to the extreme the authority of the Court of Chancery over a 
ward of Court. In Tremain’s Case, 1 Sira. 168, the guardian 
of a youth under age decided to send him to Cambridge, where- 
as the young man insisted on going to Oxford. At Common 
Law, in such a case, the infant being over sixteen, althougk 
under twenty-one, his father or guardian would have had no 
power to compel him to reside where he did not wish. But 
Tremain’s father had made a settlement upon him so that 
Tremain was a ward of Court, and, therefore, his guardian 
had on his side the whole machinery of the Chancery Division 
to maintain his authority over the youth and secure obedience. 
The Court not only made an order that the youth must attend 
Cambridge, but sent a messenger to carry him from Oxford. 
On the boy returning to Oxford, the Court sent another mes- 
senger “tam to carry him to Cambridge, quam to keep him 
there’. This is, of course, the leading case which illustrates 
the much greater authority over a ward of Court possessed 
by the Chancellor than the common law authority vested in 
his guardian. 

— The Law Journal, October 16, 1926, p. 248. 


Judicial Changes in India Ever since the Ministry of 
Lord North remodelled the judicial system Sf India on the 
lines of English procedure, sending out Sir Elijah Impey as 
the first Chief Justice of Bengal, and Mr. Justice Chambers 
—Dr. Johnson’s friend and conveyancer__as one of his 
puisnes, India has afforded a great career for English Barris- 
ters alike in practice and on the Bench. The Indian law 
vacations correspond closely with the English, and the close 
of the legal ycar in India, like that jn England, is usually 
marked by retirements and new appointments amongst the 
Judiciary. | On the present occasion Sir Lancelot Sanderson 
has retired from the Chief Justiceship which he has held for 
about fourteen years; and he has been succeeded by Sir George 
Claus Rankin, one of the Judges of the High Court of Cal- 
cytta. This succession had been generally anticipated, since 
“Sir George is-:not only a very learned and sagacious lawyer, 
but earned his title to promotion seven years ago by the coura- 
geous skill with which, as judicial member of Lord Hunter's 
Commission which inquired into the Punjab Riots and their 
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repression, he insisted on probing the massacre of Amritsar 
to the bottom, refused to let evidence be ignored or atrocities 
hushed up, and drafted the statesmanlike report which, steer- 
ing clear between pro-Nativism and Imperialism, summed up 
with eminent fairness the exact degree of responsibility and 
the exact amount of excuse which might reasonably be pleaded 
in respect of each of the chief actors of that tragic drama. 
Sir George Rankin was a very distinguished student, first of 
Edinburgh University, and afterwards of Cambridge, where 
he was president of the Union, as well as a first-class in Moral 
and Political Science. At the English Bar he entered the 
chambers of Lord Sterndale, and enjoyed a large junior bank- 
ruptcy practice until the war called him to service as an Artil- 
lery Officer. Shortly before demobilisation he was offered 
and accepted an Indian Judgeship at the instance of Sir Lance- 
lot Sanderson, then Chief Justice, who had known and greatly 
admired Rankin’s form at the English Bar. He is certainly 
one of the most intellectual and scholarly Judges who ever 
have served in India, and nothwithstanding nearly nine years 
of judicial service, is still on the right side of fifty. 
—The, Law, Journal, October 23, 1926, p. 261 


The Retirement of Sir Lancelot Sanderson, K. C_.The 
retirement of Sir Lancelot Sanderson will be generally regret- 
ted in India. 18ir Lancelot is a young man for a , retiring 
Chief Justice of fourteen years’ standing; for he is only a 
little over sixty, but age in India is not the same thing as age 
in England, and no white man who yalues his health or his 
reputation for efficiency cares to remain in India after he has 
entered diis seventh decade. Sir Lancelot at the English Bar was 
in chambers for many years with the late Lord Sterndale, and 
had enjoyed a very large practice as a junior, both in the Com- 
mercial Court and on the Northern Circuit. It wasa matter 
of surprise at the time that one who seemed to have so fair a 
future before him in England should have been tempted by 
the offer even of one of the highest judicial appointments in 
India; but after taking silk Sir Lancelot had suffered a consider- 
able diminution in practice, probably only temporary, and 
felt that in the circumstances it was his duty not to reject the 
great prize rather unexpectedly offered him. His appoint- 
ment is understood to have been.due to an instruction contaia- 
ed in a minute of Lord Morley to the effect that on the next 
vacancy in any high legal appointment in India an effort should 
be made to:secure for the Indian Service some lawyer of first- 
rate practice and prospects in England. Lord Morley was decp- 
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ly opposed to theepractice, somewhat too common in ea.lier 
days, of regarding Indian patronage as a means of rewarding 
brilliant University men or second-rate politicians who had 
failed at the Bar. The more modern system, under which 
only men of standing are selected for the Indian Bench, is the 
result of Lord Morley’s strong views. Certainly in the case 
of Sir Lancelot Sanderson and Sir George Rankin the principles 
of that great politician and man of letters have abundantly 
justified themselves. | easy 


—The Law Journal, October 23, 1926, p. 262. 


Refusal to answer Incriminating Questions Every 
advocate is acquainted with the peculiar rule of the English 
Law of Evidence which allows a witness to refuse to answer 
any question if the answer either discloses a defect in his title 
or the possible commission by himself of a criminal offence. 
A dramatic illustration of the rule and of the limitations 
which hedge it around, however, has just been afforded on a 
grand scale by the American proceedings which have led up 
to the indictment of Mr. Henry M. Daugherty, formerly 
Attorney-General of the United States, and of Colonel Miller, 
formerly Alien Property Custodian in the same country. Cer- 
tain charges of fraud and conspiracy to defeat the interests 
of the public were made in Congress last year against private 
companies and minor officials. A prosecution against certain 
defendants followed, as the result of which the Grand Jury 
before finding a true bill; desired to hear the évidence of Mr. 
Daugherty. He declined to appear voluntarily, but was 
summoned as a witness by subpoena. He then refiged to 
give. evidence on the remarkable ground that his evidence 
might be used against himself in a criminal charge. The 
Court, however, took the view that such a plea does not avail 
to excuse a witness from going into the box and being subject- 
ed to questions; it is only available asa plea for refusing some 
particular question which has been asked after he has entered 
the box. Mr. Daugherty was, therefore, under the necessity 
of giving evidence, and of taking separate objection to each 
question. The result was that he has now been indicted in 
connection with the-matters to which his testimony, thus com- 

p@lled under a threat to commit him for contempt, related. 
“The case is remarkable not only as illustrating in a very clear 
way an important, limitation on the plea; but also because this 
is the first recorded case of a prosecution for an indictable 
offence of any member of an American Cabinet. Of course, 
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it must not be assumed that Mr. ‘Daugherty is guilty of the 
complicated offences charged against him merely because he 
refused to answer questions for the reason mentioned above. 
Such a plea may be taken by a witness merely ex abundanti 
cautela, and is not to be deemed conclusive of - guilt, nor, 
according to the better opinion of practitioners at the Criminal 
Bar, is it available to the prosecution as evidence of such. 
—The Law Journal, October 23, 1926, p. 262. 


The Stolen Wig and Gown The little misadventure of 
Captain Ernest Evans, M.-P., whose wig and gown were stolen 
from his car just when he was departing for the Welsh Cir- 
cuit, has recalled to many dehizens of the Temple a somewhat 
similar episode which happened to Lord Birkenhead, then 
Mr. F. E. Smith, some twenty years ago. F. E. Smith 
had just got into Parliament, and was rising into prominence as 
the daring leader of a new Fourth Party of Tory Demo- 
crats, who seemed to have taken the place of Lord Randolph 
Churchill’s once brilliant group. He was staying for a week- 
end at a country-house in Chester where it so happened that 
One or two prominent figures in the Liberal Party were also 
guests, and speculations were rife as to whether or not he was 
about to “ go over” to the Liberal Party. This particular 
week-end, as luck would have it, a fire broke out and devastated 
a wing of the rtiansion, including the room occupied by 
Mr. F. E. Smith, whose wardrobe was completely destroyed. 
Next morning he had to appear in Court on the North Western 
` Circuit, but at the commencement of his case he was not forth- 
coming. His solicitor, however, hastily explained that he 
had for the moment nothing to wear except a dressing-gown, 
so that he could not appear, and there had been no time to 
instruct anyone else in his place. The Bench, after solemnly 
pretending to consider all the precedents applicable to such 
cases, finally decided that tt had power to adjourn the case 
propter necessitatem until Mr. Smith, “clothed and in his 
right mind, ” could appear in wig and gown. It would have 
been contra bonos mores, they held, to insist on counsel 
appearing in his bath-robe. So the hearing was postponed 
accordingly. 

—The Law Journal, October 30, 1926, p. 279. 
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BOOK REVIEWS. 


FICTIONS IN THE DEVELOPMENT OF HINDU Law TEXTS, 
by C. Sankararama Sastri, M. A., B. L., Vasanta Press, Adyar, 


We must confess we have some doubts as to the appro- 
priateness of the title but that is neither here nor there. We 
most whole-heartedly welcome ı this attempt, the first of its 
kind from Madras to discuss the assumptions, the theories and 
the atmosphere of medieval Hindu lawyers. In effect, it is 
a discussion of the theories and assumptions of the Mimamsa 
school. Mimamsa being the science of Dharma par excek 
lence, the orthodox Hindu lawyers could not help paying 
allegiance to those theories. Two such theories are the theory 
of the supremacy and sufficiency of the Vedas as a source of 
Dharma and the connected theory of Ekavakyata of or 
harmony among the Smritis. But with all their ingenuity 
they.could not achieve the impossible and so get out of the 
difficulty by classifying the Smritis according to the age for 
which they are designed, by the application of the convenient 
rule that what is not approved of by the world cannot lead to 
heaven and therefore should not be practised and by the theory 
of the lost text or as Kumarila Bhatta would have it, the un- 
perceived text. The lecturer has some very interesting observa- 
tions to make on the question of the relative authority of the 
Dharma Sastras, usage and King-made laws and on the peculiar 
doctrine as to Vyvahara as distinguished from Dharma proper 
which reminds one of the distinction between the Vyavaharika 
and the Paramarthika in the Vedanta. The whole subject 
is, of course, capable of a fuller and more systematic treatment 
which could not be expected in a course of four lectures. It 
is hoped that either the learned lecturer or some one similarly 
inclined would develop the thesis and present us with a com- 
prehensive treatise on the subject. The lecturer shows con- 
siderable acquaintance with the recondfte branch of Sanskrit 
learning, the Mimamsa, and Mr. K. Balasubramania Aiyar, 
by whom the lecturership was founded in memory of his 
father the late Mr. V. Krishnaswami Aiyar, is to be congra- 
tulated on the selection of both the subject and the lecturer. 





“ “Tue PRACTICE AND PROFESSION OF Law, by Rai Nibaran 
Chandra Das Gupta Bahadur. Published by Messrs. R. Cam- 
bray & Co., Hastings Street, Calcutta. 

This is a sort of manual for the guidance of young aspir- 
ants in the legal profession and contains much shrewd and 
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useful advice as is to be expected from a person of the ex 
petience of the writer. One bit of curious advice which bc 
gives may be noticed. He says that it is advisable for a 
practitioner after he has picked up some experience_of course 
if he does not make a mark in the place of his original choice 
__to change the place for another where his early failures and 
blunders will not be known. One other piece of advice which 
cannot be too much insisted upon is that mother wit alone wili 
never do for success at the bar without industry and application. 
The book will repay careful perusal. 





THe © Law or Mapras LOCAL Boarps, by 
Mr. C. V. Naidu, Pleader, Trivellore. Second Edition. 
Printed at the Madras Law Journal Press. Price Rs. 10. 

The Madras Local Boards Act and the rules framed by 
the Local Government thereunder have of late been frequently 
coming up before the Courts in connection with the disputes 
about elections ;and the publication of the volume under review 
at this time has therefore to be welcomed by lawyers and lay- 
men alike. So far as we are aware there is no other publica- 
tion giving the Madras Local Boards Act and all the rules 
framed under it with full commentaries on the sections and the 
rules and with a discussion of the case-law under them. In bring- 
ing out this work, Mr. C. V. Naidu has done a real service to 
the cause of Local Self-Government in this Presidency. The 
author has dealt with the subject in a most exhaustive way by 
giving explanatory and critical comments under the various 
sections and rules and referring to all the Indian decisions ard 
the more important English rulings. No decision having 
any bearing on the Act has been omitted and even cases which 
have not been fully reported and which have only appeared 
in summaries of recent cases in the legal periodicals have been 
referred to. Towards the end of the volume are given the 
various enactments having any relation to the Local Boards, 
such as the Madras Elementary Education Act, the Madras 
Village Panchayat Act, the Indian Election Offences Act, etc. 
With such a mass of useful information we have no doubt that 
this work will be found invaluable to lawyers and others 
having to do with Local Self-Government in this Presidency. 
6 

Donocu’s INDIAN STAMP Acr (Seventh Edition). Edited 

by Mr. K. J. Rustomji. Published by Messrs. Butterworth 
& Co. Price Rs. 12. 

The late Mr. Donogh’s Indian Stamp Law is a well- 
recognised treatise on the subject and does not need an intro- 
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duction to the lawyers in this country. It has already passed 
through six editions which is a singular feature among Indian 
legal text-books and the present is its seventh edition. Al- 
though there is no material change in the law on the subject, 
stamp duties have been increased practically throughout British 
India necessitating their being noted under the appropriate 
articles of the Act. It is a matter for congratulation that 
the editing of the work has fallen upon such a distinguished 
legal writer as Mr. Rustomji on the lamented death of 
the author in January last. Mr. Rustomji has included in 
this edition the decisions of the superior ‘Courts other than 
the chartered High Courts, thus enhancing the usefulness of 
the work. We have therefore every reason to believe that 
this edition will be found to maintain the high level of useful- 
ness of its predecessors. 





THE Law or JOINT Acts, ABETMENT AND CONSPIRACY, 
by Munindra ‘vath Ganguli, B. L., Pleader, Judge’s Court, 
Howrah. Eastern Law House, Calcutta. 

In recent years, the subject of, joint acts, abetment and 
conspiracy in Criminal Law has assumed great importance 
and there was a real need for a book which dealt with the 
subject exhaustively. The author is to be congratulated on 
the thoroughness with which he has applied himself to the 
task. The whole case-law on the subject appearing in the 
various reports of this country is fully discussed and the resuic 
stated. We have little hesitation in commending the book 
to both the lawyer and the student. 





GHOosH’s DIARIES, 1927. Published by Messrs. 
M. C. Sarkar & Sons, Law Booksellers and Publishers, 
go|2A, Harrison Road, Calcutta. 


Lawyer's Diary and Gem Diary Rave been sent to us for 
nctice. The former contains much useful information that 
will interest lawyers, such as tables of Court-fees, stamp duties, 
the limitation schedule and a digest of recent case-law. The 
Gem Diary is a small day to a page diary, well suited for 
‘gcneral use. The get-up of both diaries is excellent. 
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NOTES OF INDIAN CASES. 


Natuu LAL v. RAGHUBIR SINGH, 1. L. R. 48 All. 160. 


The question in this case was as to whether a decree based 
on a compromise could be set aside by review on the ground 
that the compromise was secured by fraud or undue influence. 
There are numerous cases supporting the view that it could be 
so done but a complication has been introduced by the decision 
of the Privy Council in Chhaju Ram v. Neki (1) which holds 
that “the other sufficient reason” mentioned in O. 47, R. 1 
must be ejusdem generis with those specifically mentioned. The 
question in this case was as to whether the earlier cases could 
stand in the face of the aforesaid decision. Mr. Justice Boys 
is of opinion that they could not and that the remedy by way of 
review was inadmissible in such a case unless the fraud or un- 
due influence was accompanied by the discovery of new or 
important matter. Mr. Justice Sulaiman agreed in the order 
but based it on the ground apparently that the person defraud- 
ed with full knowledge of the facts affirmed the compromise 
and as such was precluded from getting it set aside. Weare 
afraid Mr. Justice Boys lays down the rute a little too strictly. 
Viscount Haldane’s language is “ excusable failure to bring to 
the notice of the Court new and important matters or error on 
the face of the record”. If it is only discovery of new matter 
or evidence that can justify a review, the other portion of the 
section becomes useless. As Mr. Justice Mukherjee says in 
Kumér Gopika Raman Ray v. Mahar Ali (2), the discretion 
of the Court in saying what is sufficient reason within the mean- 


1. (1922) ILR 3 Lah. 127 :4s ML J 532 (PC). 
a. (1923) 39 CL J 347. 
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ing of O. 47, R. 1 is not so rigidly circumscribed that analogy 
must in every case be discovered between the two grounds. 
Tested by the language of Lord Haldane, fraud of which a 
party is not aware, or undue influence which a party is unable 
to shake himself from, coercion which precluded a man from 
representing to the Court the true state of affairs, negligence of 
the guardian which led to a wrong decision or to a bad com- 
promise or for the matter of that an excusable failure to appear 
would all be cases of excusable failure to bring a matter to the 
notice of the Court. It is certainly not clear on the section 
that wrong decision on the merits alone can be corrected by this 
process and not also irregular procedure. [Cf. Alamelu 
Ammal v. Rama Aiyar (3) where signing a compromise in 
ignorance of its contents owing to the fraud of an agent was 
held such new matter]. If fraud that has been already dis- 
covered, undue influence from which party has shaken himself 
away or coercion-that has ceased to operate, is not brought to 
the notice of the Court, that circumstance alone might in most 
cases justify the inference of an election to affirm the 
transaction. 





Harcuar Dat v. Maasup Aur, 1. L. R. 48 All. 166. 


A man was accused before a Magistrate with offences 
under Ss. 395, 323 and 330. The Magistrate proceeded to 
inquire into the offences under Chap. XVIII of the Criminal 
Procedure Code and passed an order of discharge and along 
with it made an order for compensation. The justification 
given by the Magistrate was that, of those offences, that under 
S. 323 was one triable by him. He relied on 
Mahaganam Venkatrayar v. Kodi Venkatrayar (4). 
Mr. Justice Sulaiman based his decision reversing the order on 
the ground that as a matter of fact the Magistrate proceeded 
to inquire into thg offence as one triable by the Court 
of Sessions and also discharged the accused in the 
course of such inquiry. He treated the accusation as 
one for the bigger offence and proceeded and it was 
not open to him to proceed as if the accusation 
was in respect of the smaller offence. The section speaks of 
hearing and accusation. We should think hearing alort can- 
not be the test as laid down in Mahaganam Venkatrayar v. 
Kodi Venkatrayar (4) nor could accusation alone be the test. 





“3, (1922) 43 M L J ago. 4. (ga) TL Rag M 29: 41 ML J 398. 
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.The section requires both, Preliminary enquiry is not hear- 
ing and therefore the case under review is excluded. The 
mere fact that accusation of a major offence includes accusation 
of a minor one cannot justify the Court in awarding compensa- 
tion. The object of the legislature in enacting S. 250 is to 
give the Magistrate power to award compensation in the case 
of petty offences__ostensibly and on the showing of the com- 
plainant, petty offences. The mere fact that the complaint 
is headed under certain sections of the Penal Code cannot con- 
clude the matter. The question is what in fact the offence is 
—not what the accused thinks of it or the Magistrate thinks of 
it but what the Penal Code lays down. If the complainant 
charges the party with the bigger offence, he has not in fact 
charged him with the smaller also though in law, it might 
amount to it as well. The section has to do only with what the 
complainant has in fact done. 





BISHESHAR PRASAD PANDE v. RAGHUBIR, J. L. R. 
48 All. 168. 


In this case the First Court returned a plaint for presenta- 
tion to the proper Court holding it had no jurisdiction and on 
appeal its order was afirmed. Then a revision was filed in 
the High Court to revise the First Court’s order directing 
return of the plaint. The Court was exercised over it but felt 
itself bound by the Full Bench decision in Badami Kuar v. Dinu 
Rai (1). The same question exercised the Madras High 
Court in Atchayya v. Atchayya (2) where the majority decide 
the question in the same sense, with this difference that the case 
under review dealt with the matter a a revision against the 
original order while the Madras Court had to do with a reyi- 
sion petition against the appellate order. The proper view 
of the matter is that as in cases of prohibition in England, if 
the Court by an error of law comes to a wrong decision ọn a 
question of jurisdiction the High Court must have jurisdiction 
to interfere. 





RAM Sarup v. Gaya Prasan, I. L. R. 48 All. 175. 


The question in this case was whether the High Court 
world revise an appellate order directing the setting aside of ` 
an ex parte decree. The two points on which there was some 
conflict in the Allahabad High Court were__whether such a 


1. (1886) TIL R 8 All 111. 2. (1912) 24 ML J irs. 





4 “THE MADRAS LAW JOURNAL (N.L.). [vor. 


proceeding was a case; secondfy, whether by reason of the fact 
that the order could be interfered with in second appeal under 
S. 105, Civil Procedure Code, the order ought not to be inter- 
‘fered with. On the first point, the Full Bench held that it 
Was a case; on the second point that the order was one that 
did not affect the decision on the merits and therefore could 
not be attacked in second appeal. The Madras High Court 
has been taking a different view as to the proper interpretation 
to be placed on the words “ affect the decision”. Notwith- 
standing that, revision petitions have been entertained against 
such orders [Venkairama Aiyar v. Natataja Aiyar (1), 
Neelaveni v. Narayana Reddi (2), Karuppayee v. 
Chimnammal (3) and Gopala Chetti v. Subbier (4)]. The 
fact is that the existence of other remedies has never been con- 
sidered an absolute bar to the exercise of jurisdiction under 
S. 115. However, the uncertainty that exists in this matter 
gives the revisional jurisdiction something of the dubious repu- 
tation of the Chancellor’s jurisdiction. The interpretation put 
by the Allahabad High Court is strained, though it has the 
support of the Calcutta High Court. The language may be 
contrasted with that in S. 100 which requires that the defect in 
procedure should have affected the decision on the merits. 
Even on the interpretation of the High Court, it is difficult to 
see’ why giving opportunity to adduce evidence or refusing the 
same should not affect the decision on the merits quite as much 
as admitting inadmissible or irrelevant evidence and should not 
be a ground for interference. 

The question before the Bench was as to whether the 
Court could set aside the decree on grounds other than those 
set out in O. 9, R. 13. The Bench following Neelaveni v. 
Narayana Reddi (2) and Sheikh Kallu v. Nadir Bakhsh (5) 
held that it could not do so. 





AA a A RON Eee 
1. (1912) 44 M L J a35. a. (1919) 1L Rag M 94:37 ML) 599. 
3. (1914) 1 L W 537. 4. (1903) 26 M 604. : 13 ML J 308. 
5. (1941) 19 AL J 907 
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Bar SHANTA v. UMRAO AMIR, I. L. R. 50 Bom. 162 
(F. BJ). . 

This decision of the Full Bench is important as bringing 
the Bombay view on the admissibility of the defence of abso- 
lute privilege of a witness or party in a judicial proceeding to 
a prosecution for defamation in this country into line with what 
is the correct rule and laid down by the Calcutta High Court in 
Satish Chandra Chakravarti v. Ram Doyal De (1). The 
Madras and Bombay High Courts had taken the view in 
Queen-Empress v. Babaji (2), QueentEmpress v. Balkrishna 
Vithal (3) and In re Venkata Reddy (4) that the English 
Common Law rule of absolute privilege was applicable to this 
country notwithstanding the express terms of S. 499 of the 
Indian Penal Code which is a consolidating enactment. The 
fallacy of engrafting an exception from the English Common 
Law or public policy to the provisions of a consolidating statute 
was pointed out by Telang, J., himself in Queen-Empress. v. 
Balkrishna Vithal (3). This vicious rule of construction was 
set at rest after the demonstration of its absurdity. from all 
points of view by the late Sir Asutosh Mookerjee, A. C. J., in 
Satish Chandra Chakravarti v. Ram Doyal De (1). Before 
this decision became familiar, the Madras High Court had 
even gone the length of holding that the English Common Law 
rule of a private citizen’s right of arresting an offender applied 
to this country notwithstanding the express provisions of S. 341 
of the Indian Penal Code regarding wrongful restraint, In re 
Ramaswami Atyar (5); and reliance was placed for this rule 
of construction on In re Venkata Reddy (4). Shortly after- 
wards, however, the question of the admissibility of a defence 
based on the English Common-Law regarding an offence under 
the Indian Penal Code was referred to the Full Bench in 
Gopal Naidu v. King-Emperor (6) and the Full Bench approv- - 
ed of the principle laid down by Sir Asutosh Mookerjee in 
Satish Chandra Chakravarti v. Ram Doyal De (1) and held 
that there can be no defence in this country of a private citizen’s 
right to apprehend on the English Common Law and apart 
from the provisions of the Indian Penal Code or Criminal 
Procedure Code. This decision of the Full Bench negatived 
the principle of the decision in In re Venkata Reddy (4) 
oe, (apa0) I LR 48 C 388. . a. (1892) I LR 17 B say. 

- 3. (1893) I L R 17 B 579. 
4- (1912) IL R 36 M 216: 24 M L J 39 (FB). 
5. (1921) IL R 4 M 913. 
. 6. (rgaa) ILR 46 M 605:44 M L J 655 (E B). 
N IC 
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recognising absolute privilege ofa party or witness in a judi- 
cial proceeding. After the decision of the Bombay High 
Court under notice, the Madras High Court has expressly 
overruled In re Venkata Reddy (4) in a case which has not yet 
been fully reported but has appeared in the notes of recent 
cases in ṣo M. L. J. 38. Itis thus satisfactory to find that 
there is now uniformity in the law on the subject in all the 
Indian High Courts. 


eed 


SESHGIRI SHAMBHULINGAM v. MANJAYYA, L. L. R. 
50 Bom. 160. 

In this case a suit was brought for the recovery of posses- 
sion of certain immoveable properties and the High Court 
decreed the suit and awarded mesne profits only from the date 
of its decree. The defendants applied for leave to appeal 
to the Privy Council but the value of the lands alone did not 
come up to ten thousand rupees and they had therefore to add 
up the value of the future mesne profits after the High Court’s 
decree to make up that amount and the question arose whether 
they were entitled to do so. The learned Judges have held 
that the mesne profits after the High Court’s decree should 
not be taken into consideration under cl. (2) of S. 110 of the 
Civil Procedure Code according to which it is the amount or 
value of the property as at the date of the decree of the High 
Court, that is the determining factor. This question was 
settled as early as 1860 by the Privy Council in Gooroopersad 
Khoond v. Juggutchunder (1) ; and for this purpose there can 
be no distinction between mesne profits subsequent to the High 
Court’s decree and interest subsequent to that date. If, how- 
ever, this case were to arise in Madras, although the ultimate 
decision would have been the same, the reasons for coming to 
“the conclusion would have been different, because the Madras 
High Court would, on the authority of Subramania Aiyar v. 
Sellammal (2), be obliged to hold that a case of this,description 
would fall under cl. (1) of S. 110 of the Code and could not 
therefore come under cl. (2) and as the value of the subject- 
matter of the suit in the Court of first instance didnot come 
up to Rs. 10,000 leave ought to be refused. As pointed out 
by the Madras High Court in that case, giving full effegt to 
the second clause of the section would render nugatory the 
limitation as to the value of the suit in the Court of first instance 


1. (1860) 3 M I A 166. 
a (1915) ILR 39 M 848 : 30ML J 317. 
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imposed by the first claus®. This necessarily requires a 
restrictive interpretation to be placed on the second clause. In 
this connection, we may mention that the Patna High Court 
in Maharaja Kesho Prasad Singh v. Shiva Saran Lal (3) was 
inclined to the opinion that, if the matter were res integra, the 
Madras view would be preferable. Even the learned Judges 
in Subramania Aiyar v. Sellammal (2) have not been able to 
suggest any clear rule which will answer all cases and 
Mr. Justice K. Srinivasa Aiyangar leaves it open saying that in 
some cases there may be a diffculty in saying under which 
clause a particular case falls. As Sir Dawson Miller, C. J., 
remarked in Maulvi Imamuddin Khan v. Kishundeo Narain 
Mahatha (4), it requires a pronouncement of the Privy Coun- 
cil to settle the difference of views between the Madras High 
Court and the other High Courts. This difference is solely attri- 
butable to the Indian Legislature adopting a further requisite 
of the value of the suit in the first Court being Rs.10,000 or up- 
wards, a provision absent in most of the colonies for the pur- 
pose of the appealability to the Privy Council. Even in the mat- 
ter of value of the suit in the Court of first instance, it is not 
clear whether it is as at the date of the plaint or at the date of 
the first Court’s decree, that is contemplated by the section. 
Subramania Aiyar v. Sellammal (2) would seem to suggest 
that it should be as at the date of the plaint while Raghunatha- 
sami Atyangar v. Gopaul Rao (5) would take it as.at the date 
of the first Court’s decree. It should therefore be easier for 
the legislature to clear up the language of S. 110 and put an 
end to the conflict of views on the question by bringing it into 
conformity with what prevails in most colonies. 





Lat BAHADUR LAL v. KAMLESHAR Natu, I. L. R. 
48 All. 183. 


In suits to set aside sale of family property, cases where 
part of the consideration is found not for necessity, fall under 
four heads = _ 

(i) Where a very considerable part is found to be for 
necessity and the balance has been paid though no necessity 
is proved in the sense that that money was wanted for any 
particular binding purpose. 








a (1915) ILR 39 M 843 :30 ML J 317. 
s. (1918) 3 P LJ 317. 4. (1921) 6 PL J 246. 
5. (1922) 4g M L J fa. 
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(i) Where that balance ts found borrowed ee a pur- 
pose not binding. 

(iti) Where the balance is not inconsiderable but bears a 
small proportion to the whole. 

(iv) Where the balance forms the major portion. 

In the first case the sale is upheld either on the ground 
that the balance may be presumed to have been also properly 
spent or on the ground that the sale could not be arranged just 
for the amount required and a few rupees this side and that 
would not matter and cannot affect the purchaser. [Cf. Girdha- 
ree Lal v. Kantoo Lal (1), Jainarain v. Bhagwan (2) ; 
sée also Thirumalaiappa Mudaliar v. Nainar Thevan (3)]. 

. Inthe second case, however, small the amount, the amount 
should be recoverable by the family for the purchaser was 
a party to the misapplication. 

In the fourth case, there could be no question but that the 
purchaser could only get a charge. 


In the third, there are some cases that have upheld the 
sale giving a charge the question being as to what is a small 
proportion. It will be found that in Banwari Lal, v. 
Mahesh (4) ona sale for Rs. 2,000, 1,622,rupees were found 
binding, and nevertheless the Privy Council set aside the sale 
giving the alienee a charge. [See also Dwarka Ram v. Jhulai 
Pande (5), Jainarain v. Bhagwan (2) and Satmukh Pange v. 
Jagarnath Pande (6) for the other side see Krishnan vy. 
Govindan (7)]. 

Even if the balance is considerable, if amount required 
could not be raised otherwise, the whole sale might be justified 
and the family might not be entitled even to a charge. This 
would occur only in exceptional cases for one of which see 
Balakrishnadas v. Hiralal (8) where a house was sold for 
Rs. 19,000 while the debts amounted only to Rs. noe and 
yet the sale was uphelds s 


1. (1874) LR rI A gar at 332. 2. (1922) I L R'44 A 683. 

3. (1922) M W N 8% (P C). 4. (1918) ILR41 A 63 (PC). 
5. (1923) I L R 45 A 429. 6. (1944) IL R46 A 531. 
7. 


(1921) 4 M L J 381. 8. (1918) IL Rar A 338. 
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Gora CHAND HALDAR 9. PRAFULLA KUMAR Roy, ILR 
53 Cal. 166 (F B). 


This decision of the Full Bench PAR down that it is open 
to an executing Court to question the jurisdiction of the Court 
_ which passed the decree and refuse to execute it if there is a 
patent want of jurisdiction. We venture to think that this 
decision Will not be received with the amount of consideration 
that it might otherwise command by the other High Courts, as 
the learned Judges have not discussed the question of the exe- 
cuting Court’s power to question the jurisdiction of the Court 
which passed the decree on principle and even the leading 
decisions of the several High Courts were not, if the arguments 
are correctly reported, brought to the notice of the 
learned Judges, except the Full Bench decision of 
the Patna High Court in Jungli Lall v. Laddu Ram Mar- 
wari (1) and an attempt was made mainly to set at rest „the 
conflict of decisions in Calcutta. If the matter has to. be 
dealt with on principle, we venture to submit that the only ques- 
tions which can properly come within the purview of an exe- 
cuting Court are generally those enumerated in S. 47 of the 
Code, i. ¢., those relating to the execution, discharge or satis- 
faction of the decree and do not extend to questioning the de- 
cree on the ground of want of jurisdiction or on any other 
ground. To put it in other words, as the late Sir Asutosh 
Mookerjee observed sitting with Cuming, J., in Kakpada Sar- 
kar v. Hari Mohan Dalal (2) a proceeding to enforce a judg- 
ment is collateral to the judgment and therefore no inquiry into 
its regularity or validity can be permitted in such a proceeding. 
This of course does not prevent the judgment being questioned 
in a proper proceeding, stich as by way of appeal or revision 
or by a separate suit or other proceedings. Far from the other 
High Courts taking a different view from what was laid down | 
in Kalipada Sarkar v. Hari Mohan Dalal (2) as erroneously 
stated in the order of reference in this øse, they have adopted 
the same view as may be seen from Hari Govind v. Narsing 
Rao Kother Rao (3), so far as the Bombay 
High Court is concerned, and the Full Bench 
decision in Madras in Zamindar of Ettiyepuram 
v. Chidambaram Chetty (4) and the cases of Sami Mudaliar 

e 





1. (1919) 4 P L J ago (F B). a. (1916) I L R 44 C 6a7. 
3. (1913) ILR 38 B 194. 
4. (1920).I LR 43 M 675: 39 ML J 203 (FB). 
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v. Muthiah Chetty (5) and Vatthilinga Mudaliar v. Chidam- 
baram Pillai (6) following it. See also Lahore Bank v. 
Ghulam Jilani (7) which dissents from Jungli Lall v. Laddu 
Ram Marwari (1). The Allahabad High Court has follow- 
ed Kalipada Sarkar v. Hari Mohan Dalal (2) in Raghunan- 
dan Prasad v. Ghulam Alauddin Beg (8). In such a state of 
authority, the decision of the Full Bench under notice is not 
likely to be accepted by the other High Courts. As for the 
distinction that an apparent want of jurisdiction can be given 
effect to by the executing Court, apart from there being no prin- 
ciple in the distinction, it is at best a vague test because’ no 
judgment or decree will recite in terms the absence oF jurisdic- 
tion and still proceed contrary to such recital. The matter 
will therefore necessarily rest on some amount of investigation 
of the facts or law or both apart from the decrec itself; and it 
would therefore be difficult to say definitely to what extent 
such investigation may be legitimately carried and given effect 
to in execution. 





-~ r; (1919) 4P LJ ago (F B). a. (1916) I L Rag C 627. 
5. (1943) 43 M L J 293. 6. (1925) 49 ML J 520. 


7. (1944) ILR 5 L 54. : 2. (1924) a A L J 464. 
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JAGAN MOHAN SARKAR #. BRO JENDRA KUMAR CHAKRA- 
BARTI, I. L. R. 53 Cal. 197 (F. B.). 


In this case the majority of the Judges of the Full Bench 
of the Calcutta High Court have held that a suit for the entire 
rent is maintainable against some of the heirs or legal represen- 
tative of a deceased tenant alone without bringing on record all 
his heirs or successors-in-interest. That the questions raised 
are of considerable difficulty is evident from the fact that out 
of the five learned Judges who took part in the case two learn- 
ed Judges have taken the contrary view and there are two con- 
flicting lines of cases in the Calcutta High Court which have 
been collected together in Mahendra Nath Bose v. Abinas 
Chandra Bose (1). It is somewhat remarkable that even 
in England prior to 1923 it was not settled whether when a 
tenancy was vested by assignment in a number of tenants-in- 
common, each one of them was liable for the whole rent or 
only for a proportionate share of it. Indeed there were 
dicta of eminent Judges to the effect that in such a case a 
tenant-in-common was only liable for his share of the rent ; 
and we find the law stated in the same terms in Halsbury’s 
Laws of England, Vol. XVIII, p. 590, after referring to 
Gamon v. Vernon (2). Since then in United Dairies, Ltd. 
v. Public Trustee (3) Greer, J. has considered the whole case- 
law on the question and expressed the view that a tenant-in- 
common in such circumstances is liable for the whole rent, 
though the exact point that arose for decision in the case was 
with reference to a covenant for repairs. In this connection 
it may perhaps be mentioned that in the case of joint tenants, 
it has always been understood that each one of them is liable 
for the entirety of rent ; and when the tenants claiming under 
the original tenant are entitled to and in possession of distinct 
parcels inf severalty, each one of them is only liable for a pro- 
portionate share of rent of the entire holding owihg to the 
privity of estate in respect of their digtinct parcels of land. 
In the case of the heirs of the original tenant who are entitled 
to distinct but undivided shares therein, they are entitled to 
the holding as tenants-in-common, as there is no right of 
survivorship as between them and each can have a distinct 
share varying from that of the others and these are incidents 
consistent only with a  tenancy-in-common and not a joint 
tenancy. If so, it is not clear why their liability to the landlord 
is joint, so as to compel him to sue them all together in one 





1. (19a1) a7 CWN 521. 2. (1679) 2 Lev 231. 
3. (1928) 1 K B 469. 
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suit. It may be noticed that if the arguments in Merceron v. 
Dowson (4), a distinction was made between the liability of 
tenants-in-common under a lessee for rent and for damages 
under a covenant for repair, i. e., that in the former case each 
one of the tenants-in-common may be sued separately and that 
it is otherwise for neglecting to repair. Again Greer, J.,himself 
in the case referred to thinks that the liability of the original 
tenant and his representatives, meaning, apparently thereby, 
his legal representatives, is on the covenant itself and not by 
reason of privity of estate. If so, all covenants being in 
this country joint and several under S. 43 of the Indian Con- 
tract Act, a suit is maintainable for the whole rent against each 
one of the heirs alone without joining the others. 
We see therefore no reason for introducing the rule 
of joint liability in the case of the heirs of the original 
tenant with all the anomalous consequences illustrated in King 
v. Hoare. (5) and condemned by Lord Penzance in Kendall v. 
Hamilton (6). 





4. (1826) 5 B & C 479. 
s. (1844) 3M & W 494. 6. ° (1879) 4 À C 504. 
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Brij Raj v. RAM Sarvp, I. L. R. 48 All 44. 

- It is well settled that a decree against a minor can be set 
ande not only on the ground of fraud but also on’ the-ground 
of gross negligence on the part of the guardian. But as 
rightly pointed out in this case, it is not every negligence that 
will have this result. It must be negligence such as if-avoided 
might have led to a different result. Mere fact that the 
guardian was absent or ex parte will not vitiate a decree 
unless there was an available ground of defence which he could 
have put forward. There is room for some difference of 
opinion as to on whom the burden of:proof of showing the 
existence of such a ground or the reverse should lie. Negli- 
gence is a question which is to be decided with reference to the 
materials available to the guardian and it is possible that by 
the exercise of all the diligence in the world, the- guardian is 
unable to put forward an existing defence. For instance, he 
may be a Court guardian and it may be the natural guardians 
or persons in the custody of the child might not put him in 
possession of the necessary facts in spite of his best efforts in 
that direction and the case may go for default and yet the 
decree would bind the minor, cf. Hanmantappa v.Jivu Bai(1). 





MUHAMMAD SHAFIQ-ULLAH KHAN v. NUH-ULLAH 
Kuan, I. L. R. 48 All. 58. 

The Privy Council has laid down that acknowledgment 
of songhip by a father in Muhammadan Law raises a presump- 
tion of marriage but being a presumption of fact and not juris 
et de jure it is, like every other presumption of fact, capa- 
ble of being set aside by contrary proof. Until the claimant 
establishes his acknowledgment, the onus is on him to prove a 
marriage. Once he establishes an acknowledgment the onus 
is on him to prove a marriage. Once he establishes an acknow- 
ledgment, the onus is on those who deny a marriage to nega- 
tive it in fact. Where therefore there is evidence that the 
marriage is impossible, invalid or did not or could not have 
taken place, the presumption cannot avail. 


NAGESHAR Rai v. Nann Lat, I L R 48 All. 70. 

In this case, a mortgagee planted a mango grove on the 
lafd and there was no evidence of consent of 
the mortgagor to the planting. There was 
a recital “in a later deed of simple mortgage of the 


.t. (1900) I L R 24 B 47. 
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existence of these trees but this Was held insufficient to prove 
consent to its planting. What one is unable to understand is 
why the mortgagee should not have been permitted to cut and 
carry away the trees which were planted by him. 
In the case of lessees they are entitled to cut and remove them 
and it is difficult to see why the same rule should not apply to 
mortgagees. “Qui quid plantatur solo cedit’”’ has never been 
accepted fully in India. The reason given, viz., that it might 
cause detriment to the land is hardly satisfactory. It was only 
a matter of some expenditure and could not be said to be im- 
possible to free the soil of the roots which alone can be deemed 
to be a possible detriment in a case like this. In; this matter the 
judgment seem to go against the Full Bench judgment in 
Raghunandan Rai v, Raghunandan Pande (1). There remains 
the further question of the mortgagee’s right to compensation 
which is a point on which there is considerable conflict. See 
Henderson v. Attwood (2), Dnyanu Laxuman v. Fakira (3), 
Rupan Singh v. Champa Lal (4), Rahmatullah Beg v. Yusuf 
Ali (5), Labhu Ram v. Abdulla (6) and Arunachella Chetti 
v. Sithayi Ammal (7). Where accounts have got to be 
taken, there is not much trouble. We have the authority of 
the Privy Council in Kadir Moidin v. Nepean (8) for 
allowing the cost of such improvements if executed in the rea- 
sonable course of management. 





TAJAMMUL HUSAIN v. BANWARI LAL, I L R 48 A 77. 
The High Court in this case found in second appeal reyers- 
ing the judgment of the Lower Courts that the evidence was 
sufficient to establish a custom. There has been considerable 
divergence of view as to the powers of the High Court to inter- 
fere in second appeal on a question of custom. A somewhat 
wide view was taken of the power of the High Court in 
Kakarla Abbayya v. Raja Venkata Papayya Rao (9) but the 
Full Bench in Kumarappa Reddi v. Manavala Goundan (10) 
took a narrower view holding that the findings of actual facts 
from which the existence of custom is to be inferred are not 
open to question by the High Court but that the inference as 
to the existence and decision as to the validity of the custom 
are questions of law and open to reconsideration. 





= an 
1. (1941) ILR 45 A 638 (F B). a. (1894) A C 150, 163. 
3. (1921) ILR 45 B 1301. 4. (19%) IL R97 A 81. 
5. (1912) 10 AL J rag. 6. ATR 1923 L 587. 
7. (1896) IL Rig M 327. 8. (1898) IL Ra6C1x (PC). 


9. (1905) ILR29M a4 :16MLJ8. 
10. (1917) TL R 41M 374: 34 ML J rog (F B}. 
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DARSHAN Das v. BIKRAMAJIT, I. L. R. 48 All. 81. 

On the death of one of the respondents in an appeal, is the 
whole appeal to be taken to abate or is it only to abate in res- 
pect of the interest of the particular defendant? Whatever 
scope for a different opinion there might have been on the old 
Code, on the wording of the present Code, there could be no 
question of the whole suit abating__for it is expressly stated 
now that the abatement shall be only as against the deceased 
defendant, whereas under the old Code the wording was “the 
suit shall abate.’ There may be suits, however, which 
cannot proceed in the absence of the deceased party and, in such 
cases, the effect of the, abatement might be the dismissal of the 
appeal. We should think it grossly inaccurate to describe the dis- 
missal of the appeal in such a case as one of abatement though 
such a language might have been appropriate under the old 
Code. It would be abatement so far as the deceased party is 
concerned and dismissal for non-joinder so far as the other 
parties are concerned. Under the present Code, except in those 
cases in which the suit cannot at all proceed against the other 
parties in respect of their interest, there would seem to be no 
justification for dismissing the whole suit. Where though the 
suit is one, the interest of each of the defendants or respondents 
is separate there could be no question and all the Courts are 
agreed that the suit would not abate. But where the decree 
is a joint one and the interests are not separate, this case as 
well as certain Calcutta cases seem to bold that the whole suit 
must abate as otherwise contradictory judgments will result. 
See Kali Dayal Bhattacharjee v. Nagendra Nath Pakrashi(1). 
There seems to be no justification for the introduction of any 
general rule like that. Except in cases where O. 41, R. 4 
applies and in such a case non-joinder is immaterial the 
rule above referred to does not obtain at all, Contradictory 
decrees are so often made in the same suit and that is an in- 
evitable result of the rule of res judtcagg by reason of prior 
decision in the same suit or another suit. It could not be 
said that the suit could not go on in the first instance against 
only some; if it could go on in the first instance, it is inconceiva- 
ble why it should not equally so on the death of one of the de- 
fendants. In the case of mortgage suits the Calcutta High - 
Couwt has held that the suit can go on in the absence of some 
of the heirs of the original mortgagor and as against the inter- 
est of such as are on the record and for the proportionate 
share of the money. Why should it make a difference 
when one of those heirs dies after being once 

ii 1. (1919) MCWN ay. 
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made a party? The Bombay ‘High Court has taken a more 
consistent view in Shankerbhai Manorbhai v. Motilal Ram- 
das (2). There is nothing against a joint decree being passed in 
favour of the plaintiffs along, if necessary, with the representa- 
tive not made a party in time. That Court has not felt it- 
self precluded even in a partition suit from making such repre- 
sentative a party for the purpose of giving the plaintiff the 
relief he seeks, though not against the person so made a party. 
See Lakhmichand Rewachand v. Kachubai Gulabchand (3). 





; LAKHMI CHAND v. ANANDI, I. L. R. 48 All 313 : si M. 
L. J. 52 (PO). 

In this case, two brothers who were members ‘of an un- 
divided Hindu family executed a document which they styled 
agreement by way of will by which right was conferred upon the 
widow of one to remain in enjoyment of his share during her 
life. While holding that as a will it was not binding; the Privy 
Council further hold that it might be supported as an arrange- 
ment with the consent of all the members then alive of the joint 
family which they further opine, would be binding even if other 
members should subsequently be born into the family. They sup- 
port the arrangement by appealing to the principle that a mem- 
ber of a joint family may alienate his share with the consent of 
his co-parceners. They express agreement with the view of 
Wallis,C.J. in Subbarami Reddi v. Ramamma(4) that a father 
who 1s a co-sharer with the minor cannot give such a consent. 
That was a case where there were only the father and the minor 
son and the question was whether such arrangement could bind 
the son. It cannot be said that their Lordships shut the door 
upon considering such arrangements binding if really they are ` 
beneficial to the minor members and when there are other adult 
members of the family to represent them or for the matter of 
that if they should be properly represented by guardians. If, for 
once, the possibility af those arrangements is conceded, their 
validity also would seem to follow, granted the circumstances 
justify the course, to avoid the less desirable eventuality of a 
partition [see Patrachariar v. Srintuasachariar (5)]. The 
idea of a will with consent of the other members their Lord- 
ships consider to be inadmissible though the language used in 
Briyraj Singh, v. Sheodat Singh (6) would seem to suggest the 
legal possibility of one. 

a. (1924) I L R 49 B 118. 3. (1911) ILR 35 B 393. 
4. (1920) ILR 43 M 824. 
5 (1917) I LR 40 M t122: sa M L J 364. 
6. (1913) 35 A 397: 325 M L J 188 (P C). 
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KisHan Dei v. Sneo PALTAN, L L. R. 48 All. 126. 

This case is an iliustration of the extent to which a Court 
has to go when instead of confining itself to the text or the 
clear implications of the text of the law it embarks upon a 
consideration as to what ıs blameworthy and what is not. If 
that were the test, one fails to understand why the Gandharva 
form is blameworthy at all. Pursuing that course, consider- 
ing what the community considers blameworthy and what the 
Court should consider blameworthy and arriving at some 
compromise possibly between the two, the Court declares itself 
unable to gay it is blameworthy and pronounces acting upon 
the presumption that the form is Brahma that it is Brahma. 
When Manu declares that Panigrahana mantras are not in- 
tended for a woman who has been once married, to regard 
such a person as married in an approved form within the mean- 
ing of the very Smritikara who says that seems to be going 
too far. We do not believe that the text of Yajnavalkya as 
to inheritance to Stridhan property contemplates marriages 
necessarily to fall within the eight categorics mentioned. Mar- 
riages may be one of those eight and may be some other kind 
and, when it is some other kind, the mode of inheritance is 
that prescribed for the Asura and Gandharva forms. In the 
case of Asura, the theory is that the wife does not, strictly 
speaking, cease to belong to the family of the father and as 
such the father and the relations of the father succeed in the 
absence of ‘issue. The idea of change of gotra or family for 
a widow seems to be ludicrous and a question would neces- 
sarily arise as to the relations of which of her husbands should 
have preference to her property. A change of gotra by dis- 
posal by a person who has authority to do so is at the founda- 
tion of this rule of inheritance and would seem to exclude the 
widow marriage from it. It is not quite accurate to say that 
the Smritis do not contemplate a second marriage for women. 
Some at least of the kinds of Punarbhus seem to be remarried 
women and there is more than one texé which permits a second 
marriage and Kautilya refers to a divorce in certain circum- 
stances. We should fancy such cases appropriately to come 
within the other than the four stated ‘‘Prashasta” forms and 
to be governed by the rules of inheritance governing the 
named “Aprashasta forms.” 

e 


FATIMA-UL*HASNA v. BALDEO SAHAI, I L R 48 AIL 188 

(F B). 

Here the Full Bench takes the same view ot- the construc- 

tion of O. 21, R. 89, as the Full Bench case of the Madras 
NIC 
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High Court in Sundaram v. Mausa Miavuthar (1). In 
fact, this is the view taken by all the other High 
Courts. The High Court of Allahabad took the strange 
view that neither the judgment-debtor nor his alienee after 
the sale could apply to set aside the sale which is overruled 
in this case. 





BHAGWATI Dayar v. DHAN KUNWAR, 1. L. R. 48 All. 

329. 

The question as to what orders are final within the 
meaning of S. 109, Civil Procedure Code—in fact as to what 
is the test of finality— can hardly be said to be finally settled. 
The particular order in question in this case was 
one refusing to record a compromise. There 
could be no question that if the Court had ordered the 
compromise to be recorded, the case would have terminated 
and there would have been appeal though in Salaman v. 
Warner (2) the view taken were that such order, 
as in another contingency, would not have terminated 
the suit could not be regarded as final. The view taken in 
some cases in India [see Khagendra Nandan Asram v. Sahay- 
ram (3), Saratmani Debi v. Bata Krishna Banerjee(3), Megh- 
raj v. Bidyabati Koer (5)|]that an order which if it was the 

“other way would have terminated the suit must be regarded to 
be final also has not found acceptance with all the Courts and is 
opposed to the decision in C. T. Cogstad and Co. v. 
H. Newsum Sons and Co.(6). The Bombay Court in Shan 
kar Bharati y.Narasimha Bharati(7) held that such an order 
was only interlocutory. “This view is supported by the decision 
in Croasdell and Cammell, Laird and Co., Limited, In ré (8) 
where an order setting aside an arbitration on the ground of 
misconstruction of the order of reference was held to be not 
final. This view does not*preclude the Courts in giving leave for 
appeal in proper cases but their Lordships say that such leave 
should be given only when the appeal is likely to determine 
finally the rights of parties__a test which, we apprehend, might 
bring the order within the category of final orders. 





a. 
x (1931) ILR 44M 554 : 40 ML J 497 (F B). 
a. (1891) 1 Q B 734. 3. (1931) a5 C W N 896. 
4. (1909) 10 CLJ 336. s. (1914) ar CL J 279. 
6 (rgax) a AC 528. 7. (1923) ILR 47B 106. 8.7 (1906) aK B 569. 
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RAM CHARAN Lonia v. BHAGWAN Das MAHESHRI, 1 L R 
48 All 443 (PC). 


In this case, a Hindu father first executed a simple mort- 
gage for necessity and then entered into two contracts of sale 
to pay off the mortgage one after the other. The mortgage 
provided for 8 1|2 per cent. compound interest. The High 
Court held that that was an exorbitant rate and allowed only 
8 1|2 per cent. simple interest. Their Lordships were not pre- 
pared to hold that the interest was exorbitant without evidence 
merely because it was compound interest. The first 
contract fell through and then the vendee under the second 
contract brought a suit for specific performance and the ques- 
tion was whether the contract was binding. 

Their Lordships while holding that the circumstances 
justified entering into a contract for sale and the terms so far 
as the price went were not objectionable, nevertheless held 
that the contract did not bind the other members of the family 
in the circumstances of the case inasmuch as there was already 
a contract in operation which made it possible and even prudent 
for the other side to put off performance of the second contract 
indefinitely with the result that the mortgage ate up the whole 
of the purchase money. 

Another question that arose was as to the terms of the 
decree to be passed. The Sub-Judge had made a decree for 
specific performance and under that decree the plaintiff got 
into possession and discharged the mortgage. The question 
was whether the new situation thus created should be dealt with 
by the judgment though it was not strictly connected with the 
subject-matter of the suit. Their Lordships say that it might 
be dealt with and proceed to deal withit. They do not allow 
him the interest which the mortgagee would on their Lordships’ 
view have been entitled to but they do not approve of the 
course taken by the High Court in disallowing all interest from 
the date of taking possession. Instead they treat him as a 
usufructuary mortgagee taking possession under an order of 
the Court not liable to account for the profits nor entitled to 
interest after taking possession. On the principle of subroga- 
tion, the vendee would have been entitled to interest at the 
mortgage rate. Their Lordships apparently regard that the 
Court has power even in such cases when justice demands such 
a course to regulate the extent to which the original contract 
should be enforced. 
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Ray BAHADUR v. NARAIN “PRASAD, IL R 48 All. 482. 


Having regard to O. 22, R. 5, the decision of their Lord- 
ships in this case that it is not open to a party who is decided by 
the Court not to be a representative of a party in the suit to 
sue the other side in a separate suit for a declaration that he 
is and get relief on that footing seems to be undoubtedly right. 
But of course, it does not follow that when che deci- 
sion is between two persons claiming as representatives that 
decision is conclusive as between them even as regards the.sub- 
ject-matter of the suit. Parsotam Rao v. Janki Bai (1), 
Balabai v. Ganesh (2) and a fortiori when the subject-matter 
is different, Pakkran v. Pathumma (3). As their Lordships 
point out in the last case “the question whether a person should 
be admitted as legal representative of a deceased plaintiff to 
continue a suit cannot be regarded as one of the questions aris- 
ing for decision in the suit itself. It is really a matter colla- 
teral to the suit and one that has to be decided before the suit 
itself is proceeded with. The Civil Procedure Code does not 
provide for an appeal against an order deciding the question 
though the repealed Code did.” The last’ consideration is 
not conclusive no doubt on the question of res judicata (see 
S. 11, Expl. II), but it cannot be overlooked in deciding whe- 
ther a conclusive effect could have been intended to be given to 
such an order. The determination is final so far as the pur- 
poses of the suit are concerned, i. e., it is no longer open to the 
unsuccessful claimant to set up his title as representative as 
against the defendant with a view to getting the relief claimed 
in the suit and on the cause of action alleged in the plaint. But 
it does not preclude him from setting up the right as against 
the successful claimant and claiming the fruits of the litigation 
from him nor does it preclude him from setting up the same 
title as against the defendant in respect of a different cause of 

ction or different subject-matter. The decision under con- 
Ki does not séem to notice the distinction and dissents 
from Parsotam Rao v. Janki Bai (1) which deals with this 
aspect of the question. 


z. (1905) IL R a8 A 109 2. (1902) I L R a7 B 162. 
"s. (1913) 235 M L J 279. 
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RAJENDRA NATH CHATTERJEE v. Manes LATA Desi, 
I. L. R. 53 Cal. 270. 


The point that came up for consideration in this case is 
a short one, namely, whether a memorandum of cross- 
objections can be preferred by a respondent against one who 
is not a party to the appeal though he was a party in the Lower 
Court and whether the latter can be added as a party to the 
appeal for that purpose and the learned Judges have answered 
it in the negative. A similar view has been taken by the 
Patna High Court in Bakshi Bindeswari Prasad v. Dheninder 
Das (1). Though the point is a short one, its decision has 
not been uniform in the various High Courts ; and if it were 
to come up before the Madras High Court that Court would 
be inclined to decide it in the affirmative following its prior 
decision in Ponnuswami Asari v. Palaniandi Mudali (2)where 
the rules in O. 41 of the Civil Procedure Code have been sub- 
jected to a very careful examination. Even in Calcutta, the 
trend of judicial decisions on this question has not always been 
on a line with the case under review. Reference may be made 
in this connection to Annud Chunder Goopto v. Mohesh 
Chunder Mozoomdar (3) and Pran Kishore Deb v. Mohamed 
Ameer (4), which are to the contrary effect. We are not 
sure that the wide language of the terms of S. 348 of the Code 
of Civil Procedure of 1859 under which these cases were 
decided can be emphasised as empowering the Appellate Court 
to entertain a memorandum of objections even against a per- 
son who is not a party to the appeal, as in spite of such general- 
ity of expression a restricted meaning was given and it was 
held by the Calcutta High Court under that Code that a res- 
pondent could not prefer a memorandum of objections against 
another respondent. Maharajah Tarucknath Roy v. Tuboor- 
un-nissa Chowdhrain (5), Goonomonee Dossia v. Parbutty 
Dossia (6) and Muhboob Ali v. Ali Zur Baroo Bibee (7). 
Whatever might have been the correct view under the Code 
of 1859, with the enlarged powers of the Appellate Court to 
do justice under O. 41, R. 33 of the Code of 1908, we venture 
to submit that the Court is not incompetent to add a party in 
appeal even though it may be to enable a respondent to the 
appeal to prefer a memorandum ,, of objections against him, 
and that the construction of the rules adopted in Ponnuswamt 





x (1916) 2P LJ 162. 2. (1919) 11 L W ca. 
3. (1864) 1 W R aag. 4. (1874) ax W R 338. 
5. (1866) 7 WR 49. 6. (1868) ro W R 426, 


7. (1868) 9 WR 78. 
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Asari v. Palaniandi Mudali (2) is more in consonance with 
the spirit of the present Code. While on this question, we 
would point out that the Madras High Court has taken a dif- 
ferent view from that of the Calcutta High Court on a res- 
pondent’s right of preferring a memorandum of cross- 
objections against another respondent. [Muntswami Mudal 
v. Abbu Reddi (8),]. 


mara A 


" UMASHASHI DEBI v. AKRUR CHANDRA MAZUMDAR, 
ILR 53 Cal. 297. 

We are not sure that if in this case the plaintif had not 
asked for a declaration that the execution purchase by the de- 
fendant was benami for him but had merely relied on his 
possession as the ground of his title and sought to recover 
possession from the defendant or for the confirmation of his 

` possession, the learned Judges would still have held that the 
suit was barred by S. 66 of thé Civil Procedure Code, although 
there are some observations in the judgment of Cuming, J. 
which tend to suggest that even such a suit would be barred. 
In such a case we venture to think that the plaintiff would be 
entitled to succeed as the ground of his claim would be his 
prior possession which is a good title in itself as against all 
persons except the real owner and the defendant would be 
bound to prove his superior title to the property and the plain- 
tiff would not then be precluded from showing the benami 
nature of the defendant’s purchase in reply when the latter 
sets up his execution purchase. It is perhaps possible that 
the opinion of the learned Judge is tinged by the view held by 
the Calcutta High Court that prior possession by itself-is not 
a ground of title unless it comes within the terms of S. 9 of 
the Specific Relief Act, a view entirely opposed to the current 
of authority elsewhere in India and not accepted even in Cal- 
cutta without murmur.e See Naba Kishore Ttlakdas v. 
Paro Bewa(9),per Suhrawardy, J., one of the latest instances. 
The view that is generally accepted elsewhere was forcibly put 
forward by Bhashyam Aiyangar, J. in Narayana Rao v. 
Dharmachar(10),and has been the settled law in England 
since at least Asker v. Whitlock (11). If thus prior possession 
in the plaintiff by itself is a ground of title which has to*be 
displaced by the proof of a better title by the defendant, there 








a. (1919) 11 LW 60a. 8. (1913) ILR 38 M 705 :a7 ML J 740 (F B) 
9. (1927) ILR 50 C23. 10. (igm)I LRa6M 514 :13 ML J 146. 
11. (1865) LR1QBr. 
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- seems to be nothing in S. 66 of the Civil Procedure Code te 

preclude the real owner bringing such a suit against the certi- 
fied purchaser and courts are not prohibited from trying an 
issue as to the benami nature of the purchase which would 
become relevant to the case on the plea of the defendant rely- 
ing on his execution purchase. While on the one hand there 
is no warrant for placing a restricted interpretation on the 

terms of S. 66 limiting it to cases where the purchase is benami 
for the judgment-debtor, as pointed out in Harish Chandra 
Guha v.Nripendra Kumar Chuckerbutty (1), there is equally 
no warrant for widening its scope as was done in Hanuman 
Pershad Thakur v. Jadu Nandan Thakur (2) by investing. 
the certified purchaser with full title to the property. If it 
were otherwise, the certified purchaser would not only be en- 
titled to defend a suit based on the bexami character of his 
purchase, but could also himself sue on foot of his execution 

purchase a position which has never been conceded to him. 

Indeed even in the case of Bisham Dial v. Ghazt-ud-din (3) 

it was pointed out by Strachey, C. J. that S.317 of the Code 
of 1882 corresponding to S. 66 of the present Code should 
be strictly construed and that the only kind of suit that was 

barred by the section was the one brought against the certified 
purchaser and based on the ground that the purchase was made 
on behalf of the plaintif or his predecessor-in-title; and the 
learned Chief Justice leaves open the case of a suit by the 
real owner based on his prior possession. - It would thus seem 
to follow that whatever may be the correct decision of the 

case in Sasti Churn v. Aunopurna (4) on the facts of that 
casé; the observations extracted from the judgment in that 
case in the decision under notice lay down, with all respect, the 
correct law on the question and a suit based on possession alone 


will net be barred by S. 66 of the Civil Procedure Code. 





SRIPATI Datra v. BIBHUTI BHUSAN DATTA, I. L. R. 

53 Cal. 319. 
` In this case the learned Judges have laid down that there 
is a right of appeal under O. 43, R. 1, cl. (s) of the Civil 
Procedure Code against an order removing a receiver. Such 
an ofder is clearly not one falling within the terms of O. 40, 
R. 1 or R. 4 of the Civil Procedure Code against which only - 
a right of appeal is provided. With all respect, we fail to 








1. (1ga0) a4 C W N r04. 2. (1915) ILR 45 C 20. 
3. (1901) LE RasA 175. “4. (1896) I L R 23 C 699. 
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see how S. 16 of the General Clauses Act which merely em- 
powers an appointing authority to remove the officer so 
appointed has any bearing on the right of appeal against an 
order removing him. On the other hand, there are two 
decisions of the Calcutta High Court and another of the 
Madras High Court in which it has been held that an order 
refusing to remove a receiver is not appealable. [See 
Eastern. Mortgage and Agency Co., Lid. v. Premananda 
Saha (1), Ramdayal v. Motiram (2) and Ramaswami Naidu 
v. Ayyalu Naidu (3)]. If these decisions which proceed 
on the language of O. 40, Rr. r and 4andO. .43,R. 1, 
cl. (s) are correct, it would be difficult to reconcile them with 
the present case, because if an order removing a receiver is 
appealable, an order refusing to remove a receiver would seem 
to be likewise appealable. In the case of Eastern Mortgage 
and Agency Co., Ltd. v. Premananda Saha (1) referred to 
above, Mr. Justice Woodroffe, sitting with Coxe J., held that 
an order on an application for the removal of a receiver is not 
appealable. Apparently these decisions were not brought to 
the notice of the learned Judges in the present case. It is 
not therefore clear, what their decision would have been if 
these cases had been referred to. 





PANCHAM v. ANSAR Husain, IL R 48 All 457(P C). 

The question before the Privy Council in this case was as 
to whether when a document of mortgage fixed a date for pay- 
ment but in the meanwhile also required an annual payment to 
be made in default of which the whole was to fall due, and 
there is default whether limitation begins to run on the default - 
absolutely or only at the option of the mortgagee. Their 
Lordships state the point and recognise its importance. Prima 
facie they do not seem to be quite satisfied about the correctness 
of the Allahabad wew that limitation starts from 
the default, but the plaintif having framed his 
plaint on the footing that the cause of action 
arose on the default and that limitation was saved by 
certain payments and the same having been found against, 
their Lordships held that the plaintiff was precluded from 
raising the point that the cause of action arose on the date fix- 
ed for payment. 


p 


x. (4914) 20 C W N 789. a. (1913) af I C 863. 
3. (1923) 46 M L J 196. 
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‘Hope PRUDHOMME & Co. v. ‘HAMEL AND HORLEY, 
Limitep, £. L. R. 49 Mad. 1 (P. C.). 

The question in this case was largely one of fact as to 
whether the respondents were merély agents or though ostenst-. 
bly agerits really purchasers acting independently which, as 
their ‘Lordships observe, happens very often in modern busi- 
ness especially in the motor trade. Their Lordships held 
agreeing with the High Court that they were merely agerts 
and that as really they acted on their owh accolint as principals, 
the appellants were entitled to repudiaté the contract. Their 
Lordships held on the evidence ‘that the appellants had hot 
ratified the transaction. 





{SOPALAKRISTNAYYA w. ‘LAKSHMAN Rao, T. L. R. 
49 Mad. 18: 49M. L. J. <90 (F. B.). 


In this case, the Full Bench held, we think rightly, that a 
Memorandum of Appeal presented against a dead man mighe 
be amended in a proper case so as to make it an appeal against 
the legal representatives, though so far as the question of 
limitation goes, the appeal will date only as from the date of 
the aniendment so that the Court will have to excuse the delay 
if time has expired by that time. We fail to appreciate 
why the Court should not amend the plaint also ina simular 
case provided the period of limitation has not expired.: In 
the case of suits the Court has, of course, no power to excuse 
delay as in the case of appeals. The law has been laid down in 
a contrary sense in Veerappa Chetty v. Tindal Ponnen (1) and 
several cases following it though inconsistently enough, it has 
also been laid down in the case of execution petitions that such 
petitions amount to applications in accordance with law to exc- 
cute or to take a step-in-aid of execution within the meaning 
of Art. 182 of the Limitation Act. 





VENKU SHETTITHI v. RAMACHANDRAYYA, I. L. R. 
49 Mad. 29.: 49 M. L. J. 634. 

Art. 134 of the Limitation Act has been the subject of 
much judicial controversy and one is hardly certain to have 
seen the last of it. 

In this case, the defendant was a transferee from a mort- 
gagee who claimed to be a vendee with an agreement to re- 








1. (1607) TLR 31 M 86: 17 ML.) 551. 
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sell and purported to sell the property absolutely alleging that 
by reason of the default of the vendor (mortgagor) in 
payment his title had become absolute. The question was 
whether to such a case Art. 134 applied. Their Lordships 
held it did. Bona fides is no longer a necessary condition for 
the application of the article. The knowledge that the 
transfcror is a mortgagee would seem to be material only for 
the purpose of showing that what was intended to be transfer- 
red was only a mortgage interest or an interest whatever it is 
that the document confers. If it could be affirmed that the 
transfer is only of the interest under the document whatever 
that might be, the article would not apply. Between that 
case and the present where the party believed he had an 
absolute interest under a deed which in its proper construction 
was a mortgage and purported to transfer such absolutc 
interest as conferred by that deed the distinction is somewlhzt 
fine but nevertheless real. 





MAHARAJA OF VIZIANAGRAM v. ‘THE SECRETARY OF 
STATE FoR INDIA IN Council, I. L. R. 49 Mad. 249: 
soM.L. J. 391 (P. C.). 

In a case somewhat analogous to the case under review 
Arun Chandra Singh v. Kamini Kunwar (1) their Lordships 
of the Privy Council held that an abatement of rent by reason 
of diluvion did not disentitle the patnidar from claiming the 
diluviated land when it re-formed in situ some years after. In 
the casc of ryotwari proprietors in a similar situation, in the 
present case, their Lordships came to an opposite conclusion. 
The true explanation for the distinction lies apparently in the 
difference in the nature of treatment in the two cases. If 
the case was one of remission of rent which their Lordships 
point out could only be done by the Board of Revenue, the 
conclusion would have been different. Otherwise if the ryot- 
wari proprietor retained his holding, he was bound to pay 
revenue. The only way he could get rid of his liability to 
pay it is by surrendering. If he ceased to pay revenue and 
the land was struck out of his patta, the only inference is 
according to their Lordships that he has surrendered the 
holding. 





1. (1913) ILR 41 C 683: 26 M LJ 251 (P C). 


u] THE MADRAS LAW JOURNAL (N.ł.C.). 27 


JANAKIRAM v. NAGAMONY MUDALIAR, I LR 49 Mad “98: 
so ML) 413. 


While conceding that a gift can be made to a joint family 
as such, their Lordships hold that there is no presumption in 
favour of such grant in the case of a gift by a brother in 
favour of his divided brother and his sons and in the absence 
of words showing an intention to make such a grant the donees 
must be presumed to take as tenants-intcommon. In the case 
of a gift by the father to the son, according to the Madras 
and Calcutta rulings there is such a presumption but that is 
because if the property came in the ordinary course of devolu- 
tion, it would have been taken by them with the incidents of 
joint family property. Those incidents do not attach to pro- 
perties got by collateral succession and as such there is no room 
for the presumption that the property is intended to be taken 
with those incidents. 


One of the subordinate questions discussed in the case 
is as to whether there could be joint family without joint family 
property. Their Lordships hold there could bz and they 
are undoubtedly right. In fact, the well-known passage of 
Nilakanta where he is taken to have laid down that partition 
is effected by a couparcener declaring that he is divided from ' 
others relates to a family without property. “Even where 
there is a total failure of common property, a partition may 
also then be made, by the mere declaration “I am separate 
from thee.” Vyavahara Mayukha, S. 3. 





AYISWARYANANDAJI SAHEB v. SIVYAJI RAJA, I. L. R. 
49 Mad. 116: 49M. L. J. 568. 


Three important questions arose for decision in this casc. 
(1) As to the devolution of the érusteeship of certain 
temples, (2) as to the devolution of the accumulations by the 
widows from the income of the husband’s estate, (3) as to 
the right of the illegitimate sons of the husband to inherit 
to the Stridhanam of his widows. On the first question while 
holding that in the absence of any usage to the contrary the 
tru&teeship would have devolved on all the heirs, their Lord- 
ships hold that having regard to the usage of the institution 
that only a single heir who was the Raja managed the institu- 
tion, the same usage should continue and the fact of the regrant 


NIC 


28 THE MADRAS LAW JOURNAL (N. 1. c.). [vot.! 


by the British Raj to the widows,(who alsé managed one 
after the other) is no justification for presuming an abrogation 
of the old usage. On the second question, Mr. Justice 
Spencer holds that there could be no question of accretion in 
the case when the widows were not in possession of the corpus 
at all but were only receiving a share of the income from the 
Collector, while Mr. Justice Kumaraswami Sastriar re-afhrmed 
the current of opinion in the Madras High Court that such 
accumulations are presumed in the absence of evidence to the 
contrary to be the stridhanam of the widow__a view which has 
been referred to with apparent approval in Rajah of Ramnad 
v. Sundara Pandiyasami Tevar (1) by the Privy Council while 
the rule is stated in a contrary sense in Nabakishore Mondal v. 
Upendra Kishore Mondal (2). His Lordship declined to take 
the last as the considered opinion of their Lordships on the 
question having regard to the fact that no reference 
is made therein to the earlier decisions. As regards 
Mr. Justice Spencer’s opinion as the accretion is not 
a physical accretion but an accretion to the estate, it 
is difficult to see why possession is material though 
if as it may happen in some cases, she had no right to the cor- 
pus but only to the income, the question of accretion may not 
arise. This does not seem to have been such a case. The 
appointment of a receiver at the instance of a reveisicner, can- 
not, we fancy, preclude the possibility of an accretion, any 
more than the fact that the property is left in the hands of a 
manager appointed by the widow herself. On the last ques- 
tion, it was argued on the analogy of the cascs that hold that 
co-widow, step-daughter and step-daughter’s son come in as 
sapindas, that the illegitimate son also should be catitled to 
succeed as the heir of the father. The argument is repelled 
on the ground that the cases have refused him the right of 
collateral succession. The ground-of decision is hardly satis- 
factory. The,growth of law on this branch has not been 
quite consistent. | While on the one side his right to collateral] 
succession is denied, on the other, right of survivorship on the 
death of the legitimate brother has been conceded to him and 
similarly right of representation in his legitimate issue has 
been iccugnised and lastly the right of the fathe. to succeed to 
him has also been recognised. In refusing to recognise [jis 
right the Courts are still fighting shy of recognising him as 
sapinda and in fact, they are re-affirming the theory of the 
1. (1918) TL R 4a M 581: 36 ML J 164 (P C). 
a. (1921) 42 ML J 253 (P C). 
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early Madras cases*that the illegitimate son takes by reason 
of the special text and by reason of his relationship as such 
—much in the same way as women are said to take by reason 
of special texts and not by reason of their relationship. He 
might be a sapinda or he might not be, but he is not a sapinda 
with any but the very qualified rights of succession conceded to 
him by the text. 





KHALIL v. Les TANNERIES LyonnaisEs, 1. L. R. 49 M. 
435 (PC). . 

Two questions arose in the case, both in their nature 
technical. The first was: A suit was filed against 4 and B. 
The first Court gave a decree against 4 but dismissed the suit 
against B. An appeal was filed by 4 and B against whom a 
decree for costs had been made by the first Court and on that 
appeal, the High Court dismissed the suit 
against Æ also. The further appeal was by the 
plaintiff against both 4 and B. Their Lordships 
hold that an appeal could not be filed by the plaintiff against 
B against whom the suit had been dismissed and no appeal had 
been filed to the High Court. The ground of their Lord- 
ships’ decision is that so far as B was concerned there was no, 
appeal and therefore the appeal to the Privy Council must be 
considered as one directly from the judgment of the frst Court 
which it was not permissible to do under the Civil Procedure 
Code. The fact that under O. 41, R.33 the Court might have 
exercised a power to vary the judgment against him was, not 
sufficient to convert the appeal in the Lower Appellate Court 
into one against him. If the Lower Appellate Court had 
chosen to act under O. 41, R.33 the case might have stood on a 
different footing. Their Lordships further hold that O. 41, 
R. 33 does not apply to the Privy Council. 


The second question was one relating to the admission of 
evidence in appeal. On this, their Lordships could not be 
said to have made any unsettling sort of pronouncement but 
merely raise a word of caution against a too free admission of 
evidence in appeal. 





Rajan OF RAMNAD v. KAMID RowTHAn, I. L. R. 
49 Mad. 335 : 50M. L. J. 503 (P.C.). 

In this case, an important question as to the rights of 
occupancy tenants in trees arose. - 


a mau 
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There might be three situations in wich the trees might 
be held. The question here was as to palmyra trees. 


(i) They may be growing on the land held by the ryot 
and no mention is made of them. 


(ii) They may be on the land held by him but the trecs 
might be treated as a separate entity. 


(i) They may be let to a person on whose land they 
do not grow. 


In the first case, their Lordships are clear that S. 12 
applies and the tenant is not liable if he cuts down the tree. 
The ingenious distinction made between the right to cut and 
the right ta appropriate and rejected by the High Court has 
apparently been also rejected by their Lordships. Equally 
their Lordships are clear that the tenant is liable in the third 
case and for the full value of the trees cut. 


Their Lordships remit the case to the High Court for 
consideration as to what should happen in the second casc. 
; b 
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LALA PUNJASHET v. MOTIRAM BuDHU, I. L. R. 
50 Bom. 192. 5 
This decision brings about uniformity in the construction 
of the expression “other sufficient grounds” in O. 23, R. 1 
(2) (&) of the Civil Procedure Code by understanding it as 
being ejusdem generis with “some formal defect” in subs 
clause (a). This has been the view held in the other High 
Courts as may be seen from Aiya Koundan v. Gopanna Maru- 
diar (1), Mahendra Ram v. Singi Lal (2) and the other cases 
referred to in the judgment; but it is not clear what the genus 
of which formal defect is a species. Merely saying that the 
other causes must be analogous to formal defect does not give 
a clear idea as to what those causes might be. Again the 
formal defect referred to in sub-rule (a) must be such as to 
cause the dismissal of the present suit; but the other grounds 
referred to in sub-rule (b)are not such as would cause a failure 
of the present suit but grounds for allowing the 
institution of a fresh suit on the same subject-matter. It 
may be a question whether the rule of cjusdem 
generis can be applied when the purposes differ and are not 
similar as stated above. No doubt the word “other” in sub- 
clause (b) would seem to suggest in the case mentioned in 
sub-clause (4) a fresh suit may be instituted. On the nature 
of the rule of ejusdem generis in the construction of statutes, 
deeds, etc., we would refer to the exhaustive treatment of 
it by McCardie, J. in SS. Magnhild v. McIntyre Brothers 
and Co. (3) to show the extent of obscurity in which the rule - 
is involved. It is however settled before the rule can be 
applied that one should be able to settle the genus of which the 
previously mentioned categories form species. If that is not 
possible the general words cannot be restricted in their mean- 
ing. Again the previous words should not exhaust a genus by 
themselves. The learned Judges have referred to Chhaju 
Ram v. Neki (4) in support of the ejusdem generis construc- 
tion. To show that the rule is not inflexible we would refer 
to Shankar Ganesh Dabir v. Secretary of State for India (5), 
where the ejusdem generis rule was not adopted. Reference 
may also be made to the judgment of Hill, J. in Le Mesurier 
v. Wajid Hossain (6) as to the limits of the application of 
1. (1914) 27 ML J 480. a. (1918) 3 PL J 651. 
3. (1920) III K B gar. 
4. (1923) 49 I A 144: 43 M L J 332 (PO). 
5. (1922) 49 I A 319: 49 C 845: 44 ML J 32 (PC). 
6. (190a) IL R 29 C 890 (F B). 
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the rule. It may also be doubted whether any serious con-'` 
sequence would result even if the ejusdem generis rule is not 
adopted in this case as the matter rests in the discretion of the 
Court whether the léave to institute a fresh suit is to be given 
or not in each case. We would in this connection draw 
attention to the observations of Sadasiva Alyar, J. in Karu- 
swami Pillai v. Jagadambal (7) on this question. 





Framroz EDULJI v. MAHOMED Essa, I. L. R. 50 Bom. 
266. l 


It is somewhat remarkable that the view of the Madras 
High Court in Best v. Haji Muhammad Sait (8) that interest 
on a promissory note payable on demand, where no interest is 
provided for, runs only from the date of demand and not from 
the date of the promissory note itself under S. 80 of the Act, 
has gone without challenge, so long. Even Messrs. Bhasl- 
yam and Adiga in their commentaries on the Negotiable Instru- 
ments Act have cited that case without comment. It is well 
settled that when the expression “on demand” 1s used in a 
promissory note, it means that the note is payable immediately 
on its execution and no demand is necessary before payment is 
due. See Seetharamayyar v. Muniswami Mudaliar (9) and 
Norton v. Elam (10). Cf. Art. 73 of the Limitation Act. If 
therefore no demand is necessary to render the amount under 
the note payable, it seems difficult to support the decision in 
Best v. Haji Mukammad Sait (8) and the learned Judges in this 
case have, if we may say so with respect, rightly dissented 
from the ruling and come to the conclusion that interest at 
6 per cent. per annum is payable in such a case from the date of 
the execution of the note itself. 





7. (1918) ILR 41 M yr: 35 ML J 27. 
8. (1899) IL Ras M 18. 9. (1919) MWN 185: 9 LW 437. 
10, (1837) 2 M & W 46r. 
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PARBATI CHARAN MUKHERJEE v. AMARENDRA NATH 
BHATTACHARJEE, I. L. R. 53 Cal. 418. 


This decision is useful as indicating the limits of the rule 
avoiding an instrument by reason of its material alteration. 
The law on the subject in this country is derived entirely from 
the English decisions, and the review of the English cases on 
this question by the learned Judges will therefore be found 
particularly helpful. A material alteration of a document 
after its execution by or with the consent of any party thereto 
or any person entitled thereunder but without the consent of 
the party or parties liable thereunder renders the deed void 
with the result that no action can be maintained on the instru- 
ment. The avoidance, however, does not prevent the instru- 
ment being used for proving a collateral fact as, for instance, 
the acknowledgment of a pre-existing liability to pay a sum 
of money, even though it may be to the person who made the 
alteration, provided the obligation sought to be enforced is not 
one arising on the covenants in the instrument. If, however, 
the pre-existing obligation is merged in the instrument 
materially altered, all rights would be extinguished by the 
material alteration. These are the principles given effect to 
by the learned Judges in the case, where the pre-existing 
liability was not merged in the mortgage bond and the acknow- 
ledgment of the pre-existing liability in it was allowed to be 
given in evidence in a suit based on the original liability ; and 
the learned Judges consequently granted a money decrce. 


There is one other aspect of this branch of the law that 
we wish to draw attention to. The avoidance in the case of a 
materially altered document is not, it must be noticed, ab initio 
or so as to nullify any conveyancing effect. Reference may 
be made in this connection to Hipkins v. The Birmingham Gas 
Light Company (1) where it was held that notwithstanding a 
subsequent cancellation of a lease deed, the lessor could recover 
the rent as it was incident to his reversion created by the lease. 
See also Norton on Deeds, pp. 29 to 31 for a full discussion 
of the question and the cases bearing on the same. So that, 
if by the conveyance prior to the date of the material alteration 
any, interest became vested in the mortgagee, vendee or lessee, 
it will not be divested on a material alteration of its terms. The 
result will be that in this case there will be a valid mortgage on 
the property created at the time of the original execution of 
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the mortgage, if the property mortgaged was movable pro- 
perty. If the property was immoveable, it may be a question 
whether by reason of registration of the document ona date 
subsequent to the alteration its operation takes eflect on the 
document from the time of its original execution and prior to 
the alteration, by virtue of S. 47 of the Registration Act. If 
by such relation back, the document becomes a duly registered 
document at the moment of its original execution itself, the 
mortgage interest that may thereby become vested in the mort- 
gagee cannot be divested by the subsequent alteration. It 
would then be a further question how far the mortgage right 
so vested can be enforced by suit. It has been held in such a 
case the person entitled cannot enforce the covenants con- 
tained in the materially altered document. Cf. Davidson v. 
Cooper (2). But supposing under a usufructuary mortgage, 
or an English mortgage, the mortgagee had entered into 
possession, he cannot be ousted from possession and it would 
also seem he can even recover possession on foot of his title. 
This branch of the rule has obviously no application to the case 
on hand as what is sought to be enforced is the covenant under 
the mortgage bond which, as pointed out above, cannot be 
enforced by reason of its material alteration. 





PursHoTAM HuRJIWAN v. NAVNITLAL HURGOVANDAS, 
I. L. R. so Bom. 275. 


The questions discussed in this case are of great interest 
on the law of contempt of Court. An application was made 
by a Hindu husband for the custody of his wife from her 
parents. The matter was heard in camera by a Judge on 
the original side sitting in chambers. The Judge having no 
time to deliver a detailed judgment expressed his conclusions 
and said that he would give his reasons on a later date. 
Between the two dates, one of the parties published a report 
of the proceedings which was inaccurate in some respects; and 
an application was made to commit him for contempt. The 
Trial Judge and the Appellate Bench both held that the party 
was in contempt. Prior to the decision of the House of 
Lords in Sco v. Scott (3), it was held in England, that Courts 
had an inherent jurisdiction to hear cases in camera and this 
right was frequently exercised in matrimonial cases; so muuch 
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so, hearing cases in camera became a rule of practice when- 
ever Judges in any jurisdiction thought that such a course was 
called for. | When the whole question came up for review 
before the House of Lords in the above case, it was examined 
by the noble Lords from all points of view and it was held 
that except in cases relating to wards and lunatics and in cases 
of trade secrets and possibly also in some cases where justice 
could not be done if the hearing. is in public, there is no 
jurisdiction in any Court to hear cases in camera; and the 
publication of the proceedings held in camera ina suit for 
nullity of marriage was held not to be a contempt of Court, 
although there was a consent order for a hearing of the case 
in private. In the present case there can hardly be any. 
doubt that a publication of matter which was not an accurate 
report of the proceedings, especially before the delivery of 
the final judgment in the case would amount to a contempt of 
Court. But if the case is to be understood as laying down 
anything more, the matter is not without difficulty. Taking 
tt for the present purpose that the proceedings had terminat- 
ed and there was nothing inaccurate in the report, an order to 
conduct the hearing in camera does not put a ban of secrecy 
for all time in future. This is made perfectly clear by the 
House of Lords themselves; otherwise even the report of the 
case itself in the Law Reports may become a contempt as 
Lord Shaw remarked in the same case. It may be noticed 
in passing that the guardianship case itself in the present 
instance is reported in Navnitlal Hurgovandas v. Purshotam 
Hurjiwan (1). 

Again, if as Lord Halsbury observed in the case, the pros 
ceedings of the Court when exercising jurisdiction in matters 
of wards have no relation to the public administration of 
justice but the Judge merely acts as an arbitrator dealing with 
{amily disputes, it may be a question whether the principles of 
the law of contempt as applicable to Courts of justice can be 
applied to the case. It is not clear whether the law of cort 
tempt can be applied to the case of a domestic forum like a 
caste panchayat. But it is possible tha: in the cases of 
guardians and wards the Court fills the dual capacity of a Court 
of gustice and of administering the affairs of the ward as 
pointed out by the Lord Chancellor, Lord Haldane. 


On the question of the disclosure of proceedings in 
chambers other than the specified cases of wards, lunatics and 
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trade secrets, the learned Judges have reserved their opinion 
in the present case. But with all respect, we venture to think 
that the practice of secrecy and non-disclosure of those pro- 
ceedings are‘ entitled to no more consideration than the practice 
which had grown up in the English Courts about hearing cases 
in camera and the non-disclosure of those proceedings 
which was, despite, declared to be illegal and without jurisdic- 
tion and which even the consent of parties would not curc. as 
pointed out and explained by the House of Lords. After 
the examination of the question by Lord Shaw in the House of 
Lords case, therg seems to be nothing to be said in favour of 
the legality of the practice said to be prevailing in the Bombay 
‘High Court of keeping private the proceedings and decisions 
arrived at in chambers in respect of all matters. 


Li.) THE MADRAS LAW JOURNAL (N.I. C.). 037 


Nann Lat SARAN v. DHARAM KIRTI, I. L. R. 48 A. 377. 
The question in this case was as to the proper construction 
to be put upon Explanation I of Art. 182 of the Limitation 
Act. A decree had parts. Part of it was jointly passed 
against all the defendants and in another part it was passed 
severally against the various defendants. The question was 
whether application in respect of the latter portion will save 
limitation as regards the former portion. Their Lordships 
hold, not. They think that neither part of the explanation 
applies to the case if you take the words literally. They 
would take each part andapply the explanation to that part. 
In other words, they would treat the joint portion of the decree 
as a joint decree, and several portion of the decree as a seve- 
ral decree. Prima facie the conclusion seems reasonable. 
The Madras High Court in Subramania Chettiar v. Alagappa 
Chettiar (1) apparently takes a different view and holds that if 
any part of the decree is joint, the decree must be treated as a 
joint decree. The case itself was one in which there were two 
parts__one part a joint decree against three people and another 
part a joint decree against two of them__so that the case was 
one of joint decree. But the case has been taken as laying down 
the wider position. See Pattanmayya v. Pattayya (2). The same 
view is taken by the Calcutta High Court in Barada Kinkar v. 
Nabin Chandra (3). This much is to be said in favour of that 
view that apart from the explanation there is 
no reason to confine the saving quality 
to applications against the particular person or in respect of 
any particular subject-matter. The explanation restricts the 
operation of the article against the subject. The proper way 
of construing it is to take it literally. If it applies to a parti- 
cular case in terms, all right and good. If it does not, there 
is no reason why the article should not be taken to apply un- 
qualified by the explanation which comes to the same thing as 
saying that the definition of a joint detree is to be applied to 
all cases to which the other definition does not apply. 





EMPEROR v. KALWA, I. L. R. 48 All. 409. 

In this case, the Allahabad High Court prefers the ruling 
of the Calcutta High Court in Emperor v. Ashootosh Chucker- 
butty (4) that a conviction should not be based on the 
uncorroborated confession of a co-accused to that in 
Emperor v. Kehri (5) that such a conviction is 
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not unlawful or improper. Corroboration according to their 
Lordships must point to the identification of the person charged 
with the particular act. This is in accordance with the gene- 
ral trend of opinion in the other High Courts. 





Ram Sanai v. MADAN Lat, I. L. R. 48 All. 432. 

In this case their Lordships were put to considerable diff- 
culty by the Full Bench judgment in Yad Ram v. «Sundar 
Singh (1). The Lower Courts decided that a 
mortgagee of a decree was not entitled ~ to 
apply under O. 21, R. 16 to execute the decree, following 
some ruling of the High Court which their Lordships are at 
pains to show did not apply to the facts of the case. This, 
they consider, sufficient for them to interfere with the judg- 
ment of the Lower Court. In plain English, the Lower Court 
bad committed an error of law. If, as the Full Bench held, 
an erroneous construction put upon the Statute by which the 
particular application was held not to be entertainable was not 
a question of jurisdiction, illegality or material irregularity, 
this was a fortiori. But we agree that the decision of the 
Full Bench is wrong and requires re-consideration. 


r 





SHEO Prasan v. NARAINI Bar, I. L. R. 48 All. 468. 

This case adds a new terror to decreeholders whose 
troubles begin, as observed by the highest judicial authority, 
only after the judgment. Their Lordships seem to hold that 
an application for execution made merely with intent to keep 
the decree alive and not really to carry on execution cannot 
save limitation because according to them such an application 
is not a bona fide application for execution. The curious part 
of the decision is that it ignores decisions that hold to the con- 
trary -and purports to gest upon decisions which do not seem 
to lay down any such rule. Soon after the Act of 1871 was 
passed in Rohini Nundun Mitter v. Bhugwan Chunder 
Roy (2), Markby and Romesh Chunder 
Mitter, JJ. expressly laid down that absence of bona fides is 
not-a ground for disregarding an application under the Act of 
1871. This led to the Full Bench decision “ in 
Esham Chunder Bose v. Prannath Nag (3) 
where the Full Bench upheld the principle laid down in 

x. (19283) I L R 45 A 425 (F B) a. (1874) 22 W R 154. 
| 3. (1874) 22 W R 512 (F B). > ; 
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Rohini Nundun Mitter v. Bhugwan Chunder Roy (2). This 
view was re-afirmed in Shurut Chunder Sen v. Abdool Khyr 
Mahomed Mokutesur Billah (4) and referred to as the law in 
Faez Buksh Chowdhry v. Sadut Ali Khaw (5). After this 
the legislature re-enacted the Limitation Act twice and yet no 
indication is given that these decisions are disapproved of. On 
the other hand, the language on which the decisions of the Act 
of 1859 proceeded, “enforce the decree” has been altered into 
“ applying in accordance with law to the proper Court for 
execution”. Roy Dhunput Singh v. Mudhomotee Dabta (6) 
and Mungul Pershad Dichit v. Grija Kant Lahiri (7) are 
decisions under the Limitation Act of 1859. 
Chattar v. Newal Singh (8) is a case on 
the construction of the “words “in accordance with 
law” and lays down that an application to the Court to give 
something which it can under no circumstances give is not an 
“ application in accordance with law”. The other cases no 
doubt refer to bona fides but that is not for the purpose of a 
restrictive interpretation so as to exclude even perfectly good 
applications but for the purpose of extending the article to 
cases where the relief asked for is not competent or proper for 
the Court to grant or the application is defective. The words 
“in accordance with law ” are considered as giving the Court 
considerable latitude with respect to defective applications. 
It is here that bona fides come in. To interpret the article in 
the manner the Court has done in this case is to forget that the 
Limitation Act is an enactment of a restrictive character and 
should be strictly construed. The Court has no right to inter- 
polate words which are not in the article. All that the Court 
is entitled to see is whether the conditions prescribed by the 
article have been satisfied. The conditions are previous 
application for execution or application to take a step-in-aid of 
execution in accordance with law or issue of notice. If these 
conditions are satisfied it has no right to consider 
whether the application was bona fide or not. The Court could 
not have dismissed the application whether the application was 
bona fide or mala fide. It cannot also treat it as non est. The 
issue of notice is one of the starting points. Could the Court 
introduce ‘question of bona fides there? If it could not, for 
the same reason it could not in the other cases. : 
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NIRMAN SINGH v. LAL RUDRA PRATAP SINGH, I. L. R. 
48 All. 529 (P. C.). 

_ This is a somewhat obscure judgment. The facts were : 
On the death of the father there was some dispute between 
the sons as to mutation__the eldest claiming to be solely en- 
titled on the ground that the estate was an impartible one, 
while the others alleged the property to be ordinary partible 
property in which all were equally entitled. The Extra 
Assistant Commissioner made an order recording his name as 
lambardar and that of others as co-sharers. On appeal, the 
Deputy Commissioner cancelled the entry of the names ot the 
brothers leaving them to claim their share in the 
éstate by proper proceedings. The brothers lived 
jointly with the eldest brother and latterly were 
being paid maintenance. The question, under the circum- 
stances, was, whether the brothers could be said to have been 
excluded. The SubyJudge held, following the Belgaum case, 
that the other members could not be held to be excluded. The 
Judicial Commissioners held the contrary, misconceiving the 
effect of the order in the mutation proceedings. Their view 
was that the eldest brother asserted exclusive right and that 
position having been accepted by the Revenue Officer, further 
possession of the eldest brother was adverse to the other bro- 
thers. Their Lordships point out that the true function of 
the mutation proceeding is to give possession to some person 
for fiscal purposes and that it has not the effect of determining 
any rights inter se, and that as a matter of fact also, it left the 
rights of parties unaffected. The view of the Privy Council 
apparently is that though the eldest brother asserted an ex- 
clusive right, he was put in possession by the Revenue Autho- 
rity for its own purposes, leaving the rights of parties una ffect- 
ed and so far as other brothers were concerned, they being in 
receipt of allowances, they were not excluded and therefore 
there was no question Of limitation. His assertion could not 
alter the nature of his possession. Some such must be their 
Lordships’ view because their Lordships concede that the bro- 
ther asserted an exclusive right but point out that the Revenue 
Authority did not accept his assertion and one fails to see other- 
wise any explanation of Raghunath Bali v. Maharaj Bali (1) 
which would have applied. 


r. (1885) ILR rx C 777. 
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Jocrstt CHANDRA Roy v. ANNADA CHARAN CHAUDHURY, 
I. L. R. 53 Cal. 590. 


The exact point that arose in this case does.not seem to 
have come up for decision before, either in this country or in 
England. A lease deed for a term of six years provided that 
the lessee, his heirs or assigns should be entitled to an option 
for a renewal for similar term of years and so on after each 
such subsequent lease on certain terms. It is immaterial in 
this connection to refer to the death of the lessee or the as- 
signment by the lessee’s heirs as they make no difference. A 
covenant for a renewal of lease itself runs with the land and 
with the revergion. Again an option for perpetual renewal is 
, not unknown to law though Courts will lean against construing 
a clause as giving a right of perpetual renewal. Baynham v. 
Guy’s Hospital (1). The lessee in this case continued in pos- 
session after the original term of six years as tenant without a 
renewal being applied for or obtained. He so continued in 
possession for more than six years and the question was whe- 
ther he was entitled to the right of renewal under the lease 
deed after twelve years. The learned Judges have answered 
it in the negative. It is well settled that in a case where a 
lessee has an option of renewal, it is open to the landlord to 
call upon the lessee whether he is willing to exercise his option 
of a renewal and, in default, to put an endto the lease. 
Hersey v. Gibleta (2). It is equally settled that the expiry 
of the original term and the continuance in possession there- 
after of the tenant would not by themselves disentitle the 
option from being exercised by the lessee. Moss v.Barton(3). 
If, however, the renewed term would have determined when 
the relief to the lesseeis to be given in a suit he 
would no longer be entitled to remain in possession under the 
covenant for renewal. Jardine Skinner & Co. v.Rani Surat 
Soondari Debi (4). The present case goes one step further 
than all these, as, though the first term,of renewal would have 
terminated, the tenant, if he had obtained a renewal of the 
lease, would have been entitled to a further option of renewal 
ad infinitum. The learned Judges have held that in such 
a case, he is not entitled to exercise the option any longer, if he 
did not exercise his option “on the previous occasion and 
obthined a lease thereunder. 
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FAKIRGOWDA v. VISHNUDAS, I. L. R. 50 Bom. 326. 


In this case, the defendant failed to pay the amount of 
costs under a conditional order that an ex parte decree would 
be set aside if the defendant paid within a time fixed the costs 
of the plaintif and the application to set aside the ex parte 
decree was consequently dismissed and the question arose whe- 
ther this order of rejection was appealable under O. 43, R. 1 
(d) of the Civil Procedure Code. The learned Judges have 
answered it in the negative. Weare not sure whena_ con- 
ditional order is passed, it may not be open to argument on 
the one side that it is an order setting aside the ex parte decree 
on the payment of costs and on the other side that it is impliedly 
an order refusing the application if payment is not made. 
Cf. Nannhu Mal v.Gulabo (1). Such a bifurcated order 
cannot be definitely said to be an order of rejection which is 
the only order appealable under O. 43, R. 1 (d). That is 
why the Madras High Court in Venkataswami Naidu v. 
Shanmugam Pillai (2) and Rajagopalachari v. Narasimha 
Thathachari (3) and the Allahabad High Court in Jagannath 
Sastri v. Kamta Prasad Upadhya (4) have held that the præ 
per course for the Court under O. 9, R. 13, is to direct the 
payment of costs or furnishing of security at the first instance 
and subsequently on the non-compliance of the direction to 
make an order rejecting the application to set aside the ex parte 
decree. If such a procedure is followed there will be a defi- 
nite order of rejection which will be clearly appealable. No 
doubt when such an order is appealed against, the order as to 
payment of costs, etc., being in the discretion of the first Court 
would not ordinarily be interfered with by the appellate Court. 
It is needless to point out that a discretion vested in any Court 
may be interfered with by another tribunal in proper cases. 
Reference may be made in this connection to the observations 
of Lord Halsbury on the interference with the discretion vested 
in other Courts or public bodies in the well-known case of 
Sharp v. Wakefield (5). We do not think that anything 
that has been said by the learned Chief Justice in the case under 
review can be understood as running counter to those 
observations. 


1. (1909) ILR 26 A 175. 2. (1917) 6 L W 757. 
3. (1925) 88 I C 196. 4. (1914) TL R36 A 77. 
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GURUSHANTAPPA v. Guruva, 1. L. R. 50 Bom. za 


The Select Committee on the present Civil Procedure Code 
reported that S. 99 of the Transfer of Property Act should be 
repealed altogether and not retained even in its present form 
as O. 34, R. 14, as it has always been understood even prios 
to the enactment of S. 99 in the Transfer of Property Act, 
that under a decree on the personal covenant in a mortgage 
bond, the entire property and not merely the equity of redemp- 
tion should be sold in execution, Khiarajmal v. Daim (1) 
and no protection was thus needed to the mortgagor against 
the mortgagee selling the equity of redemption alone keeping 
the mortgage interest in himself. Some difficulty might arise 
in cases where the mortgagor had created subsequent incum- 
brances or sold the equity of redemption. In those cases no 
protection is needed from the point of view of the mortgagor, 
but only the mortgagee will suffer if he does not bring a suit 
under S. 67 of the Transfer of Property Act impleading all 
the necessary parties as he will then not be able to work out 
his rights fully. But the legislature has thought fit to retain 
the provision as we have it inO. 34, R. 14 of the Civil Pro- 
cedure Code. Even under this rule, one of the ‘necessary 
requisites for its applicability is that there should be a mort- 
gage or charge prior to the decree itself as pointed out in 
Official Receiver, Tanjore v. Nagaraina Mudaliar (2) and 
Indramani Dass v. Surendra (3). If therefore the 
mortgage or charge comes into existence by the decree itself or 
subsequent to the decree sought to be executed as in the case 
under notice 0.34, R. 14. can obviously have no application. In 
cases where a third person binds himself personally and stands 
surety for the judgment against another and gives his property 
as further security, the decree that is executed against the 
surety is under S. 145 of the Code really the one passed 
originally against the judgment-debtor and not a fresh one 
after the giving of the surety bond. e This is really stating 
the ground of decision of the learned Judges in the present 
case in another form. The ratio decidendi of Amir v. 
Mahadeo Prasad (4) is with all respect irreconcilable with 
that of Mukta Prasad y.Mahadeo Prasad (5) , but the former 
decision can be supported on the ground that the interest of 
the’ surety in the properties given as securities became vested 
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in other persons and there can tħerefore be no effective remedy 
against the properties without a suit under S. 67 of the Trans- 
fer of Property Act against the various owners of the equity 
of redemption. If, in the present case, the property given 
as security were subsequently sold to a third person, the pro- 
cedure under S. 145 would obviously not entitle the decree- 
holder to sell the property in the hands of the third person and 
he would necessarily have to sue on the charge or mortgage in 
the proper form. The exact question that arose in this case 
did not come up for consideration in Official Receiver, Tanjore 
v. Nagaratna Mudaliar (2) as the other person whose pro- 
perty was given as security was the son of the judgment-debtor 
whose property could have been proceeded against in execution - 
of the original decree itself and the learned Judges therefore 
leave the present question open. The Patna High Court has 
taken the same view in Babu Ganga Deo Narain v. Joti Lal 
Sahu (6) and Madho Prasad y. Chandrabati Kuer (7). We 
would in this connection only refer, in addition to the case in 
Musammat Chandrabau v. Madho Prosad (8) and submit 
that the view taken therein is not inconsistent with the decision 
under notice. 
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MASIT-ULLAH v. DAMODAR Prasan, I. L. R. 48 All, 
518 (P. C.). i NT ee A es 

In this case, their Lordships reject the distinction made 
between the liability of the son, grandson and great-grandson 
in respect of the obligation to pay the ancestor’s debts from 
` joint family or ancestral estate. Their Lordships hold that 
the right by birth and the obligation to pay are co-extensive and 
‘the distinction is good only if the Hindu law liability 
is sought to be enforced independently of the possession of 
ancestral assets which cannot of course be done in British Indian 
“ Courts now. 

In this case, the sale was for Rs. 18,400 and in the view 
taken by the Privy Council, the consideration to the ertent of 
Rs. 16,000 was for the discharge of binding debts. The 
balance of Rs. 2,000 remained unaccounted for though the 
amount was shown to have been paid to the father. On the 
finding that the son was living with the father and the suit was 
collusive one and the father’s evidence which would have been 
‘material had been withheld and a substantial portion of the 
consideration had been found .binding, their Lordships- dis- 
missed the suit of the son wholly. The Sub-Court on the 
same view released a share of the property proportioned” to 
the part of the consideration found not binding. This, their 
Lordships say, was unworkable, agreeing with the High Court 
in this matter; whether they also mean incompetent is more 
than one can say. l 





RAMIAH v. VENKATASUBBAMMA, (1925) I. L. R. 
49 Mad. 261 : 50M. L. J. 308 (F. B.). ` $ 

It is S. 187 of the Succession Act which provides that no 
right as executor or legatee can be relinquished unless a Court 
of competent jurisdiction shall have granted a probate of the 
will under which the right is claimed, “ that compels the execu- 
tor in the case of wills coming under that Act to take out pro- 
bate. For even in those cases it is not the probate that con- 
fers the power on the executor to deal with the estate but the 
will [Meyappa Chetty y. Subrahmanya (1)] and the vesting 
section 188 makes no reference to the grant of probate. In the 
Probate and Administration Act there is no section correspond- 
ing to S. 187 but there is the section corresponding to S. 188 
without any reference again to the grant of probate. S. 12 
no doubt is worded as if the grant of probate validates inter- 
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mediate acts of the executor as guch but then it is not.to be for- 
gotten that the Act applies to some wills where the taking out 
of probate is compulsory. That would seem to be sufficient 
explanation forthe wording and there is this undoubted fact 
that there are numerous sections of the Act that must be appli- 
- cable’ to wills whether probate is taken-out or not. See 
Chapter XI. There are further, as pointed out by Mr. Jus- 
tice Kumaraswami Sastri, J., certain practical difficulties in 
holding that the provisions of the Act apply only to executors 
who have taken out probate with reference to the acts done 
by them if their validity is to be made dependent upon the 
accident of their taking out probate. On the whole we think 
the view of the Full Bench that the provisions of the Act apply 
. to executors who have not taken out probate as well as those 
who have, excepting of course those sections that professedly 
deal with executors who have taken out probate, is the view, 
most-consistent with both principle and convenience. 





VENKATESAM CHETTY v. GULAB CHAND, (1925) LL. R. 
49 Mad. 291: şo M. L. J. 190 (F. B.). 

After the judgment of the Privy Council in Sabitri 
Thakurain v. Savi (1) the point was unarguable that O. 41, 
R. 22 would not apply to Original Side appeals. 

SANJEEVA Reppr v. Koneri REDDI, (1925) I. L. R. 
49 Mad. 315: 50M.L. J. 460. 

This is a somewhat interesting case. The defendant 
was sued for damages for making certain defamatory state- 
ments, first in an application to the Magistrate to take security 
proceedings ; secondly, before the Police Officer to whom the 
matter was referred for investigation. The question was 
whether the statements were absolutely privileged. The 
first being to a Court to initiate a judicial proceeding for the 
protection of the defandant, there was little difficulty in hold- 
ing that it was privileged. For the second, there was more 
difficulty in that the privilege conferred by S. 161 did not 
apply, for it was not an investigation contemplated by that 
section. Their Lordships hold that the privilege applies on 
‘the analogy of statements by witness to parties, their agents 
or their solicitors as a preliminary to their examination in Cie 
which have been held privileged by the House gE Lords in 
W aison v..McEvan (2). ‘ 

1. (xgar) ILR 48 C 481: 40 ML J 408 (P C). 
2. (1905) A C 480. 
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CHIDAMBARA THEVAR v* SuBBARAYAR, (1925) IL, R. 
49 Mad. 508: si M. L. J. 139. KA” 


Is a mortgage decree a decree for the payment of money? 
lt might undoubtedly become one, if there is a personal coye- 
nant, when the security is exhausted and a balance remains 
due. So long as that stage is not reached, there is no decree 
for payment of money. The same view is taken, we see, in 
Rajarathna Naidu v. Ramachandra Naidu (1). O. 21, 
R. 36 contemplates the enforcement of a decree for payment 
of money by arrest.It might look somewhat strange that though 
there is a prohibition against execution by a judgment-debtor 
when money decree is transferred to him, if a mortgage decree 
is assigned to a judgment-debtor he should be in a position to 
obtain a decree under O. 34, R. 6 which he may execute against 
the others. But this does not necessarily follow. The pro- 
hibition of the section might not apply but there is nothing to 
prevent the Court from considering the question whether by 
reason of the transfer, the decree has ceased under the general 
law to be executable in whole or in part, or whether 
by reason of such a transfer the money has ceased 
to be “legally recoverable” from others within the 
meaning of O. 34, R.6. Even in the case of the mort- 
gage decree, if the assignment is in favour of the person 
primarily liable there is nothing to prevent the Court from 
holding that the decree should not be executable by him. The 
prohibition under O. 21, R. 16 is an absolute one and has no 
regard to the special circumstances of the case. It makes no 
distinction between judgment-debtors primarily liable and 
secondarily liable, between execution for the aliquot share of 
the decree for which the other judgment-debtors are liable 
and execution for the full amount. All these distinctions are 
available for consideration by the Court when the objection 
is taken under the general law. 





VENKATASUBBA MUDALI ú. MANICKAMMAL, (1925) 
I. L. R. 49 Mad. 513: 50M.L. J. 364. 

Tt is one thing to say that an agreement prior to decree 
that 4 decree should be passed but when passed should either 
not be executed against the contractee or not be executed for 
some time should not be permitted to be pleaded at all being 








1. (1904) TL R47 M 948 :47 ML J 434. 
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inconsistent with the decree. “ That is the view which has 
commended itself to the Rangoon High Court. It is quite 
another thing and to us is wholly unintelligible why or how on 
principle any distinction could be made between an agreement 
not to execute the decree and an agreement not to execute for 
atime. The decree as it stands is executable and an agree- 
ment not to execute it for a time contradicts it quite as much 
as a decree not to execute at all. We do not believe that even 
those Courts that hold that such an agreement is pleadable 
in execution would allow it to be pleaded if it could have been 
pleaded as a defence to the suit itself. Such a thing as a 
contract not to sue as distinguished from a release is- well 
known and a man might well agree to have a decree passed 
and at the same time might enter into a contract that 
the decree should not be executed. If the arrangement is 
with a view to commit fraud on a third party, there might be 
difficulty in enforcing such an agreement but where no fraud 
is intended and the arrangement is merely to protect the party 
entering into the contract without at the same time effecting a 
settlement of the claim there is no reason why it should not 
be enforced. Such a thing will ordinarily happen when there 
are others jointly bound. Such an arrangement would he 
quite good under the English Law as a contract not to sue out 
execution against one without at the same time releasing the 
claim altogether. 


ae 
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SATYANARAYANA v. SHINNA VENKATRAO, (1925) 
I. L. R. 49 Mad. 302: so M. L. J. 674. 

- We quite agree that when the vendee under an agreement 
of sale comes into Court and says that he had a sale deed 
executed by the defendant in his favour which he could have 
got registered under the provisions of the Registration Act, it 
is not open to him to ask the Court to direct the defendant 
to execute another document and register it. The defendant 
never stipulated for it and the plaintif could not therefore 
insist upon it. If the defendant did not take any of the steps 
which he ought to have, the plaintiff had his remedy under 
the Act, and if he failed to avail himself he has no other 
remedy. If, for no fault of the plaintiff, the remedy under 
the Act is not available to him, either because the document 
has been fraudulently withheld by the defendant or is destroy- 
ed owing to no negligence of the plaintiff, he may have his 
remedy of specific performance. In this case what happened 
was apparently that the document was not registered because 
the defendant denied execution. Is it not open to the plaintiff 
to take the defendant at his word and ask him to execute a 
proper conveyance ? If the plaintiff persisted in saying that 
the conveyance is good, he is on his own showing out of Court 
but if he did not and relied upon the word of the defendant, 
is there anything to prevent the Court from giving him the 
relief ? We-think not. 





Harmwas NARAYANDAS v. DEVKUVARBAI I. L. R. 
50 Bom. 443. 

This is a decision of considerable interest on Hindu joint 
family law and shows that an ancestral nucleus of property 
is not essential before the earnings of joint family members 
can become joint family properties. A Hindu father with no 
ancestral nucleus of property started business and made some 
fortune. A son was afterwards bor? to him and the father 
and the son having common mess and worship, did business 
together and earned considerable properties thereby. The 
first question was whether under these conditions the pro- 
perties earned were the joint family properties of the family 
corgposed of the father and the son with all their incidents 
or were properties held by them in joint tenancy or tenancy- 
in-common. The learned Judges held that in such circum- 
stances the properties were owned by them as joint family 
properties with the right survivorship and right by birth in 
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persons that might be subsequently born în the family. Al- 
though the contrary was held in Chatturbhooj Meghji v. 
‘Dharamsi Naranji and Harjivan Dharamsi (1) and adopted 
by Mayne in the earlier editions of his work on Hindu Law, 
it was held by the Privy Council as early as Rem Pershad Te- 
warry v. Doss and others (2)and by the Madras High Court in’ 
Sudarsaxam Maistri v. Narasimhulu Maistri (3), Gopala- 
swami Chear v. Arunachalam Chetti (4), that under these 
circumstances the properties earned would be joint family 
properties. To have this effect, however, it was pointed out 
by Bhashyam Aiyangar, J. in Sudarsanam Maistri v. Nara- 
simhulu Maistri (3) that all the then members should have 
joined in the business and that if only some of the members 
of the family earned by their exertions without joining the 
others in the business, the properties so acquired would not be 
joint family properties but would be the joint properties of 
the acquirers alone in which their sons would get no interest 
by birth. We do not believe that the doubts that may have 
been cast on some other observations of the judgment of the 
learned Judge by some of the later pronouncements of the 
Privy Council, have any bearing on this part of his judgment. 

Coming to the second point dealt with by the learneci 
Judges, i. ¢., as to the validity of a gift to a daughter by a 
father and manager of a joint Hindu family of immoveabl: 
properties of the family to a reasonable extent, not having 
been made on the occasion of marriage or other auspicious 
ceremonies, the Madras High Court has uniformly 
upheld such- gifts_not merely such gifts, but 
gifts of family immoveable properties to a sister 
by a brothér and also gifts made to a son-in-law. Notwith: 
standing the attempts made in Sundararamayya v.Sibamma (5) 
and Ramaswami Aiyar v. Vengiduswami Aiyar (6) to support 
them by reference to Hindu Law texts, it is not clear whether 
they have really anything more than the enlightened conscious- 
ness of the community to support them, because the passages 
of Mitakshara, Ch. J, S. 1, verses 27 to 29 and Ch. I, S. 7, 
verses 6 to 14 are not clearly in favour of gifts of family 
immoveable properties by a father; and even allotments by 
brothers of the one-fourth share to unmarried sisters are now 
obsolete. Reference may in this connection be usefully made 


1. (1884) ILR 9 B 438. 2. (1866) roM I A 490 (506). 
3. (1901) TL Rag M 149: 11 ML J 353. 4. (1903) LL R a7 M 32. 
5. (1911) IL R ss M 628: 21 ML J 695. 
é. (1898) IL Raa M 13:8 ML J 170. 
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to the arguments reported int Antvillah Sundararamayya v. 
Cherla Seethamma (7). Again such gifts to other female 
members have not been countenanced even in Madras. See 
Movva Subbarao v. Movva Ademma (8). Although it may 
be difficult to find authority for the validity of such gifts in the 
texts of Hindu Law, after the pronouncement of the Privy 
Council in Ramalinga Annavi v. Narayana Annavi (9) afirm- 
ing Narayana v. Ramalinga (10) their validity need not have 
been left in doubt by the Bombay High Court in the case unde 
notice and upheld on the narrow ground of the son’s acquies- 
cence in the gift by the father. 


MALLAPPA VENKATESH v. JANARDAN, I. L. R. 50 Born. 
450. 


In this case the learned Judges have held that in the case 
of leases with a covenant for forfeiture and a condition of 
re-entry by the landlord, in the event of assignment or parting 
with possession of the leased properties by the tenant, 
the Courts have power in equity to relieve 
the tenant against forfeiture, although no case of 
fraud, surprise, accident or mistake was set up by the tenant 
as having led to the breach of the covenant. It does not 
appear from the report whether the decisions of the English 
Courts were cited before the Court ; and we venture to think 
that if the attention of the learned Judges have been drawn 
to the relevant authorities on the question, they would have 
come to the opposite conclusion. In the Courts of Common 
Law, though they leaned against forfeiture, a covenant in a 
lease for forfeiture and a condition for re-entry were always 
enforced, when a breach of the covenant was strictly proved. 
But from véry early times Courts of Equity relieved against 
forfeiture in cases of covenants for forfeiture and re-entry 
for non-payment of rent. This we find in. 114 of the Transfer 
of Property Act which applies to cases of leases governed by 
the Act. To cases exempted from the Act, the rule of equity so 
well recognised in England would be applied relieving tenants 
in cases of forfeiture for non-payment of rent. In other cases 
of forfeiture, as for instance under covenants not to 
alienate or part with possession or for repairs,Courts of Equity 








7- (3911) 21 M L J 695. _ 8. (1924) 47M L J 465. 
9. (1922) ILR 45 M 489: 43 M L J 482 (PC). 10. (1915) IL R so M-587. 
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have held that they have no power to relieve the tenant from 
forfeiture, except when the breach of covenant was occasioned 
by fraud, accident or surprise or by mistake as understood by 
that term in the equitable doctrine. This was clearly laid 
down by Lord Eldon in Hill v. Barclay (1). There are also 
direct authorities on the question dealing with a covenant for 
forfeiture and a condition for re-entry in cases of assignment 
by the lessee or his parting with possession. See Wafer v. 
Mocato (2), Hill v. Barclay (1) and Barrow v. Isaacs and 
Sons (3). The result of the English decisions in equity may be 
shortly stated that in cases of wilful breaches of covenant, 
equity will not relieve against forfeiture. There are, how- 
ever, statutory provisions in the Settled Land Act and other 
enactments restricting forfeiture for breach of covenant by 
lessee in certain instances and under conditions imposed therc- 
by. But they have no application to this country. It may 
also be noticed in this connection that a covenant or condition 
against the assigning, under-letting, parting with the possession 
or disposing of the land leased, is expressly exempted from 
the operation of the Settled Land Act by sub-section 6 (1) of 
S. 14 of the Act, with the result that in these cases the rule in 
England still is that except in cases of surprise, fraud or 
accident, there can be no relief against forfeiture. 


[END oF VOLUME Lil.) 
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NOTES OF RECENT CASES. 


Ramesam, J. 


| 
| S. A. No. 483 of 1923. 
28th April, 1926. 


Malabecr Law—Property acquired by junior IE PA, TE 


tion — Junior member becoming a karnavan and executing a will 
—If property tarwad property. 


Where one Theyyan Menon, a junior member of a tarwad, acquired 
some kanom property in his own name which was after his death 
renewed by his brother Krishna Menon in 1882'and subsequently 
Krishna Menon was in enjoyment of the property and he became 


karnavan in 1911, but before that, he executed a will bequeathing the 
property to his wife and children: - > 


Held, there is no presumptior that the Property was tarwad property 
especially when it was shown that the junior member had private funds 


out of which he could have acquired the property. 23 L. W. 575 
followed. ’ 


K. P. Ramakrishna Aias for Appellant, 
` E. Krishna Ménon for Respondènt. 
T. S. V. - 





Spencer and 


Ramesam, JJ. | A. S.No. 102 of 1923. 
30th April, 1926. 


Motor Vehicles Act—License under—Cancellation by District 
Magistrate—Illegal cancellation—Suit for damages against 
Seerstary of State—If lies—Costs—Rule as to. 


A suit for damages against the Secretary of State for India in 
Council does not lie for the cancellation by the District Magistrate of a 
license issued by him under the Indian Motor Vehicles Act and the rules 
framed thereunder for the plying of motor vehicles for hire, though 
such cancellation is illegal and opposed to the terms and conditions of 
the license. The District Magistrate did not act either as a servant o1 


kai 


. 2 


an agent of the Government ‘as he acted under the powers conferred 
upon him by Statute. 28 B. 314 and 39 M. 781 followed. 


Tobin v. Queen, 33 L. J. Common Pleas 189 referred, 7 M. 466 
(F. B.) doubted. 28 M. 213, 40 C. 452 distinguished. 


Where no cause of action is disclosed against the Secretary of 
State for India in Council, he should not be deprived of his costs merely 
on the ground that the action of the District Magistrate in cancelling 
the license cannot be justified. 


The Government Pleader for Appellant. 
- K. Kameswara Rao for Respondent. 
T. S. V. —— 


Spencer, J. 


3oth April, 1926. 


Civil Procedure Code, O. 39, R. 2—Granting of temporary 
injunction—Condttions tnposed—Order for maintenance tf can be 
granted. 

In a suit for possession of certain properties the plaintif applied 
for a temporary injunction and the Court granted the same but imposed 
certain conditions, one of them being, granting an order for mainte- 
nance to one of the defendants, 

Held, that the words ‘or otherwise’ in Rule 2 (2) of Order 39 
are wide enough to include such an order and it need not be construed 
as ejusdem generis with the previous words as the order for mainte- 
nance is granted in lieu of the right of enjoyment of the property. 

K.P. Ramakrishna Aiyar for Petitioner. 

S. Srinivasa Aiyar for Respondent. 


T. S. V. agra 


| C. R. P. No. 619 of 1925. 


‘Krishnan, J. 
| C. R. P. No. 604 of 1924. 
30th April, 1926. 
Master and servant—Wrongful disinissal—Suit for damages 
—Shortage of goods entrusted—When proof of negligence—Clause 
empowering master to digmiss for any reason—Construction. 


In a suit for damages for wrongful dismissal by a store- 
keeper against a Co-operative Society, an unexplained shortage of 
the goods entrusted to the plaintiff by the Society is not by itself proof 
of negligence on his part unless he is shown to have been given sole and 
exclusive custody of the goods. A clause in the agreement of service 
giving the master power to remove the servant for any reason which is 
in his opinion sufficient, does not justify dismissal without any reason 
proved to the satisfaction of the Court. — 

S. T. Srintvasagopalachari for Petitioner. 

A. Sundaram Atyar for Respondent. 


T. S. V. 


3 ° 


Phillips and 4 
Odgers, JJ. C. M. P. No. 1517 of 1926. 
30th April, 1926. 


Civil Procedure Code, Ss. 109, t110—Decree for more than 
Rs. 10,000—Appeal and memorandum of objections—Appeal dis 
missed and memorandum of objections allowed to a slight extent— 
Decree if one of affirimance or vartation—Appeal. 
A decree passed against a defendant for a sum of more than 
Rs. 10,000 was appealed against by him and the plaintiff also filed a 
um of objections. The appeal was dismissed, and the memo- 
randum of objections allowed to the extent of a few hundred rupees, and 
one decree was drafted in the High Court embodying the result of the 
appeal and the cross-appeal. ‘lhe defendant applied for leave to appeal 
to His Majesty in Council. Held, the dismissal of the appeal amounted 
to only an affirmation of the decree of the Court below and the incor- 
poration in one decree of the result of allowing the memorandum of 
objections did not make it anything else than a decree of affirmance. 
sx Cal. 969 (P. C.) ; 8 C. W. N. 294 referred to. 


A.V. Viswanatha Sastri for C.Padmanabha Aiyangar for Peti- 
tioner. , 
K. V. Krishnaswami Atyar and T. M. Krishnastami Aiyar for 
Respondents. $ 
T.S. V. 
Devadoss, J. 





| S. A. No. 1499 of 1923. 
3rd May, 1926. ; 

Arbitration—Mediator settling a dispute but one of the parties 
failing to act aocordingiy—Whether mediator liable as on a 
contract, 

Where the defendant acted as a mediator between the plaintiff and 
a third person regarding a dispute about an elephant and settled that 
the plaintiff should get back the elephant on his paying Rs. 750 into the 
hands of the mediator to be paid to the 3rd defendant and both parties 
accepted the same but the third person failed to deliver the elephant 
after getting the money, keld, the mediator cannot be held liable for 
the loss incurred by the plaintiff as there was no consideration for his 
acting as mediator and the mediator cannot be held to be a bailee 
either for the money or for the elephant. 


K. Krishna Menon for Appellant. 


E. V. Krishnaswati Aipar and K. P. Ramakrishna Aiyar for 
Respondent. 


T.S. V. —_ 
Kumaraswantt 
Sastri, J. T. O. S. No. 11 of 1925. 
4th May, 1926. 


Will—U ndue in Ausnce—Invalidating—What amounts to. 

When a will is executed by 2 testator while in extreme sickness, 
disinheriting persons who ought to form the object of his natural bounty, 
and bequeathing the bulk of the properties in favour of persons who 


° 4 ° 
attended on him during his sickness, and when the circumstances show 
that the testator ‘was kept under their undue influence and under the 
wrong impression that he was neglected by all others, held, the Court 
is entitled to set aside that wil. roz E.R. 410, 1 P. & D. 482, 164 
E. R. 1093 followed. xr P. D. 81 distinguished, 


K. V. Ramachandra Aiyar for Plaintiff (Executor). . 
P. G. Krishna Atyar for Defendant. 

T. S. V. : - 
Spencer and 


Ramesam, JJ. | A. S. No. 164 of 1923. 
sih May, 1926. 


Will — Legates—Sutt for recovery of property—Agreement by 
legates to take money and sell property to de fendant—Execution 
of sale deed contemplated—If admissible in evidence—Payment 
and acceptance of consideration—Part performance—E ffect of. 

In a suit by a legatee for recovery of specific immoveable property, 
the defendants relied upon an unregistered agreement by which the 
legatee took some money and agreed to sell the same to the defendants. 
The agreement contemplated the formal execution of a deed of con- 
veyance. It also contained a clause to the effect that the legatee 
relinquished all her rights in the property bequeathed. Held, that the 
document which purported to be,only an agreement and contemplated 
the execution of another document is admissible in evidence. 37 Mad. 
480; 21 I. C. 777; 46 Mad. 373 at 380 followed. 

Though the sale deed contemplated was not executed, the part per- 
formance of the agreement by payment and acceptance of the considera- 
tion is certainly a defence to the claim of the plaintiff. 46 Mad. 919 
(F. B.) followed. 


T. Rangachariar, K. Kaniva Rao, A. Lakshmayya tor 
Appellant. 

T. V. Muthukrishna Aiyar and N. Ai busta res Aiyar for 
Respondent. 
` T.S. V. 
Waller and Madha- 


van Nair, JJ. | - C. M. A, No. 129 of 1925. 
6th May, 1926. 


Civil Procedure Code, S. It, Explanation IV—Claim inthe 
alternative—Omission te make—When bars subsequent suit. 


A suit for the recovery of a specific plot of land on the basis of 
possession and dispossession was dismissed on the ground that the 
plaintiff had no title to any specific land, he having purchased only an 
undivided one acre outofalarge area. Ina subsequent suit by him 
for partition and recovery of his one acre, held, the causes of action for 
the two suits being different and dissimilar, they could not be clybbed 
. together even in the alternative in one and the same suit and hence the 

second suit for partition was not barred by res judicata. 40 Mad. 135 
distd. 

C. A. Sashagiri Sastri for Appellant. 


B. Sitarama Rao and S. R. Muthusami ey for as a 
T.S. V, 
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Spencer and 
Ramesam, JJ. A. S. No. 352 of 1922. 
4th May, 1926. 


Transfer of Property Act, S.59—Kasar—Depostt of title deeds 
as seourity—Registration—Schedule of properties added subsequent 
to axecution—Attestation—Absence of—Effect—Registration Act, 
Ss. 21 and a2. 


A person executed a registered karar under which he deposited the 
title deeds of his immoveable properties as security for the perfotmance 
of a contract to supply timber and also recited therein that there was a 
charge over the same for the advance money paid. The karar contain- 
ed a full description of the properties and was signed by, the executants 
and two attestors. But before the document could be registered, a 
schedule of the properties was added at the instance of the Registration 
Officer and this was signed only by the executants but was not attested. 
In a suit filed on the basis of the registered karar treated as a mort- 
gage, held, (x) the want of attestation after the schedule of properties 
did not affect the validity of the deed. 43 Mad. 405 followed ; and (2) an 
omission to give a schedule of properties cannot affect the validity of 
the registration under Ss. 21 and 22 of the Registration Act provided 
the properties could be clearly identified or the giving of a Schedule is 
made compulsory by a notification of the Government. 
ia C. V. Anantakrishna Atyar and K. Krishna Menon for Appel- 

t. 

T. M. Krishnaswami Aiyar and P. R. Ramakrishna Aiyar for 

Respondents. 


T.S. V. — 


Krishnan and 
Venkatasubba Rao, JJ. O. S. A. No. 19 of 1925. 
6th May, 1926. 


Contract—Third pbarty—Right of suit. 
A person who is not a party toa contract cannot 


ordinarily take 
advantage of or enforce the contract. Tweddlev. Atkinson, (1861) 1 
B. & S. 393 followed. 


On a sale of assets by a person with a direction to the vendee to 
: pay a portion of the price to a creditor of the vendor, the creditor has 
no right of suit against the vendee. There is no trust created in favour 
of the creditor and the case does not come within any of the recognised 
exceptions to the general rule enunciated above. 


G. Krishnaswami Aiyar and K. Subramaniam for Appellant. 
K.S. Krishnaswami Atyangar and P. S. Ramaswami Atyangar 
for Respondents. 
T. S. V. — 


e 
Devadoss and 
Waller, JJ. C. M. P. No. 379 of 1926. 
6th May, 1926. 

Civil Procedure Code, 8. rog—Order of District Judge ane: 
ing probate of will—Reversal by High Court—Leave to appeal to 
Privy Council—Grant of—Letters Patent (Madras), cl. 39. 
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An appeal lies to the Privy Council against an order.of a Division 
Bench of the High Court reversing an order of a District Judge granting 
probate of a will under the Probate and Administration Act. The 
absence of any provision inthe Probate Act providing for such an 
appeal does not have the effect of taking away the right of appeal 
given by S. 109, Civil Procedure Code, and cl. 39 of the Letters’ Patent. 
-o Cal, a1 distd. ; 40 Cal 685 ; 45 Mad. 320; 51 L C. 506 refd. to. 


S. Varadachari and N.S. Rangasami Aiyangar for Petitioner. © 
"M. Patanjali-Sastri and A. Sundaram Aiyar for Respondent. 
T.S. V. 
Waller and Madhavan 


Nair, JJ. | L. P. A. No. 64 af 1925. 
6th May, 1926. 


Contract—Non-delivery of goods—Suit for damages—Wagons 
not avatlable and goods not consigned—Discharge of contract— 
Impossibility of performance. 

: According to the terms of a contract, goods were to be sent by the 
seller-to the purchaser by rail. Owing to certain war restrictions, no 
railway-wagons were available and hence the goods could not be des- 
patched.. In a suit for damages by the vendee for non-delivery of goods 
contracted to be sent by rail, held, it was an implied term of the con- 
„tract within the knowledge of both the parties that performance was 
dependant on wagons being available,’ and if, for no fault of the vendor 
such wagons could not be secured, the contract became impossible of 
performance and was discharged, and hence the suit for damages could 
not be sustained. (1917) 1 K. B. 222 ; (1917) 2 K. B. 678 ; 6 A.C. 38 
at 59; (1919) A. C. 435 at 459; 24 C. W.N. 703; 49 Mad, 200 
referred to. ‘ 


T.M. Krishnaswams Atyar and W. Kothandaramiah for Appel- 
lant. 
E.V. Krishnaswami Atyar, Krishna Arya and Viraraghavaly 
for Respondent. f 
T. S, V. —— 


Chief Justice, Rame- 

sam and Beasley, JJ. A. S. No. 202 of 1923. 

- 7th May, 1926. 
-  Contract—Advance paid—Breach of contract—Sutt to recover 
money advanced—Interest on advance—If can be awarded. 

. Where money has been advanced towards a contract for the supply 
of goods, but the contract was not performed and a suit is filed for 
recovering the money advanced, keld by a majority of the Full Bench 
(Ramesam, J. contra) the plaintiff is not entitled to claim interest on 
the advance, when the contract giq not provide for it and no demand 
was made prior to suit. 

Per Ramesam, J.—The law in India different from that in 
England and tHe plaintiff is entitled to erates besides any other item 
of damages to which he is entitled. Case-law, English and Indian, 
discussed. 





Per the Chief Justice.—Where the plaintiff elects only to sue for 
the return. of the deposit by giving up his claim for Jamak, he cannot 
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4 A 
recover interest on the advance. Scope of Illustration (r) to S. 73 ot 
the Contract Act and Lord Tenterdon’s Act on which the Indian Interest 
Act is based, discussed. 
N. Chandrasekhara Atyar for Appellant. 
S. Varadachari and K. V. Sesha Atyangar for Respondent. 
T.S. V, 
Kumaraswamt Sastri, 
Ofa. C. J. and 
Curgenven, J. 
aoth July, 1926. 

Partnership—New partner—Agreement inter se to be liable 
for old debts—Creditor if can sue new partner—Privity of 
contract. 

A person became a partner of an existing firm and he agreed with 
the partners to be liable for all partnership debts even if they had been 
incurred prior to his entering the partnership. A creditor to whom 
moneys were owing by the firm prior to the coming in of the new partner 
sought to make him liable for the partnership debt. Held, the agree- 
ment being only between the partners tnter se,in the absence of a 
separate agreement, express or implied, with him, the creditor could not 
make him liable. L. R. xı P. C. 27 followed; 40 Cal. 814 referred to. 

Nugent Grani and K. S. Krishnasami Atyaggar for Appellant. 

'V. Radhakrishnayya and K. Sanjioa K amath for Respondent. 

T.S.YV. 


Devadoss, J. 





he O. S.A. No. 26 of 1925. 





| S. A. No. 1434 of 1923. 
26th July, 1926. 

. Madias Estates Land Act, Ss. 53, 112, 126—Sale of holding— 
Exchange of patta and muchilika—If necessary—What portion of 
holding to be sold. 

In order to entitle a landholder to proceed under S. 112 of the 
Estates Land Act and sell the ryot’s holding for arrears of rent, it is not 
necessary that there should be an exchange of patta and muchiltka for 
that fasli; itis enough if a valid Satta continues in force during that 
Faslt under S. 53 of the Act. 

‘Though under S. 126, the extent of the holding to be brought to 
sale is to be as nearly as possible equal in value to the amount of arrears 
due, the minimum extent to be brought to sale is fixed by S. 120 
to be a Revenue field which has been defined in S. 3 (12). A sale of a 
Revenue field though its value may be disproportionate to the amount 
of arrears due is not invalid. 


K. S. Ramabhadra Atyar for Appellant. 
K.V.Srintvasa Atyar for Respondent. 
e T.S. V. 


Devadoss, J. 





l S. A. No. 1372 of 1923. , 
26ih July, 1926. - n 


Lessor and lesses—Lease deed—Acceptance of—Evidence— 
Municipal registers and survey plans—Valus of. 


e g 3 


A lease deed executed by a lessee must be proved to have been 
accepted by the lessor and that the latter had full knowledge of its 
contents before it can be used in evidence against him. ' 


Documents not inter partes relating to immoveable property are 
admissible in evidence only if they form the documents of title of one 
of the parties to the suit. 


Municipal registers and survey plans are only a piece of evidence 
as to the state of things that existed at the time, but are not conclusive 
on the question of title or possession of the properties dealt with, 


S. R. Muthusami Aiyar for Appellant. 
K. V. Srinivasan for Respondent. 
T.S. V. 





Deyadoss, J. 
S. A. No. 1574 of 1923. 
27th July, 1926. 

Co-tenants—Ouster—Inference of—Interference in second 
appeal. 

A Christian died leaving a son and two daughters. The son alone 
was enjoying the properties and alienated them as if they were his own. 
The daughters sued for a partition more than 20 years after they attaln- 
ed majority. Held, under the circumstances, a Court of fact is entitled 
to infer an ouster by the son. Where a Court of fact draws a pre- 
sumption of ouster, it is not open to attack in second appeal. ee 
A. C. 230; 11 Ad. and E. 1008; 1 Cowp. 217; 43 Mad. 244 (P.C. 
referred to. 

The consciousness on the part of one of several co-tenants that he 
had no right to a share at all, coupled with an intention on the part of 
the other co-tenant to treat the property as his absolutely is a material 
circumstance from which a Court can infer ouster. 


C. V. Anantakrishna Aiyar and T. R. Subramania Aipar for 
Appellants. i 


` T. M. Krishnaswami Aiyar and N. Sivaramakrishna Atyar 
for Respondents. 


T, S. V. ' — 
Jackson, J. 


a7th July, 1926. 


Civil Procedure Code, S. 47—Appeal—Order in execution— 
Petitioner if a representative of decree-holder. 


An appeal lies against an order passed in execution holding that 
the petitioner is or is not the representative of the decree-holder. a5 
Mad. 545 followed. 


W. S. Subramania Aiyar for Appellant. 
C. A. Seshagiri Sastri for Respondent. 
T.S. V. 


| C. M. S. A. No. 3 of 1925. 
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Jackson, J. 


26th July, 1926. 

Civil Procedure Code, Ss. 148 and 151 —Power of Court to 6x- 

tend time—Suit on promissory note—Time given for succession 
certi ficate—If can be extended—Procedure. 

In a suit on a promissory note executed in favour of the plaintifi’s 
deceased mother, the Court passed a decree but added the following : 
“Time for succession certificate two months, ‘The suit shall stand dis- 
missed in default.” Before the expiry of the period of two months, the 
plan‘iff applied under Ss. 148 and 151, Civil Procedure Code, for exten- 
sion of time for filing the succession certificate and the Court treating 
the decree as a preliminary decree extended the time. Held, the decree 
passed was a final decree and the Court had no jurisdiction to extend 
time under Ss. 148 and 151, Crvil Procedure Code, though it might have 
done so treating it as an application for review. 

K. Ramamurthi and A. Ramaswami Atyangar for Petitioner. 

T. K. Srintvasatatachari for Respondent. 

T.S. Vz 
Jackson, J. 


28th July, 1926. 
Madras District Municipalities Act—Rules for the conduct of 
elections, R 4. (2)—Scope of —Two candidates standing for elec- 
tion—Equality of voles—Lots if can becast—BElection pettiton— 
Judge tf can take a new point suo motu—Procedure. 

At a meeting of a Municipal Council held for the election of Chair- 
man, there were only two candidates and both secured an equal number 
of votes. Thereupon the presiding officer cast lots and declared one of 
them to be the elected Chairman. ‘lhe defeated candidate challenged 
the validity of the election by means of an election petit on, and dunng 
the trial of the petition the Subordinate Judge suo motu raised a new 
point, 7.6., that where the candidates are only two in number and there is 
an equality of votes, the rules did not provide for the casting of lo’s and 
on that ground set aside the election. Held, in revision, that it was not 
open to the Judge to decide the election petition on grounds which were 
not contained in the election petition. 

Semble : A reasonable interpretation of R. 4 (2) of the Rules 
framed by the Government would make it applicable not only to cases 
where there are more than two candidates to,start with, but also toa 
case where there are only two candidates and if there is an' equality of 
votes, the proper procedure is to cast lots. 

T. R. Ramachandra Atyar for Petitioner. 

T. M. Krishnaswams Atyar, K. Rajah Aiyar, P. N. Appusami 
Atyar and V. Ramaswami Atyar for Respondents. 


eT SV. 
Odgers, J. 


29th July, 1926. 
Hindu Law—Widow—Alienation—Justifying purposes—Pro- 
vision for funeral expenses of mother-in-law. 


NIC 


| C. R.P, No. 188 of 1925. 





| C. R. P. No. 469 of 1926. 





| S. A. No. 239 of 1925. 
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One of the items of consideration for a Hindu widow’s alienation 
was an anticipatury provision for the funeral expenses of her mother-in- 
law who was alive at that time. Held, it was not an unreasonable use 
of the estate by the widow and could also be justified as tending to the 
spiritual welfare of her husband. 4 Pat. L J. 434; (19x11) 1 M. W. N. 
268 distd, ; (1912) M. W. N. 136 dissented from. 

It is not an inflexible rule of Hindu Law that a widow cannot alie- 


nate property for future expenses. so M. L. J. 234 and 2 Lah. 357 refd. 
to. 


K. S. Sankara Atyar and T. V. Rasnamurthi for Appellants. 
B. V. Viswanatha Atyai' for Respondents. 
T.S. V. 
Deradoss, J. 





| S. A. No. 1774 of 1923. 
goth July, 1926. 

Madras Estates Land Act, S. 3 (s)—Estate—Winor tham— 
Grant of both warams of a portion of village—Whether an estate 
—Whether a tenant of the grantes becomes an cecupancy ryot 
under the Act. 


A post-settlement grant by a Zemindar to a temple of a portion of a 
village constitutes the inam an estate. It makes no difference that the 
Zemindar granted both warams, reserved no quit-rent or jodi, and put 
the temple in physical possession of the lands, the ryots on the lands 
having relinquished them to the Zemindar before the grant, The tenants 
of the temple in 19 9 have rights of occupancy under the Madras 
Estates Land Act. 45 Mad. 716 (F. B.) applied. 


K. N. Rajagopala Sastri for Appellant. 


B. Somaya for Respondent. 
T. S. V. 


Odgers, J. 





| S. A. No. 926 of 1923. 
and August, 1926, 


Limitation Act, Art. 144—Hindu co-parcener—Alienation by 
—Plea of adverse possession—Exclusion or ouster—Knowledge— 
Proof of— Guardian of minor—Alienation—If binds family. 


An alienee from a Hindu co-parcener who claims title by adverse 
possession as again t the other co-parceners has to prove exclusion or 
ouster to their knowledge as under Art. 127 of the Limitation Act. S. A. 
No. 2019 of 1920; 25 L C. 573 followed ; 11 L. W. 31 not followed. 

Aco-parcener who is in possession of the share of a Mahomedan 
convert is deemed to be in possession on behalf of the other members of 
the family. 

A guardian of a minor has no power to represent the joint family of 
which his ward is a member and any alienation by him will not bing the 
other members of the family. 

K.V.Krishnaswaimt Atyar for Appellant. 

T. V. Muthukvishna Atyar and N. Muthuswams Aiyar for Rese 
pondent. 

T. S. V. 
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Devadoss, J. 
| S. A. No. 716 of 1923. 
and August, 1926. 

Will— Construction—Defeasance clause—Intention of testator 
—Indtan Succession Act, S. 111. 

A testator aged 67 and in feeble health executed a will in Tamil in 
the mofussil, under which after providing that his widow and another 
lady should enjoy the income of all his properties during their lifetime, 
he directed that his properties should thereafter be taken in equal shar- s 
by three legatees A, B and C with absolute powers of alienation and also 
that of A and B (who were father and son respectively) if either should 
die the survivor should take the share of the deceased. A survived the 
testator but predeceased his widow. Ina suit for sale by a mortgagee 
from A of his one-third share, B contended that there was nothing to sell 
as the defeasance clause had come into operation. Held, the will was not 
governed by S. 111 of the Indian Succession Act and having regard to 
the intention of the testator as gathered from the various provisions of 
the will, the reference to death in the defeasance clause was not con- 
fined to death during the testator's lifetime and, under the circumstances 
that ee the mortgagee could not succeed. Case-law discussed. 
39 Bom. 296 (P. C.) applied ; (1874) L. R. 7 H. L. 388 refd. to. 

The Advocate-General and V. Krishnamachari for Appellant. 

S. T, Srintvasagopalachars for Respondent. 

T.S. V. 
Odgers, J. 





) S. A. No. 136 of 1926. 
and August, 1926, 


Arbitration—One arbitrator to select colleagues—The latter 
if arbitrators or assessors— Majority award—V alidity of—Appeal 
—Review of decree Pending appeal—Effect of, on appeal. 

A reference to panchayatdars was addressed to one individual in 
the following terms: You shall select four respectable persons whom 
you like and along with them you shall examine: and pass a decision.” 
He alone signed the award, but with the concurrence of two other pan- 
chayatdars, thus constituting a majority of the Panchayatdars. Held, 
he did not form the sole arbitrator in the case nor were the others mere 
assessors, but all of them were arbitrators and as the award was not 
unanimous, it was invalid. 38 M, L. J. 145 and 7 Mad. 174 folld,; 42 
Bom. 668 not folld. 

Where a decree was altered in proceedings, taken by way of review, 
but pending the same the decree was appealed against, Quaere if the 
appeal could be heard, as the decree had been superseded by a new 
decree on review. ? 28 All. 240 ; 34 AlL 282 ; 36 C. L. J. 484 considered. 

V, Govindarajachari for Appellant. 

A. Lakshmayya for Respondent. 

T.S, V. 


e 
Devadass, J. 





| S. A. No. 786 of 1923. 
and August, 1926. 

Contribution—-Sutt for—Daecres declaring Uability—If con- 
clusivs as to nature and extent of liability. 
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X,Y and Z were three brothers, who were members of 4 join 
family of which X was the manager: Z sued X and Y for partition o 
certain outstandings due to the family and a decree Was passed agadifist 
them for his share. In execution Z recovered the entire amount from 
A, who thereupon sued Y for contribution. Held, the decree obtained 
by Z is not conclusiye on the question of liability to contribute or the 
extent of such liability and it was open to Y to estahlish that X was 
solely liable or that both being tort.feasors the right to contribution did 
not exist and that the suit was not maintainable. 25 Mad. 599 folld. 

A. Krishnaswamt Atyar and B. Somayya for Appellant. 

T. V. Muthukrishna Aiyar and R. Vaidyanathan for Respond- ` 
ent. = Eg 

T.S. V. 
Devadoss, J. 





| S. A. No. 729 of 1923. 
and August, 1926. | 

Customary right—Proof of—Land in possession of tenants— 
Acgsuisition of right—It binds Jenmi or melcharthdar. 

The inhabitants of a villag> broughia suit to establish their right 
tobathe in a tank belonging to the rst defendant who was a melcharth 
dar and to pass to aad fro through a poram5a belonging to him. I 
was in evidence that the tank was intended for irrigation purposes and 
had b-en dug by the tenants in possession, and that the villagers had 
been in the habit of bathing there without obstruction, whenever the 
water in the river near by was muddy. Held, (1) the évidecte was not 
sufficient to establish a customary right as clained by the villagers ; 
(2) as the property had been throughout outstanding with tenants in 
possession, even if the villagers had acquired a customary right as 
against them, it would not bind the Jenmi or the melcharthdar 
claiming under him. 

© C.V. Anantakrishia Atyar and K. Kuttikrishna Menon for 
Appellant. 

T. R. Ramachandra Aiar, V. Subramania Aiyår and T. 

Krishnan Nambisam for Respondents. 
T. 6. V. 
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Devadoss, J. 


and August, 1926. 
- Laease—Agraharam—Some co-sharers alone if competent to 
oreate adease—Estoppel—-Bouidence Act, S. 116. 

‘Some only of the co-sharers of an agraharam leased the village sites 
to a stranger, who sued in ejectment a co-sharer in possession whose 
ancestor was aformer lessee from the agraharamdars. Held, (1) in 
the absence of a proved custom, some of the co-sharers alone cannot 
grant a valid lease on behalf of and the lessee cannot sue in eject- 
ment a co-sharer in possession, (2) a co-sharer in possession who is also 
a lessee from the agraharamdars is not estopped under S. 116, Evidence 
Act, from contending in a suit in ejectment by a subsequent lessee that 
the later lease is invalid by reason of the inalienability of the property. 

A. Krishnaswann Aiyar and V. Govindarajachari for Appel 
lants. 

S. Varadachari and M. Ramachandra Rao for Respondents. 

T.S. V. 


Ramesam, J. 


i ) '§ A..-No. 1551 of 1923. 





} S. A. No. 823 of 1923. 
3rd August, 1926. 

Hindu Law—Partition—Suit for by junior member—Aliena- 
tion by manager—Alienes—Equities in favour of—Partial parti- 
tion—~Plea of —Masne profits. 

In a suit for general partition by a junior member of a joint Hindn 
family where he had also prayed for the setting aside of a certain aliena- 
tion by the manager as not being for necessary purposes, it is open to 
the alienee to plead that other properties not brought into the hotchpot 

„should also be brought into hotchpot and that the alienated properties 
should be.allotted.to the share of his alienor, and thus work cut the 
equities In his favour. The plea of partial partition is for this purpose 
open to strangers also. 

Mesne profits in such a suit can be claimed only from the date of 
suit in the absence of an earlier repudiation. 

| B. Sitanama Rao and S. R. Muthusami Aiyar for Appellants. 
K. Rajah Aiyar for Respondent. - 
T. S. V. 


Reilly, J. 





| C. R. P. No. 735 of 1925. 
4th August, 1926. 

Partition—Suit for—Interim order for payment of monsy— 
Power to bass—Recetver not necessary. 

Interim orders for payment of money for support of the plaintiff 
can be passed in suits for partition and it is not necessary that an appli- 
cation for the appointment of a receiver of the properties should have 
been made or be pending at the time. Such directions can be given to 
the parties direct without appointing a receiver. 

ag Rajah Aiyar for Petitioner, 4 

B.'Sitarama Rao and S. R. Muthusami Anar for Respondent. 
TEV s 
N R Cc aot 2 1 


ane k - -te et memm oee, rn i! 





- 
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Reilly, J. wen 
S. A. No, 1668_of 1933. 

4th August, 1926. 

Pleader—Plaintif a minor—Puiting defendant on oath— 
Express authorisation of next friend necessary—Sphectal vakalqt. 

In a suit on a promissory note, the question of the execution of 
the document having been put in issue, the pleader for the plaintiff put 
the defendant on oath and agreed to abide by it. The defendant took 
oath, whereupon the suit was dismissed. In a suit by the minor to set 
aside the decree, held (1) the pleader not having been expressly autho- 
rised by the guardian to abide by the oath of the defendant the decree 
was not binding on the minor; and (2) a special vakalat is not neces- 
sary to authorise the pleader to act as he did. 

V. Ramadoss for Appellant. 

E. Ramamurthi and K. Kameswara Rao for Respondents. 


T. S. V. 
Jackson, J. 


4th August, 4926. 


Civil Procedure Code, O. 1, R. 10—Appellate Court impleading 
a person not a party to the Proceedings in the Lower Court—Power's 
of. : 





| C. M. P. No, 1373 of 1926. 


In a suit for specific performance by a purchaser against his ven- 
dors, impieading therein a subsequent purchaser and a mortgagee 
pending suit, a decree was passed in the plaintiff’s favour conditional on 
her paying the balance of purchase money and directing the vendors and 
the subs 2quent purchaser to pay the costs; the money was accordingly 
deposited in Court and the mortgagee filed a petition claiming a 
over the money by way of substituted security impleading in it, - the 
plaintiff in the prior suit and his vendors and it was dismissed. Pending 
appeal against that order of dismissal, the subsequent purchaser who had 
a subsisting decree against him for-costs wanted to be made a t paniy as 
a person interested, 

Held, that he was neither a necessary nora proper party to the 
appeal, 


A. Krishnaswami Atyar for Petitioner. 
A. C. Sampath Aipangar for Respondent. 
T. S. V. ` —_—— 


Curgenven, J. 
S. A. No. 1667 of 1923. 
sth August, 1926. 

Provincial Small Cause Courts Act, Sch. II, Art. 7—Enhanced 
rent—Suit for difference—If cognizable by Small Cause Court— 
Second Appeal if lies—Civil Procedure Code, S. 102—Inam segis- 
ters—Entries in-—V alue of. 


A sult to recover the difference between the rent actually payable 


and a smaller sum paid, on the ground that the true rent payable was 
more than what had actually been paid for some years is really one for 
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the assessment, enhancement, or apportionment of the rent of immove- 
able property and is not cognizable by a Small Cause Court. Even 
where the amount claimed is less than Rs. s00 a second appeal lies, . 


Evidentiary value of entries in Inam Registers pointed out. 

M.S. Vaidpanatha Aiyar for Appellant. 

R. Kuppusami Atyar and A. Swami natha Aiyar for Respondents. 
T.S. V. 





Srinivasa Aiyangar, J. 
Re Bx B. ı C. Ltd. Bombay. 
sth August, 1926. 


Indian Companies Act, Ss. 3, 164, 199 and 200—~Payment 
orders—Unpatd calls—Transfer of order to mofusstl Courit— 
Jurisdiction of High Court. 


Where the registered office of a company was situated at Bombay, 
and the Bombay High Court passed orders for payment of moneys due 
for unpaid calls against certain contributories, residing or carrying on 
business within certain districts in the Madras Presidency and an 
applcation was made to the Original Side of the Madras High 
Court, to direct the District Courts to enforce these orders, 
held, that the combined effect of Ss. 3, 199 and 200 of the Indian 
Companies Act is to give these orders the force of decrees passed by the 
Madras High Court, and the Madras High Court has jurisdiction to 
transfer these orders to the District Courts for execution. Sec. 164 of 
the Act has no application to such a case. 541. C. 384 not followed. 


T. D. Srinivasachari and T. Chakravarti Atyangar for 
Applicant. 


T.S. V. 





Devadoss, J. 
S. A. No. 1777 of 1923. 
Gih August, 1926. 


Transfer of Property (Amendment) Act (XXVII of 1926)—If 
retrospective—Attestation—Acknowledgment of signature—Suffi- 
ciency of. 


The Transfer of Property (Amendment) Act (XXVII of 1926) is 
retrospective in operation, as it is meant only to explain the meaning of 
the word “ attestation ” as used in the Transfer of Property Act. (1898) 
A. C. 469 ; 769 ; (1878) 3 A, C. 582; 6 Ad.” and Ell. 943; 24 Q. B. 
557 referred to and principle of construction explained. 


Where the attestors to a mortgage deed deposed in evidence that 
the document after execution was brought to them by the mortgagor and 
mortgagee for attestation, and they put their signatures on an acknow- 
ledgment of execution by the mortgagor, keld, it was sufficient attesta- 
tion within the meaning of the Transfer of Property Act. 


P. Satyanarayana Rao for Appellant. 
V. Suryanarayana for Respondent. 
T. 8. V. 
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The Og. Chis Fustices : 
and Curgenven, J. A. 5, No. 74 of sore. 
6th August, 1926. 

Hindu Law—Joint familp—Ancestral and self-aoquired pro- 
berties—Throwing into the common stock—Will—Revocation—Birth 
of son—E ffect of—Oral revocation—Proof—Presumptton against 
intestacy. 

The rule of Hindu Lew is that where one among two or more 
co-parceners treats all the properties, ancestral and self-acquired as one, 
and keeps only one set of accounts, it must be taken that the'self-acquisi- 
tions had been thrown into the common stock. 45 Cal. 733 ; 25 M. L. J. 
57; 29 AIL 244; 50 Cal 439 referred to. 

The will of a Hindu is not revoked by the mere fact that a son was 
born to him subsequently. 30 Mad. 349 followed. ‘When a written and 
registered will is alleged to have been revoked orally the same must be 
proved by unexceptionable evidence. 

When a person has died leaving a will, and a question arises 
whether the will includes all ‘his properties, the presumption of law is 
Spain intestacy. CHS. 90 of the Indian Succession Act (XXXIX af 
193g 

E. S. Krishnasami Atyangar for Appellant. 


A. Krishnaswami Asyar' and K.V. Ramachandra Atyar for 
Respondents. 


T. S. V. Eiis eee 


Devadoss, J. 
S. A. Na. 1736 o£ 19323. 
6th August, 1926. 


Hindu Law—Alienation by mother of inherited property— 
Binding nature of—Necessity. 


Where a Hindu mother inherited some property from her father and 
mother and she sold all that property (being the only property she had) 
and invested the proceeds on a mortgage security with the result that it 
ensured a more comfortable and beneficial living for her and her son, 
and the son filed a suit later for a declaration that it was not binding 
on him, #ełld, that an alienation by the mother stood on an entirely difer- 
ent footing from that made by a father. The mother is not bound to sell 
her property to maintain herself and her son, unless there was absolute 
necessity and she could not otherwise preserve herself and the family. 


K. Rajah Aiyar for Appellants. 


K. Bhashyam, V.C. Veeraraghavan and T. D. Sinos hari 
for Respondents. 


T.S. V 
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Devadoss, J. ` 
| S. A. No, 1768 of 1923. 
gih August, 1926. f 

Transfer of Property Act; S. sa—Abhlicability—Susi by wife 
for maintenance—Charge claimed on spect fic items of properties 
— Alienation pendente lite—Validtty of. 

A wife sued her husband for maintenance and claimed to have it 
declared a charge of certain items of properties. Pending the suit, the 
husband alienated one of the properties. Held, the principle of lis 
pendens as laid down in S. 52, Transfer of Property Act, did not apply 
and the alienation was valid, 

K. Kameswara Rao and K. Ramamurthi for Appellant. 

Ch. Raghava Rao for Respondent. 

T. S. V. 


Ramesam, J. 





| S. A; No. 1630 of 1923, 
gih August, 1926. 

Evidence Act, S. 33—Secondary School Leaving Certificate 
book—Entry in relating to age of candidate—Admissibiltty—Rele- 
vant fact—If a public document. 

"A secondary school leaving certificate book in Madras is a public 
book, register or record within the meaning of S. 35 of the Evidence ‘ 
Act and an entry therein relating to the age of the candidate was a rele- 
vant piece of evidence relating to age, having been entered there in the 

performance of an official duty. 

í T. M. Krishnaswami Aiyar and S. Narayana Atyangar för 
Appellant. 

EK. Rajah Atyar for Respondent. 

T. S. V. 

Curgenven, J. 





| S. A. No. 130 of 1925. 
10th August, 1926. 

‘Evidence Act, S. 13—Relevancy—Plasnt—Statement in— 
Question whether property belonged to a Hindu owner—Date of 
death—Sust to set aside alisnation. 

A Hindu Widow in possession of her husband’s estate ‘sued an 
alience from her mother-in-law to whom properties had been allotted for 
maintenance for recovery of possession and obtained a decree. : After 
her death a reversioner sued to set aside an alipnation made by her and 
to recover possession of the property. The alienee pleaded that the 
property alienated did not belong to the last male holder, whereupon the 
reversioner put in evidence the plaint in the former suit wherein the 
properties had been alleged to belong to the last male holder. He also 
relied on a statement therein of the date of the death of the last male 
holder. Held, under S. 13 of the Evidence Act the plaint was admissi- 
ble im evidence and relevant to prove that the properties belonged to the 
last made owner, but not for the purpose of ascertaining the date of 
death of the last owner. 45 Mad. 332 (F.B.) ; 33 I. C. 446 referred to 

C. S. Venkatachari and A. Venkatachalam for Appellant. 

K. Kameswara Rao for Respondent. 





T. S. V. 
NRC 
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Devadoss, J. 


| S. A. No. 1807 of 1923. 
10th August, 1926. 


Hindu Law—Partition—Division by metes and bounds— 
Family arrangement— Plea of ignorance of rights—If a ground 
to set aside. 

A partition in a joint Hindu family does not require a division by 
metes and bounds ; a definition of the shares of the members is sufficient. 

A family arrangement arrived at without any concealment or 
mistake, with no suppression of what is true or suggestion of what is 
false, even if parties misunderstand the real situation is binding on all 
parties. Where such an arrangement has been acted upon for some 
time without anybody objecting to it, a plea by a party that he was 
ignorant of his rights will not be accepted to set it aside. 35 All 337, 
sı M.L. J. 52 ;4 C. L. J. 303; 10 C. L. J. 503 ; 2 Ch. App. 294 refer- 
red to. 

S. Varadachart and R. Narayanaswami Atyar for Appellant. 

T. M.K rishnaswami Aiyar and M. S. Venkatrama Aiyar for 
Respondent. ' 

T. S. V. — 


Reilly, J. 


C. R. P. No. 926 of 1925. 
rth August, 1926. 


Civil Procedure Code, Ss. 63, 73 and O. 21, R. 20—Attachment 
of same property in two Courts—Sale by onse—Application to set 
aside sale—Attaching creditor in other Court—Righi to apply. 

The same property belonging to a person was attached by two 
decree- holders in two different Courts—one in the Subordinate Judge’s 
Court and the other in the Munsiff’s Court. In pursuance of the attach- 
ment in the latter Court, the properties were sold, whereupon the attach- 
ing creditor in the Subordinate Judge’s Court applied under O. 21, R. go 
to have the sale set aside on the ground of fraud. Held, he was a 
person entitled to rateable distribution under Ss. 63 and 73, Civil Pro- 
cedure Code, and hence could maintain an application under O. 21, 
R. 90. 26 M. L. J. 305 applied. 

N. Chandrasskhara Atyar for Petitioner. 

P. Viswanatha Aiyar for K. Narasimha Atyar for Respondent. 

T.S. V. 


Krishnan and 
Odgers, JJ. A. S. No. 320 of 1924. 
11th August, 1926. 


Principal and agent—Agency—Termination of—Question of 
fact—Natiukottas Chettis—Practice. 

The question when an agency terminated is one of fact to be deter- 
mined from the fact and circumstances of each case. Among Mattu- 
kottai Chettis who send agents periodically to foreign places like 
Burma, Singapore, etc., neither the period fixed in the salary chit, nor the 
actual coming in of a new agent, nor the delivery of account books or 
the execution of a power-of-attorney by the old agent to such new 
agent to facilitate the collection of old debts is conclusive as to when 
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the agency actually terminated. Practice among Nattukottai Chetties 
adverted to. 31 M. L. J. 685 ; 687 refd. to. 
A. Krishnaswami Aiyar and V. Narayana Atyar for Appellant. 
M. Patanjali Sastri for Respondent. 
T. S. V. 
TheOffg. Chief Justice 
and Curgenven, J. | A. S. No. 56 of 1922. 
rith August, 1926. 


Indian Companies Act, S. 4 (2)}—‘Persons”’—Meaning of— 
Partnership formed of four firms—Individual members—Regts- 
tration—Carrying on business—What amounts to. 

Four separate unregistered trading firms formed themselves into a 
partnership for the purchase and sale of cotton. The total number of 
individual partners was more than twenty and in a suit for dissolution 
of the partnership the question was raised whether the partnership, 
being unregistered, was not an illegal one under S. 4 (2) of the Com- 
panies Act. Held, each of the four firms constituting the partnership 
could not be considered forthe purpose of S. 4 (2) as a single person, 
and for the purposes of the section the individual partners of the various 
firms should be counted separately. As their number exceeded twenty, 
and it was not registered, it was nota legal partnership. 26 L C. 613 
folld. 


The question whether a partnership carries on business or not is 
one of fact. 


A. Krishnaswami Aiyar and V. S. Narasimhachars for Appel- 
lant. 


The Advocate-General and C. Sambasiva Rao for Respondent. 
T. S. V. 
Ramesam, J. 








S. A. No. 1504 of 1923. 
tath August, 1926. 


Contract of sale—Breach by vendsee—Vendes discharging 
mortgages on property sold—-If entitled to subrogation. 


A vendee under an agreement of sale which fell through on account 
of his own breach, is not entitled to subrogation in respect of moneys 
paid by him to discharge mortgages subsisting on the property sold, 
which were paid off in pursuance to the agreement. Nor can he claim 
the benefit of S. 64 of the Indian Contract Act The charge that was 
wiped out is not a benefit that the vendor who accepted the vendee's 
breach is bound to restore. Case-law considered. 


B. Sitarama Rao and S. R. Muthusamst Aiyar for Appellant. 
S. Varadachars and P. V.Krishnaswamt Atpar for Respondent. 
4 


T.S. V. 
The Odfg. Chief Justice | 4 





and Curgenven, J. O. S. A. No. 120 of 1925. 
12th August, 1926. 


Indian Arbitration Aot, Ss. 12 and 13 (a)—Award remitted to 
arbitrator—No time fixed—Arbitrator making award more than 
thres months later—Order of Judge refusing to extend time—If a 
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judgment within ol. 15 of Letters Pateni PGC orius 
diction to extend after award made and filed. 

A Court remitted an award to the arbitrator for reconsideration, but 
did not fix any time for making a fresh award. An award was actually 
made and filed in Court more than three months after it was remitted by 
Court for reconsideration and an application was then made by the suc- 
cessful party for extending the time for making the award. The trial 
Judge refused to extend the time and dismissed the application. Held, 
(1) the order amounted to a judgment within the meaning of cl. 15 of 
the Madras Letters Patent and was appealable. 35 Mad. 1 (F. B.) ; ṣo 
M. L. J. 361 applied ; (2) in refusing to extend the time, the Court has 
no power to consider the propriety or correctness. of, the award ; and (3) 
if the Court has power to extend the time, it is a fit case for doing it. 

Their Lordships then referred to a Full Bench the question whether 
in a case where an award is remitted by Court to the arbitrator, but with- 
out fixing the time for passing-a fresh award, and an award is passed 
and filed in Court more than three months after, the Court has Ee 
tion to extend the time for making the award. 

Nugent Grant instructed by Short, Bewes & Co. for ‘Appelleat 


P. Venkatramana Rao and M. S. Ratnasababathi Mudaliar for 
Respondent. 

T. S. V. —— 

The Offg. Chief Justice 
and Curgenven, J. A. S. Nos. 220 and 221 of 1921. 
rath August, 1926. 

Insolvency—Offictal Recetver—Right to appeal—Breach of 
contract by vendese—Sutt for damages by vendor—Suit by vendee 
for return of deposit money—First suit decreed and second dis- 
missed— Adjudication of vendese—Effect of. 


A contract for the sale of goods having been broken by the vendee, 
the vendor sued him for damages, while the vendee sued for the return 
of the deposit money. The former was decreed, while the latter was dis- 
missed. The vendee preferred appeals against both the decisions, but 
pending appeal he was adjudged insolvent. The Official Receiver claimed 
to continue both the appeals. Held, so far as the suit for return of the 
deposit amount was concerned, it related to “property” of the insolvent 
within the meaning of the Provincial Insolvency Act and the same hav- 
ing vested in the Official Receiver, he was competent to continue the 
appeal against the dismissal of the suit; the suit by the vendor for 
damages however stood eon a different footing and the rights involved 
therein did not amount to ‘ ‘property ” vesting in the Official Receiver 
and hence it was not competent for him to continue the appeal, 

C. V. Anantakrishna Aiyar and P. V. Krishnaswami Aiar 
for Appellants, 

A. Krtshnaswams Atyar for Respondent. 

T.S. V. 
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e 
Ramesam, J. 
S. A. No. 1610 of 1923. 
3rd August, 1926. 

Hindu Law—Joint familyp—Father—Reference to arbitration 
—Property allotted to stranger-vIf binding on son—Represenia- 
tion in snits—Decree when binding on sons. 

A reference to arbitration made bona fide by a Hindu father under 
which a portion of the family properties is allotted to a stranger is bind- 
ing on his son. | 

Whether a Hindu son is represented by his father in a suit to 
which the son was not co-nominee is a question of fact to be decided 
with reference to the facts of each case. 

If the father is manager and the question in issue is one which 
equally affects him and the other members of the family and if the suit 
is properly defended the adjudication will bind all the persons interested 
with the father since in that case it will be presumed that the father 
represents their interests. The sons will still more clearly be bound if 
being of full age and knowing of the litigation they acquiesce in the 
conduct of it by his father. 29 Mad. 461 followed. 

G. Lakshmatnna for Appellant. 

Ch. Raghava Rao for Respondent. 

T.S. V 

Devadoss, J. 





l S. A. No. 1760 of 1923. 
roth August, 1926. 

Promissory note—Jotnt execution—Renewal by one alone— 
Amount realised from him after original note had become barred 
—Sutt for contribution—lIf lies. 

A pronote debt due by A and B jointly was renewed and a fresh pro- 
note executed by B only, on the strength of which a decree was obtain- 
ed by the creditor against B only and the entire amount realised from 
him only long after the origina] debt had become barred by limitation 
against A. 

In a suit by B KEN A within three years from the date of 
payment under the decree for contribution, 

Held, B had no cause of action to sustain a suit for contribution, 
A not having been a party to the renewal of the pronote. 39 Mad. 288, 
26 Mad. 322 distinguished. 

Ch. Raghava Rao for Appellant. . 

C. Sambasiva Rao for Respondent. 

T. S. V. 

Devadoss, J. 





| S. A. No. 1523 of 1923, 
12th August, 1926. 

Comtract Act, S. 16—Scofe of—U ndue in&uence—Presump- 
tion when drawn—Sphecific allegation and proof—Instrument— 
Setting aside—Limitation Act, Art. 91—Finding of Jack —leters 
Jerence—Second Appeal. 

S. 16 of the Indian Contract Act covers all cases in which from the 
position of the parties a presumption of undue influence can be drawn. 
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It is not enough in law to make a general allegation of the exercise of 
undue influence. Specific evidence that the transaction in question was 
brought about by undue influence and is hence vitiated by it must be let 
in. 36 Ch. D. 145 ; 10 E. R. 1192; 11 P. D. 82; 41 M. L. J. 474 refer- 
red to. ; 

Art. 91 of the Limitation Act applies to a suit lo set aside an in- 
strument vitiated by undue infiuence and the cause of action for such a 
suit arises on the date of execution of the document. 25 Bom. 78; 26 
Mad. 349 ; 41 M. L. J. 474 , 15 Cal. 58 (P. C.) referred to. 

The High Court will interfere even with findings of fact in second 
appeal when they are arrived at on no evidence. 

T. V. Venkatrama Aiyar for Appellant. 

S. Subramania Aiyar for Respondent. 

T. S. V. 


Devadoss, J. 





i S. A. No. 1826 of 1923. 
raih August, 1926. 


‘Malabar Compensation for Tenants’ Improvements Act, S. 6 
(2)}_Redemption—Decree for rent obtained—Right of set off—if 
allowed. i 
In a redemption suit in Malabar, where a decree for arrears of rent 
has already been passed during the pendency of the mortgage, but the 
execution of such decree is not barred at the time of passing the redemp- 
tion decree, the Court has power under S. 6 (2) of the Malabar Com- 
pensation for Tenants’ Improvements Act to allow a set off with respect 
to the decree amount as against the value of improvements found pay- 
able under S. 6 (1) of the Act. 

K. P. Krishna Menon for Appellant. 
A. K. Balakrishnan for Respondent. 
T.S. V. 
The Offg. Chief Justice, 
Erishnan, Raimesam, 
Venkatasubba Rao L. P. A. No. 125 of 1924. 
and Curgenven, JJ. 
13th August, 1926. 


Insolvency—Hinds father—Sale by Official Receiver prior to 
vesting order—Subsequant order—Effect of—Sale~ V alidtiy— 
Official Receitver—If agent of Couri'—Ratification—T. P. Act, S. 43. 

Where on a Hindusfather becoming insolvent, the Official Receiver 
sells some family properties prior to the vesting of the estate in him and 
a vesting order is passed subsequently, keld by a majority of the Full 
Bench (Krishnan, J. dissenting) the principle of S. 43 of the Transfer 
of Property Act applies and the sale is valid. 

The Official Receiver is not the agent of the Court when he acts in 
such matters and no question of ratification can arise. 

Case-law discussed, e 

The Hon'ble Mr. V. Ramadoss and. V. Krishna Mohan for 
Appellant. 

S. Varadachari and N. Rama Rao for Respondent. 

T.S. V. 
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The Offg. Chief Justice 
and Curgenven, J. A. S. Nos. 120, 262, etc. of 1922. 
13th August, 1926. . 


Hindu Law—Partition—Sisters—Survivorshipbp—Document in 
writing registered—Alienation—Surviving sister—Right to im- 
peach. 


A partition between Hindu sisters of properties inherited from their 
father, destroying their mutual rights of survivorship can be made with- 
out a document in writing, registered. 34 Mad. 72 folld. Where such a 
partition was made and alienations conferring absolute rights had follow- 
ed thereon by each of the sisters, it is not open tothe surviving sister 
on the death of the other to sue for the recovery of the share of the 
deceased. 


The Advocate-General, B. Sitarama Rao, S. R. Muthuswami 
Atyar and Watrap S. Subramania Atyar for Appellants. 
A. Krishnaswam: Aiyar and K. Rafah Atyar for Respondents. 
T.S. V. 
The Offg. Chief Justice 
and Curgenven, J. A. S. No. 422 of 1922. 
13th August, 1926. 


Hindu Law—Applicability—Jains—Adoption—Consent of 
sapindas—If necessary. 





In the absence of a custom or local usage, Jains are governed by 
the Hindu Law and an adoption by a Jain widow in the Madras Presi- 
dency without the authorisation of her husband or the consent of his 
sapindas is not valid. Case-law discussed. 

Per Kumaraswami Sastri, O. C. J.—lf the matter were ras in- 
tegra, a Court should hold that Jains are not Hindus do not follow Hindu 
scriptures and hence the rules as to consent of sapindas for making an 
adoption should not be applied to them. History of Jainism traced and 
its difference from Hinduism pointed out. 

C. Sambastva Rao for Appellant. 


P. Venkatramana Rao and V. S. Narasimhachari for Res- 
pondents. 


T.S. V. © — | 
Curgenven, J. 


| S. A. No. 1249 of 1923. 
139th August, 1926. z 


Transfer of Property (Amendment) Act (XXVII of 1926)}— 
Attestation— Weaning of—Act tf retrospective. 


Act XXVII of 1926 which explains the meaning of the word “at- 
testation” in the Transfer of Property Act is retrospective in effect. Deci- 
sion of Devadoss, J. in S. A. No. 197 of 1923 folld. 

K.S. Jayarama Atyar for Appellant. 

T. V. Muthukrishua Atyar and N. Muthuswams Atyar for 
Respondent. 

T.S. V. 
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Jackson, J. 
C. M. S. A. No. 27 of 1925. 
13th August, 1926. 


Limitation Act, S. a Kang Papa njih by—Coturt paying out 
moneys—lf agent of decres-holder. 


X obtained a decree against the sons of Y on a promissory note 
executed by Y and pending the suit obtained attachment before judg- 
ment of a fund deposited in another Court by a debtor of Y in execution 
proceedings. The decree of X was transferred to that Court for execu- 
tion and the sum attached was paid over to him. For the balance of the 
decree amount, X took out application for execution and relied on the 
fact of payment by Court of the attached amount as saving limitation 
under S. 20 of the Limitation Act. Held, the Court could not be con- 
sidered the agent of the judgment-debtor within the meaning of 3. 20 as 
the element of volition was lacking and a fresh period of limitation could 
not be computed therefrom. 41 M. L. J. 423 and xı H. L. 115 refer- 
red to. 

K. Subba Rao for V. Ramadoss for Appellant. 

A. Venkatachelam for Respondent. 

T. S. V. 


Curgenven, J. 





| S. A. No. £7 of 1924. ' 
13th August, 1926. 

Hindu Law—Adoption—Wull—Divections tn—Properties given 
to widow—Sale of properties by decres-holder ee adopted 
son—Suit to recover. 


A testator by his will authorized his widow to don and made 
certain dispositions in her favour to be enjoyed for her life. She made 
an adoption and incurred a promissory-note debt as guardian of the 
adopted son, for a necessary purpose. In execution of the decree on the 
promissory note, the properties given to the widow were attached and sold, 
as though the adoption related back to the death of the testator and the 
properties belonged to the adopted son. The widow sued to recover the 
properties. Held, (x) the adoption did not relate back to the date of 
death of the testator. 43 Bom. 778 (P. C.) distd. ; (2) as the direction 
regarding adoption was conditional on the adoptee observing the direc- 
tions relating to the disposition in favour of the widow, the adopted son 
could not approbate and reprobate at the same time. 46 Mad. 300; 21 
Mad. 10 followed. 


P. Somasundaram for*Appellant. 

K. Venkatrama Raju for Respondent. 

T.S. V. 
Devadoss, J. 





R | S. A. No. 1751 of 1923. 
16th August, 1926. - 

Hindu Law—Adoption—Widow—Assent of sapindas—Rever- 
stoner withholding consent—Bxistence of other reversioners not 
proved—Adoption tf valid. 

The mere fact that the only saftndas who are proved to have been 
in existence withheld their assent when a Hindu widow applied to them 
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for their consent will not enable her to make an adoption, even if the 
withholding of assent has been improper. In Southern India, before a 
Hindu widow can make an adoption, some safinda must have given 
his assent. 
K.N. Rajagopala Sastri for B. Satyanarayana for Appellant. 
C. Sambastva Rao for Respondent. 
T.S. V. 


Jackson, J. 





| Cr. Rev. Case No. 516 of 1925. 
16th August, 1926. 

Criminal Procedure Code, S. 403—Plea of autre fois acquit— 
Charge under S. 420, Indian Penal Code—Former trial ending in 
acquitial—Second trial for. the same offence under a different 
description. : 

The accused sold some properties to the complainant and induced 
the latter to pay Rs. 3,000 agreeing to deposit Rs. 1,350 in Court to raise 
an attachment then subsisting. He also represented there were no other 
encumbrances, He did not deposit the amount in Court and it subse- 
quently transpired there was another encumbrance on the properties for 
Rs. 5,000. The complainant charged the accused with having cheated 
him by taking the amount and failing to pay Rs. 1,350 into Court. The 
case ended in an acquittal. He subsequently filed another complaint 
for cheating by taking away Rs. 3,000 on a false representation that there 
were no other encumbrances on the property. Held, the second trial was 
illegal by reason of S. 403, Criminal Procedure Code. 28 All. 312 refer- 
red to. 

V. L. Ethiraj and K. G. Srinivasa Atyar for Petitioner. 

The Public Prosecutor for the Crown. 

T.S.V. 


Devadoss, J. 





| S. A. No. 1842 of 1923. 
16th August, 1926. 

Limitation Act, Ss. 6,7 and Art. 125—Alienation by Hindu 
limited owner—Suit to set astde—Plaintiff a minor at the date of 
alisnation—Sutt within three years of majority but more than 12 
years after alienation—Extstence of other raversioners who could 
have sued—E ffect. 

A suit was filed by a Hindu reversioner to set aside an alienation 
made by a Hindu limited owner more than 14 years after the alienation, 
but within three years of the plaintiff attaining majority. The plaintiff 
was a minor at the time of the alienation, but the facts showed there were 
other reversioners of the same degree who could have sued to set aside the 
alienation. Held, there was only a single cause of action to sue for the 
whole body of reversioners and the other reversioners not having exercis- 
ed their right within the period fixed by Art. 125 of the Limitation Act, 
the spit was barred, and the plaintiff could not get the benefit of Ss. 6 
and 7 of the Act. 41 Mad. 659 applied ; 48 AIL 152 (P.C.) distinguished. 

B. Sitarama Rao and A. Swaminatha Atyar for Appellant. 

T. M. Ramaswaimt Atyar, E. Krishna Atvar and K. V. Sesha 
Atyangar for Respondents. 

T. S. V. 
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Devadoss, J. | 
S. A. No. 1821 of 1923. 
16th August, 1926. 

Hindu Law—Gift—Construction—Hstate taken—Gift to 
unborn children—Person having only a spes successionis— Attesta- 
tion—Effect of— Heirs "—If includes class. 

S and R made a gift of a small portion of their family property to 
M in the following terms: “ As we have given the said lands to you 
from our family property as stridhanam, you shall yourself cultivate the 
said lands, pay the Circar cist, etc., due on the lands and enjoy them. If 
you have male issue, such male issue alone shall take the property after 
your life-time. You shall not encumber the lands by way of mortgage, etc. 

. . If you have no male issue, then our heirs shall take the aforesaid 
lands, ” The lands were subsequently sold to the defendants and other 
lands purchased, and the sale deed was attested by R. M died without 
issue in 1918 and the sons of R sued for their share of the property gifted 
to M, Held (1) M took only a life-interest in the property; (2) the gift 
in favour of the unborn children of M was valid under Madras Act I of 
1914; (3) R. having only a spes successions d the life-time of H, 
his attestation will not estop him or his heirs ; and 4) the word “heirs ” 
did not indicate a “class of persons ” and the English decisions on the 
subject were not applicable. 

A. V. Viswanatha Sastri for Appellants. 

T. V. Ramanatha Atyar for Respondents, 

T. S. V. 

Relly, J. 





| C. R. P. No. 656 of 1924. 
18th Angust, 1926. 

Indian Contract Act, S. 45—Partnsrship—Dissolution of— 
Suit on a pro-note—Some alone suing—Other pariners joined after 
lapse of period of limttation—E ffect. 

In a suit to recover a debt due to a partnership, even after dissolu- 
tion of the partnership all partners must join. If the suit is instituted 
by some alone within time, and the other partners are joined ‘after the 
period of limitation has expired, the whole suit is barred under S. 22 of 
the Limitation Act. 

T. A. Ananta Atyar for Petitioner. 

S. Sankara Atyar for Respondent. 

T.S. V. 

Devadoss and 

Wallace, JJ. S. A. No. 1261 of 1923. 
19th August, 1926. 

Inam—Swastivachakam  servics—Alisnation of—Validity— 
Alienation tn favour of member of family—Effect. 

A sale of Swastivachakam service inam lands is void and the 
fact that it is in favour of a member of the inamdar’s family who iseactu- 
ally performing the services for which the inam was granted does not 
affect the question of its validity. 45 Mad. 620; 1 L. W. 827; 6 Mad. 
76 ; 15 Mad. 183 ; 38 Mad. 650 followed. 

T. V. Subba Rao for Appellants. 

K.N. Rajagopala Sastri for Respondent. 


TLS. V. 
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Jackson, J. 


12th August, 1926. 


Criminal Procedure Code, S. 147—-Preliminary order—Omis- 
sion tostate likelihood of breach of peace—Effect of. © 


A preliminary order under S. 147 of the Criminal Procedure 
Code is not bad because it failed to state that iu the opinion of the 
Magistrate there is a likelihood of the breach of the peace. 27 M. L. J. 
587 followed. 


K. Kameswara Rao for Petitioner. 
The Public Prosecutor (J. C. Adam) for the Crown. 
T.S. V. 


Curgenven, J. 


| Cr, Rev. Case No. 64 0f 1926. 





| S. A. No. 30 of 1924. 
13th August, 1926. 

Deed—Construction——Will or conveyance—Suit against X— 
Death of X—Heir tmpleaded— Property i ais to legates pro- 
casded against—Legatee 1f bound. 


Where a document described as a “conveyance deed” provided that 
after the death of the donor the properties should be enjoyed by the 
dones with absolute rights and that the donor should not during his life- 
time execute any deeds with respect to the said property, held, on a 
construction of the document, that it was not a will but a conveyance 
which came into operation immediately and not after the death of the 
donor. 46 M. L. J. 288 , 33 Mad. 304; 8 Cal. W. N. 614 considered. 


In a suit to recover money due from X, X died during the pendency 
of the suit having bequeathed a portion of his property in favour of Y. 
As the legal representative of X his heir alone was brought on record in 
the suit but not the legatee and a decree was obtained. In execution of 
the decree the properties bequeathed to the legatee were attached. 


Held, the decree was not binding on the legatee as he was a neces- 
sary party to the suit. 14 Cal. W. N. 1041; 26 Cal. 103 ; 32 Cal 315 
applied. 

K. Ramamurthi and K. Kameswara Rao for Appellant. 


P. Venkataramana Rao for Reepsadent. 
T.S. V. 


Jackson, J. 


19th August, 1926. 

Civil Procedure Code, O. 39, R. 2—Temporary injunction— 

Balance of convenience—Proof of prima fatie title—Injunction in 
terms mandatory—Power to grant. 


Mere balance of convenience is not the only consideration to be 
taken into account in deciding whether a temporary injunction should or 
should not be issued. Proof of prima facie title is equally essential. An 
order granting injunction solely upon a consideration of convenience is 
without jurisdiction. 

NRC 
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A Court cannot, under O. 39, R. 2, Civil Procedure Code, grant a 
temporary injunction in terms mandatory. It is, however, competent to 
issue a temporary injunction which is prohibitory in form even though 
in effect it may be mandatory. 38 Bom. 381 ; 41 Mad. 208 ; 41,C. 436 
and 16 Bom. L. R. 566 considered. 


Ch. Raghava Rao and A. Sundaram Aiyar for Petitioners. 
V. Govindaraj achartar for Respondent. 
TS. V. 


Odgers and Madhavan i 
Nair, JJ. Cr. Rev. Cases Nos. 377 to 404 of 1926. 
20th August, 1926, 


Madras District Muntoipalities Act, Ss. 249, 240 and Sch. V, 
cl. (q)—Setting up rice-hulling machine—Construction of-—Per- 
mission obtained—Working of mill—Process likely to be dangerous 
to human life or health or property—Annual license from Chair- 
man—If necessary. 


The accused obtained the permission of the Madura Municipality 
for installing a rice-hulling machine under S. 250 of Madras Act V of 
1930, and began hulling rice without obtaining a license from the 
Chairman under S. 249. They were prosecuted under S. 338 of the Act, 
and the Magistrate found as a fact that the business carried on was 
an industrial process “ likely'to be dangerous to human life or health ‘or 
property ” ‘within 'Sch. V, cl. (q). Held, taking out the permit to con- ' 
struct a factory or instal machinery under S. 250 did not absolve the 
accused from the necessity to take out annual licenses under S. 249. 
Scope of the two ‘sections explained. Cr. Rev. Case No. 503 of 1925 : 50 
M. L.J. ace a 45 M, L. J. 73x1 applied ; 45 M. L. J. 555 
referred to. ` 


The Public TE for Petitioner. 
S.T. Srinivasagopalachari for Accused., 
F., S. Vas for the complainant, SERS: 
T.S. V. 


Devadoss, J ` 








` | S.A. Nos. 1788 and 1789 of 1923. 
aoth August, 1926. 


Landlord and tenant--For fetture--Mulgeni lease~Chause prohi- 
biting alienation in favour of“ any other person ”—Co-lessees— 
Alienation by one lesses in favour of co-lessee—Alienation in favour 
of heir—If works out for fetture—English Law—Applicabtlity., 


A mulgens lease granted in favour of three persons, members of 
one and the same family, contained a clause prohibiting alienation in | 
favour of “any other person”. One of the lessees made an alienatiofi in 
favour of a co-lessee, while there was another alienation to a daughter of 
one of the co-lessees. The landlord sued in ejectment, claiming forfei- 
ture on the ground of the two alienations. Held, the alienation in favour 
of a do-lessee would not work forfeiture as it did not amount to an aliena- 
tion to “any other person” within the meaning of the forfeiture clause ; 
but (2) the alienation to the daughter, though it was to an heir on whom 
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the lease would devolve on the death of her father, worked a forfeiture 
and the landlord was entitled to sue in ejectment. Case-law discussed. 


B. Sitarama Rao and K. Y. Adiga for Appellant. 


S. T. Srinivasagopalachari and K. P. Saryothama Rao for 
Respondents. 


T. S. V. ——— 
Devadoss and 


Wallace, JJ. | . S.A. No. 1411 of 1923: : bats ae ‘ 
20th: August, 1926. i : We : 


v4 


Mi a 


Malabar Compensation for Tenants I mprovemenis Agi, S. 19 
— Lease of lands prior to 1886—Improvemenis to be paid for at 
customary rate—Renewal after 1886—Rates fixed lower than under 
the Act—Rate of compensation—Law applicable. 


A kushikanom deed of the year 1871 provided for payment of com- 
pensation at the customary rate; this wasrenewed in 1883 and the 
document fixed a certain rate for payment of compensation, which was 
less than the rate payable under the Malabar Compensation for Tenants’ 
Improvements Act, and the same rate was incorporated in a Jater re- 
newal of 1895. Ina suit for ejecting the lessee the question arose as to 
the rate at which compensation was to be paid for improvements. Held,. 
(x) as the deed of 1871 did not specify any rate, but only provided for 
payment of the customary rate, all improvements made between 1871 
and 1883 should be paid for at the rate fixed under the Act. 33 Mad. 
218 folld.; and(2) improvements effected between 1883 and 1895 should 
be paid for at the rate fixed in the kushtkanom deed of 1883, even 
though the rate contained therein is less than the rates due under the 
Act. S.A. No. 1645 of 1922 and 40 Mad. 594 folld. 


K. Kuttikrishna Menon for Appellant. 
O. A. Krishna Variar for Respondent. i 
TS. V. i 





Curgenven, J. E 
S. A. No. 1705 of 1923. 
27th August, 1926. : r 


Madras Estates Land Act, S. t2—T ress — Ridhi Contract ih 
writing—Nature of. 


In a! teuit for a declaration that the trees belonged to the Zeminda, 
he relied on a muchilika executed by the tenants in which they statéd 
that they had no right to the trees on the holding during a particular 

_ year. Held, “the contract in writing” referred to in S, 12 of the Estates 
Land Act must be a contract subsisting during the period in dispute. 
L. P. A. No. 33 of 1925 relied on. Scope of S. 12 adverted to. 


C. V. Ananiakrishna Atyar for Appellant. 
B. Jagannadha Doss for Respondent. 
T.S. V. 
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Curgenven, J. 
S. A. No. 72 of 1924. 
27th August, 1926. 


Mahomedan Law—Minor —Alienation of share by mother— 
Invalidity of—Subsequent setting aside of partitfon—Alienee 
—Equtties in favour of. 

A Mahomedan mother acting as the de facto guardian of her minor 
son made an alienation of a certain property belonging to her husband’s 
estate. The son after attaining majority sued for partition treating the 
alienation as not binding, the alienee being also a party to the suit. 
Held, in allotting the shares, the Court should, if possible, allot the alie- 
nated property to the share of the mother, so that the equities in favour 
of the alienee might be worked out. 


K.S. Jayarama Atyar for Appellant. 
C. A. Seshagiri Sastri for Respondent. 
TS Ve 





Curgenven, J. 
S. A. No. 52 of 1924. 
27th August, 1926. 


Hindu Law—Widow—Alienation by—Presumptive rever- 
stoner relinquishing righis—Effect on after'-born sons—Reverstoner 
if claims through another. 


A presumptive reversioner executed a deed of relinquishment of 
rights in favour of a vendee from a Hindu widow after taking some pro- 
perties and some cash from the alienee. The deed was executed by him 
on his own behalf and as guardian of his minor son, and by another son 
who was a major at that time. Subsequently a third son was born. The 
presumptive reversioner predeceased the widow and his three sons hap- 
pened to be the actual reversioners. In a suit instituted by them to set 
aside the alienation the Courts below held that all of them were 
estopped from questioning the alienation as their father had ratified the 
transaction after taking some benefit which the plaintiffs have inherited. 


Held, (1) the 1st plaintiff, who joined the deed of relinquishment, 
was estopped he being a major at that time and though he was not even 
a presumptive reversioner ; (2) that the 2nd plaintiff, being a minor at 
the time of the relinquighment deed, it was not competent for the father 
to barter away his rights which was only a spes successionis. 46 Cal. 
566 followed ; (3) that second and third plaintiffs were not estopped as 
they did not claim through their father. 24 Cal. 94; 42 Mad. 523 follow- 
ed, and the fact that the plaintiffs 2 and 3 retained the benefit obtain- 
ed by their father did not matter. 30 C. L. J. 56 followed. 


K. Kameswara Rao for Appellant. 
P. Somasundaram for Respondent. 
T.S. V. 
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Ramesam and 
Reilly, JJ. | _ A.S. No. 15 of 1926. 
27th August, 1926. h 

Civil Procedure Code, S.80—Scope of—Swuit against Official 
Receiver—Injunction restraining sale—Notice if necessary— Act 
—Meaning of. ` 

Where a suit was brought against an Official Receiver for a decla- 
ration that the properties in the suit which had been advertised for sale 
by the Official Receiver as belonging to the insolvent were the proper- 
ties of the plaintiff and for an injunction restraining him from- holding 
the sale, held, no notice as contemplated by S. 80, C. P. Code, is neces- 
sary and the suit filed without giving such notice is good. 

The word “act” in the phrase “act purporting to be done by 
him ” in S. 80 means and includes only a completed act or an act begun 
but not completed and cannot include a threatened act, to be begun and 
completed in the future. 36 Cal. 28 ; 32 Bom. 243; 48 Bom. 87, folld.; 
39 M. L. J. 151, considered. 

Per Ramesam, J.—The suit in such cases is laid only in respect of 
the thredtened future act of sale and cannot be regarded as laid in 
respect of the past acts such as advertisement of sale, etc. 

Per Reilly, J.—S. 80 being a restrictive section should be strictly 
construed, and should not be applied to suits such as for injunction 
where irremediable damage would occur by insisting on the statutory 
notice. = Ay 

C. S. Venkatachari for Appellant. . 

T. M. Krishnaswamt Aiyar for Respondent. 

T.S. V. | 

Krishnan and e 
Venkatasubba Rao, JJ. A. S. No. 99 of 1923. 

a7th August, 1926. 

Mortgage—Redemption—Usufiructuary mortgage—Term fixed 
—Extension of-—Mortgages unable to get possession due to fault of 
mortgagor—E fect of. 

The term fixed in a usufructuary mortgage cannot be extended even 
though for a portion of that period the mortgagee was unable to get 
possession on account of the fault of the mortgagor. 25 Mad. 587 and 
S. A. No. 219 of 1896, folld. 

An othi was created for a period of 10 years from the expiry of a 
first mortgage on the suit property. Subsequently a third mortgage was 
` created and the third mortgagee redeemed the first mortgage on the ex- 
piry of his term. Two years later the ofhidar sued for redemption and 
got possession from the third mortgagee a year later. When the period 
of 10 years expired, the third mortgagee sued to redeem the ofhidar and 
the Court below held the latter was entitled to remain in possession for 
the period he was kept out end that the suit was premature. Held, the 
period dixed could not be extended and the suit filed at the expiry of 
10 years was not premature. 

B. Sttarama Rao and S.R, Muthusanu Atyar for Appellant. 

S. Muthiah Mudaliar and A.C. Sampath Aipangar for Respond- 
ent. 

T. S. V. 
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® 
The Chief Justice, 
ishnan and Cur- i 
Hi p JJ. ) A. S. No. 61 of 1924. 
1st September, 1926. - A : 


Civil Procedure Code, S.13, Exception ()—Foretgn judgment 
—Default of abpearance—Judgment if one given on the merits— 
Suit on. 


A foreign judgment obtained on default of appearance is not given 
on the merits of the case and is not conclusive as to any of the matters 
adjudicated therein. 40 Mad. r12(P.C.) and 45 Mad. 496 (P. c.) re- 
ferred to: 


A. Krishnaswami Aiyar and E. Vinayaka Rao for Appellant, : 


E. V. Krishnaswami Aigar and N. Kunchttapadam Atyar for 
Respondents. 


T. S. V. SS 
Devadoss, J. 


S. A. Nos, r723 and 1724 of 1923. - 
rst September, 1926. AN 


Practice—Second Appeal—Point expressly not pressed by 


blender in Trial Court—Plea one relating to jurisdiction—] f can 
be raised newly—Madras Estates Land Act, S. 3 (2) (d)—Estate. 


An issue which involves an investigation of facts and which the 
pleader in the Trial Court says he does not press will not be permitted to 
be taken in second appeal, even though the plea raised thereby may re- 
late to the jurisdiction of the Court to entertain the suit. 


Where a Dharmasasanam village in a permanently settled -Zamin- 
dari is admitted to consist of Kudi and Pannat lands and the melvaram 
and the kudivaram in the Kudi lands are admitted to belong to the 
plaintiff and defendant, respectively, the Court is not wrong in presuming 
“that the village is an estate within S. 3, cl. 2 (4) of the. Madras Estates 
Land Act. 


P. R. Srinivasan for Appellants: 
A. Sundaram Atyar for Respondents. 
T. S. V. 


Devadoss and 
Wallace, JJ. S. A. No. 1520 of 1923. 
and September, 1926° 


Transfer of Property Act, S. 53—Sals in fraud of creditors— 
Test of—Intention—Part of consideration found to be actually 
patd—Vendee tf entitled to charge. 


Where a sale is liable to be set aside under S, 53 of the Transfer of 
Property Act as one in fraud of creditors, but it is found that a portion 
of the consideration fixed was actually paid and went to dfscharge 
some simple money debts of the vendor, the vendee is not entitled as a 
matter of right to a charge in respect of the consideration actually found 
paid. ro Mad. 6 ; 24 M. L. J. 266; 7 C. L. J. 586 ; 43 Bom. 759, folld. ; 
19 L. W. 135, dissented from ; 33 Mad. 334; 36 Mad. 29, distd.; 43 Cal, 
831 (P. C.) and 44 Cal, 662 (P. C.), considered, 
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Essentials of a suit under S. 53 discussed. 
T. R. Ramachandra’ Aiyar and V. Subramania Aiyar for 
Appellant. 

N. Chandrasekhara Aiyar for Respondent. 


T.S. V. 


Devadoss and 


Wallace, JJ. | S. A. Nos. 433 to 438 of 1924. 
and September, 1926. 


Madras Estates Land Act, S.3 (4)—Cocoanut garden—Digging 
shallow pits or wells at a cost of a few annas—If an improvement 
—T est of-—Cocoanut tree—If a fruit tree. 


In the case of a cocoanut garden, sinking wells or shallow pits at 
the expense of a few annas cannot be said to be an improvement within 
the meaning of S. 3 (4) of the Estates Land Act. The real test in such 


cases is to see if the holding has risen in value by reason of the alleged 
improvement. 


Cocoanut trees are not fruit trees within the meaning of S. 3 (4) (A) 
of the Act. 


M. Patanjali Sastri and C. Rama Rao Saheb for Appellants. 


B. Sttarama Rao and V. Ramaswami Aiyar for Respondent. 
T. S. V. 


Devadoss and 


Wallace, JJ. | S. A. No. 1191 of 1924. 
and September, 1926. 


Limitation Act, Art. 12 (a}—Decres against Hindu father— 
Sale of joint family property in execution—Siuat by son challenging 
—Cause of action—Limitation—Period of. 


Where in execution ofa decree obtained against a Hindu father 
alone, the decree-holder sells in Court auction an item of joint family pro- 
perty the remedy of the sons isto challenge the sale by proving that 
the decree debt was for an illegal or immoral purpose. The sale is not 
void, but only voidable, and the period of limitation applicable to such 
a suit is one year under Art. 12 of the Limitation Act. Case-law discus- 
sed. 


Watra? S. Subramanta Aiyar for Appellant. 

T.M. Krishnaswami Atyar, M. Krishna Bharati and C. S. 
Swaminathan for Respondents. 

T S. V. EPERE 


Devadoss and 


Wallace, JJ. | S. A. No. 1142 of 1923. 
and September, 1926. 


diahomedan Law—De facto trustesshipb—Conceftion if known 
to—Surt for rent by de facto mutawalli—t! f lies. 


The conception of a de facto trustee is not foreign to Mahomedan 
Law and itis competent to the de facto mutawalii of a mosque to sue 
tenants for arrears of melwaram due. Tyabji Mahomedan Law, p. 627; 
37 All. go ; 63 I. C. 171 and 38 Mad. 262, referred to. 
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N. Chandrasekhara Atyar and V. N. Shama Rao for Appellant. 
K. Rajah Atyar and S. Rajagopalachari for Respondent. 
T.S. V. 





Devadoss, J. 
S. A. No. 1839 of 1923. 
and September, 1926. 


Limitation Act, Art. 47—Applicability—-Possesston proceedings 
under S. 148, Criminal Procedure Code—Ordsr in favour of a 
harty—Sutt by him to recover possession— Limitation. 


Where proceedings under S. 145, Cr. P. Code, take place and the 
Magistrate passes an order in favour of one of the parties, a suit by him 
to recover possession is not governed by Art. 47 of the Limitation Act. 
Even though at the time of passing the order, possession is with the de- 
fendant, the effect ofan order under S.145, Cr.P. Code, upholding the right 
of the plaintiff is to treat such possession as on behalf of the successful 
party and he has the ordinaty period of r2 years for suing to recover 
posseasion. Scope of Art. 47 explained ; and the alteration in the langu- 
age of S. 145 adverted to. 


EK. V. Krishnaswami Atyar and N. Swaminathan for Appellant. | 
A. Venkatrayaliah and L. Venkatanarasiah for Respondents. 
T. S. V. 





Devadoss, J. : 
S. A. No, 1887 of 1923. 
and September, 1926. t mo 


The Madras District Municipalities Act (V of 1920), Ss. 85 
and 367—Arrears of house tax accrued due under old Act—Sutt 
for recovery of—Sutt after new Act came into force—Charge tf 
can be claimed—Substantive right. 


In respect of arrears of house tax which had accrued due prior to 
the coming into force of the Madras District Municipalities Act (V of 
1920), a Municipality filed a suit for the recovery thereof after the new 
Act came into forceand claimed a charge on the house by virtue of 
Ss. 85 and 367. Held, S. 367 dealt only with the mode of recovery and 
made the procedure under the new Act applicable in respect of suits 
filed after it had come into force, but the substantive rights of the par- 
ties were not affected by tHe coming into force of the new Act. S, 367 
had not the effect of making S. 85 retrospective 


G. Lakshinanna for Appellant. 
B. Jagannath Das for Respondent. 
T. S. V. 
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Odgers, J. 


| S. A. No: 1639 of 1923. 
13th August, 1926. 


Adverse possession—Mortgagor and mortgagee—Defosit of 
money by mortgagor under S.83, Transfer of Property Act—Ssuit to 
redeem—Decree directing mortgagee to draw out money and deliver 
possession—Effect of. 


Where a mortgagor deposited the mortgage amount into Court 
under S. 83, Transfer of Property Act, and subsequently filed a suit for 
redemption and obtained a decree directing the mortgagee to withdraw 
the amount in Court deposit in full satisfaction of the mortgage claim 
and re-deliver the property to the mortgagor, held, the relationship of 
mortgagor and mortgagee ceased with the decree and thereafter the 
possession of the mortgagee was adverse tothe mortgagor. 14 C. W. 
N. 1001; 7 L, W. 269 referred to. : 

V.C. Veeraraghavachart for K. Bhashyam Atyangar for 
Appellant. 

C. S. Venkatachart for Respondent. 


T. S. V. 
Curgenven, J. 





| S. A. No. 1692 of 1323. 
a7th August, 1926. 


Civil Procedure Code, S.11—Vendor and vendee—Prior suit 
in Munsif's Court for possession—Subsequent suit 111 sub-Court for 
refund of consideration—Res judicata—Csvtl Procedure Code, O. 2,’ 
R. a—Bar of suit—Limitation Act, Art. 116-—Time when begins to 
run. 

The plaintiff purchased in 1909 certain properties from the husband 
of the defendant. As he was unable to get possession, he sued his 
vendor and another who claimed title in the Munsif’s Court for posses- 
sion. The suit was decreed in the Trial Court, but dismissed on appeal. 
In 1919 the plaintiff sued in the Court of the Subordinate Judge for 
recovering the consideration amount paid for the sale. The defendant 
contended that the sale was nominal, and without consideration and was 
barred under O. 2, R. 2 and was not within time. Held (x) the finding 
of the munsiff in the prior suit that the sale was supported by considera- 
tion, if ithad not been appealed against, was conclusive between the 
parties and operated as res judicata in the present suit; (2) tho,gh 
the present suit had been filed in the Court of the Subordinate Judge by 
adding certain other items, such as the costs ef the prior suit, for the 
purpose of seeing if the finding in the prior case operated as res judi- 
cata, the Court could split up the claims and see if the claim as regards 
the consideration amount was not cognisable by the munsiff who tried the 
prior suit ; (3) the suit was not barred by O. 2, R. 2; (4) the period of 
limitation is six years under Art. 116 of,the Limitation Act, and began to 
11n from the date of the sale and not the date of the judgment in 
appefl in the former suit which negatived the claim of the plaintiff. 
Case-law discussed. 

C. S. Venkatachari and D. Ramaswami Atyangar for Appellant. 

W, S. Subramania Atyar for Respondent. 

T. S. V. 
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e 
Jackson, J. 
< | Cr. Rev. Case No. 146 of 1926. 
and September, 1926. 
Penal Code, S. 225-B—Escape from arrest—Warrant giving 
wrong desortption of accused—lIf illegal. 
| Where an arrest warrant described the accused as plaintiff instead 
of as defendant, but there was no mistake about the name or identity of 
the accused who was convicted for an offence under S. 225-B, Indian Penal 
Codé, keld, the wrong description of accused will not make the warrant 
illegal unless the accused has been prejudiced. 51 C. 902 ; 5 C.W.N. 413 
referred to. 
E. P. Ramakrishna Atyar for Petitioner. 
The Public Prosecutor for the Crown. 
T.S. V. 
Devadoss and ` 
Wallace, JJ. | S. A. Nos. 433 to 438 of 1924. 
’ and September, 1926. i 
Madras Estates Land Act, Section 3 (4) (a) and (f)—Im- 
provement—Raising of cocoanuts by digging pits or springs on 
river'-beds. € 
Pits or springs dug on river-beds for purposes of irrigation, though 
generally called wells, cannot be considered to be improvements within 
the meaning of S. 3 (4) (a) of the Madras Estates Land Act. 
Cocoanuts cannot be called fruits and the raising of cocoanuts does 
not amount to planting of fruit trees within Section 3 (4) (/) of the, Act. 
Al. Patanjali Sastri and C. S. Rama Rao Saheb for Appellant. 
B. Sitarama Rao and V. Ramaswaniu Aiyar for Respondent. 
N.S. 
Odgers, J. 








| S. A. No. 122 of 1924. 
3rd September, 1926. ; 

Malabar Law—Thiyyas of Calicut—If entitled to compulsory 
partition-Hindu Law—If applies. 

His Lordship referred to a Bench the question whether the Thiyyas 
of Calicut were entitled to compulsory partition, and whether they are 
governed by Hindu Law in all respects. 17 M. 184;39 M. L. J. 427 
referred to. J 

K. P. Ramakrishna Atyai for Appellant. 

M. C. Sridharan for Respondent. 

T.S... « 
_ Srinsvasa Atyngar, J. 
O. P. No. 185 of 1926. 





7th September, 1926. 
. Succession Act (XXXIX of 1925), S. 301—Non-taking of 
probate—Right of legatee to apply for removal of executor. 

Under S. 301 of the Indian Succession Act, a legatee can 
put in a petition for the removal of an executor although no probate has 
been taken. 

M. S. Venkatarama Atyar with S. Jagadssa Atyar for Petitioner. 

J. A. Pinto and V. C. Gopalarainam for Respondent, 

N. 8. 


\ 
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e 
Devadoss and Sunda- 
ram Chetty, JJ. . | C. M. A. No. 107 of 1928. 
oth September, 1926. 

Civil Procedure Code, S. 151 and O. 41, R. 23—-Remand under 
inherent power— Power of Court—Order not appealable. 

An Appellate Court has Power to remand a suit to the trial Court 
under its inherent powers in cases not covered by O. 41, R. 23. In such 
a case the order 18 not appealable. 44 Cal 929; 3 Pat. L. J. 253; 45 
Mad. 449, 900; 48 Mad. 713 referred to. 

B. Somayya for Appellant. 

M. Patanjali Sastri for Respondent. 

T. S. V. 5 

Krishnan, J. 





| C. R. P. No. 865 of 1925. . 
oth September, 1926. 

1 Crotl Procedure Code, Ss.73, 151, O.a1, Rr.72, 83, go—Purchase 
in Court auction by decree-holder—Amount set off for decree— 
Application by another decres-holder for rateable distribution— 
Tf entertarnable—Apflication by decree-holder to set astdée sale— 
Power of Court. 

A decree-holder purchased the attached property in auction and 
had ‘his decree amount set off against the purchase amount. Subsequent- 
ly another decree-holder whose execution petition was pending ap- 
plied' for rateable distribution under S. 73. ‘Then the first decree-holder 
applied to have his sale set aside as he was unaware of the pendency 
of the second execution petition. 

Held, the sale could not be set aside as O. 21, Rr. 89, 90 will not 
apply and the second decree-holder was entitled to rateable distribution 
from the first. 20C.8 ; 591. C. 86 followed. 


K. Sankara Sasi for Petitioner. 
EK. P. Ramakrishna Atyar for Respondent. 


T. S. V. 
The Chief Justice, 





| S. A. No. 71 of 1924. 
oth September. 1926. 

Transfer of Property Act, Ss. 122 and 123—Document 
by which properties are dedicated to an tdol, whether requires 
registration. 

The question whether a document by which certain properties are 
dedicated to an idol must be registered was referred to a Full Bench. 
See 13 M. L. J. 364. 

C. Rama Row for Appellant. 

P. Somasundaramand P. Satyanarayana for Respondent. 

N. S. 

The Chief Justice, 





x i; | S. A. No. 202 of 1924. 
roth September, 1926. z 

Civil Procedure Code, O. 34, R. 6—Decree directing the 
defendant tc pay the decree amount and in default directing the 
hypothecated property to be sold—Application for personal decree 
whether necessary. 


38 
Ld 

Where a decree in a suit upon a mortgage directed “that the defen- 
dants do pay ” the decree amount to the plaintiff and then provided for 
the sale of the hypothecated propertiés, the decree is a personal decree 
and no application for another personal decree is necessary under O. 34, 
R. 6. It is only where the decree is in conformity with Form 
No. 4 of Appendix D of the Civil Procedure Code, that an application 
under O. 34; R. 6 would be necessary. The construction of the 
decree is a pure question of law and can be taken in second appeal 
though not raised in the Courts below. 38 Mi 677 referred to. 

B. Jagannadha Doss for Appellant. 

Y. Suryanarayana for Respondent. 





N.S. 
Reilly, J. 
| C. R. P. No. 248 of 1925. 
13th September, 1926. 

Provincial Insolvency Act (V of 1920), Ss. 28 (2) and 34 
(2)}—Transfer of Property Act, S. 6s—Mortgagese paying 
arrears of revenue dus upon the mortgaged property after the 
adjudication of the mortgagor as insolvent—Sutt for recovery of 
the amount paid from the mortgagor and the Official Recetver— 
Maintainability. 

The mortgagee paid arrears of revenue accrued due upon the mart- 
gaged property after the mortgagor was adjudicated as insolvent. He 
brought a suit for recovery of this amount which he had paid from the 
mortgagor and the Official Receiver. The Lower Court held that the 
suit was not maintainable and the mortgagee must prove his claim in 
the insolvency. 

Held, that the suit was maintainable as the arrears of revenue paid 
accrued after the date of the order of adjudication. 

V. Suryanarayana for Appellant. 

P. V. Rangaram for Respondent. 

N. S. 

Jackson, J. 





| C. R. P. No. 238 of 1926. 
13th September, 1926. 

Civil Procedure Code, S. 115 and O. VI, R. 17} —Amendment 
of blaint—Amendment when a fresh suit for that relief would 
have been barred—Inter ference in revision. 

In a suit for rent based upon a lease the defendant pleaded that 
as the leare-deed was noj registered the claim must fail. After the state- 
ment was filed and before the trial commenced, the plaintiff applied for 
amendment of plaint by the addition of a prayer for the relief of 
damages for use and occupation. Such a suit would, on that date, have 
been barred. The District Munsif allowed the amendment. 

Held, (1) the amendment ought not to have been allowed inasmuch 
as the effect of it was to deprive the defendant of the right accrued to 
him by virtue of the bar.of imitation. 36 M. 378 distinguished and 
33 Bom. 644 referredto; (2) that it was a fit case for interference in 
revision. 14 M. L. T. 588 distinguished. 


S. Narayana Atyangar for Petitioner. 


A. S. Visvanatha Atyar for Respondent. 
N.S. ` 
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Devadoss and Sunda- 
ram Chatty, JJ. C. M.S. A. No. 142 of 1924. 
14th September, 1926. 


Limitation Act, Art. 182 (5)}—Application by decree- holder 
auction purchaser for possession of properties under O. 21, R. 95, 
Civil Procedure Code, whether step-in-aid of execution—Pendency 
of execution petition whether necessary—Limitation Act, Art. 138 
—Applicabiliiy when the decrae-holder is himself the auction 
purchaser. 


An application by the decree-holder auction purchaser for posses- 
sion of properties under O. 21, R. 95, Civil Procedure Code, can be a 
step-in-aid of execution within Art. 182 (5) of the Limitation Act. 24 M. 
185 followed. 6 M. H. C. R. 304 distinguished. For such an 
application to be a step-in-aid of execution it is not necessary that 
the execution petition must be pending when the application’ is filed. 
Observations of Ayling, J. in 45 M. 466 dissented from. Article 138 of 
the Limitation Act does not contemplate suits by decree-holder auction 
purchasers ; it only contemplates suits by stranger auction purchasers. 


D. A. Krishna Wartar for Appellant. 
T. S. Viswanatha Atyar for Respondent. 


N. S. c 
Wallace and Madhavan 
‘Nair, JJ. C. M. A. No. 29 of 1925. 
15th Ssptembsr, 1926. 


Ciıvtl Procedure Code, Ss. 11 and 47 and O. 21, R. 66—Suit 
on mortgage—Piior mortgages ımpleaded as defendani—His 
rights not put in issus—Decrse—Execution application by defend- 
ant mortgages under O. 21, R.66 to show his mortgage as an 
encumbrance wn the sale proclaniation—Appeal—Res judicata. 


In a suit upon a mortgage the prior mortgagee was impleaded as 
the 4th defendant and he raised the prior mortgage in his favour. But 
no issue was framed as regards his rights. A mortgage decree was 
passed in the suit in favour of the plaintiff without declating the rights 
of the prior mortgagee defendant. By this time the 4th defendant pur- 
chased the property in execution of his decree upon his mortgage. When 
the property was sought to be brought to sale in execution of the decree 
upon the mortgage, the 4th defendant applied to the Court under O. 21, 
R. 66, Civil Procedure Code, to stop the sale on the ground that he had 
become the owner or to amend the sale proclarfation by stating that the 
property was subject to his mortgage decree. The Lower Cowt dis- 
missed the application on the ground that his rights were not recognised 
by the decree. The 4th defendant appealed. 


Held (1) that no appeal lay and the remedy of the 4th defendant 
was to file a suit ; (2) that a fresh suit by the 4th defendant would not 
‘be bawed by res judicata. 


K. P. M. Menon and B, Pocker for Appellant. 


S. “aana Aiyar and A.V. K. Krishna Menon for Res- 
pondent. 
N.S. 

NRC 
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Odgers and Mathavan ; 
Nar, JJ. S. A. No. 1755 of 1922. 
16th September, 1926. ' 
<: Land Acquisition Act, S. 6 (1)—" Wholly or partly out of 
public revenues ”—Payment of a trivial sum of one anna. 

_ The condition in the proviso to S. 6 (x)of the Land Acquisition 
Act that a compensation to be awarded for the property declared 
to be needed for a public purpose is to be paid, wholly or partly, out of 
public revenues, is satisfied by payment of a particle. It need not 
necessarily mean a substantial part. A payment of one anna by Govern- 
ment is not an evasion of these provisions of the section. 51 M. L. 
J. 338 dissented from. 3 A. C. 483 and 18 Cal. 99 distinguished. 


K. Ramanatha Shenai for Appellant. ~ 
The Government Pleader for Respondent. 
N. S. 


Odgers, J. 





| S. A. No. 183 0f 1924. 
ryth September, 1926. 


Civil Procedure Code, O. a1, R, 2 (3)—Uncertified adjustment 
of decree—Transfer of Property Act, S.s53—Burden of proof— 
Portion of the consideration utilised in discharge of a prior bind- 
ing debt—Right of altenee to a charge for that portion. 

Under O. 21, R. 2, cl. 3, Civil Procedure Code, an uncertified ad- 
jaustment of decree out of Court cannot be pleaded as a defence to an 
execution application. 38 Mad. 538 and 43 Mad. 760 referred to, 


Where a transfcr is vitiated as to part of the consideration by 
S. 53 of the Transfer of Property Act, the onus is on the transferee to 
prove that the transaction was entered into bona fideand for valuable 
consideration. 33 Mad. 334 followed. Where a transfer is set aside as 
being in fraud of creditors, it is not in all cases that the transferee is 
entitled to a charge to the extent it is made for real consideration. It 
will depend on the circumstances of each case. Where the transferee 
‘is participis criminis he is not entitled to a charge even though he 
might have discharged prior encumbrances. 30 Mad. 6 followed. 36 
Mad. 29 and 19 L. W. 135 referred to. 

T. R. Ramachandra Aiyar and K. Venkateswara Aiyar for 
Appellant. 

C. S. Venkatachaviar and S. Sankara Atyar for Respondent. 

N. S. 

Odgers, J. 


17th September, 1926. 
Contract—Sale of goods—Purchaser committing bregch of 
contract—Suit for recovery of advance. 
A purchaser of goods who has himself committed a breach of cor- 
- tract cannot bring a suit for recovery of money paid to the vendor as 
advance at the time of the contract. 4 M.and G. 898 and r9 All. 489 
followed. 





| S. A. No. 845 of 1923. 
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e 
C. V. Anantakrishna Atyar for Appellant. 


E. V. Erishnaswami Atyar and N. Swaminathan for Respond- 
ent. ` 


N. S. => 


Devadoss and 
Sundaram Chetty, JJ. L. P. A. No. 81 of 1925. 
ryth September, 1926. 


Letters Patent, cl. 1s—' Judgment '—Order of a Judge hear- 
ing a second appeal that anew issus should be framed and calling 
for a finding. 

An order by a Judge hearing a second appeal by which a new 
issue is raised and a finding thereon called for from the Lower Court is 
not a “ Judgment ” within the meaning of clause 15 of the Letters 
Patent and is consequently not appealable. 


T. V. Venkatarama Atyar for Appellant. 
B. Satyanarayana for Respondent. 
N.S. R 


The Chief Justice and 
Curgenven, J. O. S. A. No. 79 of 1925. 
19th September, 1926. 


Civil Procedure Code, S. 146, O. 21, R. 16 and O. 22, R. 10— 


_ Death of applicant pending execution petition—Legal representa- 
tive whether can be brought on record—Procedure to be followed. 


Where pending an execution application, the applicant dies, there 
is no procedure for bringing on record the legal representative of the 
deceased in that application. The proper procedure is only to file an 
independent execution application under O. 21, R. 16. O. 22, R. 10 
of the Civil Procedure Code does not apply as it relates only to 
“ other cases of assignment, creation or devolution of interest ” other 
than those contemplated in the preceding sections. Section 146 of the 
Code does not also apply. 


E. Rajah Atyar and V. Ramaswam: Atyar for Appellant. 

A. Krishnaswanu Atyar and E., Vinayaka Rao for Respondent. 

N.S. 
Jackson, J. 








| C. R. P. Ng 789 of 1923. 
arst September, 1926, 

Civil Procedure Code, S. 152——Suit for money claim —Compro- 
miss for a certain amount providing for the amount being charged 
on certain properties—Decree not providing for the charge in 
terms of the compromise—Decree passed under the old Code of 
Civil Procedure—Amendment of decree by the insertion of the 
clafise for charge—Whether can be granted. 


In a suit for money claim, the parties put in a compromise petition 
that a certain amount should be paid to the plaintiff and the same be 


charged upon certain immovable properties of the defendant. The Court 
passed a decree in terms of the compromise but the decree did not 
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provide for the charge. The decree was passed while the old C. P. Code 
of 1882 was in force. The plaintiff put in a petition for amendment of 
the decree by the insertion of the clause as to the charge, - 


Held (1) that under the old C. P. Code of 1882 it was doubtful 
whether in a suit for money claim a decree could be passed creating a 
charge upon immovable properties, though such a decree can be passed 
under the new C.P. Code of 1908, and consequently (2) the decree can- 
not be amended. 18 M. 410 ; 22 M. 214 ; 33 M.102;49 M. L. J. 490 
ref. 


N. Viswanatha Avyar and V.Chellamiah for Petitioner. 
Ch. Raghava Rao and A. Sundaram Atyar for Respondent. 
N.S. 


Jackson, J. 





| C, M. S. A. No. 45 of 1924. 
21st September, 1926. 


Practice—Execution petition—Petition for amendment by 
inclusion of other properties for attachment after the expiry of 
12 years from the date of the decree—Whether can be allowed. 


Ah execution petition was put in for attachment and sale of certain 
properties just before the expiry of twelve years from the daté of the 
decree. Subsequently, after the expiry of 12 years from the date of the 
decree, a petition was put m for amendment of the execution petition by 
the inclusion of certain other properties for attachment and sale. The 
amendment was allowed by the Lower Court. 

Held, that the order of the Lower Court must be set aside as no 
question of amendment arose in such a case, there being no defect in 
the original application. 27 M. L. J. 25 and 19 Q. B. D. 394 followed. 
26 M. L. J. 83 referred to 45 M. L. J. 651 distinguished. 


Ch. Raghava Rao and A. Sundaram Aiyar for Appellant. 

N. Viswanatha Atyar for Respondent. 

N.S. 
Jackson, J. 





| C. R. P. No. 343 of 1925. 
arst September, 1926. 


Contract—Stranger to the cont1'act—Right of sutt on the con- 
tract—~ Surety paying off creditor—Rights of—Contract Act, S. 140. 

A simple-creditor whose debt has been directed to be paid out of 
the consideration amoun? retained by the vendee from the debtor is 
entitled to sue the vendee for recovery of the amount. 38 M. 753 refer- 
red to. 43 M. L. J. 129, 41 C. 137 and 47 M. L. J. 517 followed. A 
surety who has paid off the credit of the debtor is entitled, on such 
payment, to standin the shoes of the creditor and enforce all the 
remedies of the creditor as against the debtor and persons claiming 
under him. 21 W. R. 347 followed. Drew v. Lockett, 55 E. R. 196 re- 
ferred to. 


D, Ramaswami Atyangar for Petitioner. 
N. K. Mohanarangant Pillai for Respondent. 
N.S. 
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Krishnan, J. , 
C. R. P. Nos. 387 and 388 of 1925. 
oth September, 1926. 
Madras Village Courts Act, S. 73—Misconduct—Allegation 
that notice of suit was not served and records were fabricated. 
Allegations by a judgment-debtor in a decree of a village court who 
applies to the District Munsiff under S.73 of the Village Courts 
Act that he was not served with notice of the suit andthe records were 
fabricated amount to “ misconduct ” within S. 73 of the Act. 
K. Bhashyam Atyangar and K. V. Srinivasa Atyar for Petitioner. 
T. L. Venkatrama Atya:' for Respondent. 
N. S. 
Odgers, J. 





| C. M. P. No. 2809 of 1926. ° 
14th September, 1926. 

Civil Procedure Code, O. 41, R. 1o—Dismissal of appeal 
for failure to furnish security for costs—~Application to set aside 
the order of dismissal—Maintainability. 

No application lies for setting aside an order rejecting an appeal 
for failure to furnish security for costs and restoring it to file. 19 M. L. 
J. 304 and C. M. P. No. 174 of 1925 followed. . 

C. Rama Rao and P. V. Rangaram for Petitioner. 

K. Kameswara Rao for Respondent. 

N.S. 

Odgers, J. 





| S. A. No. 185 of 1924. 
15th September, 1926. 

Malabar Law—Properiy standingin the name of a junior 
member — Presumption — Karar — Strisothu — Management dy 
females. 

When property stands in the name of a junior member of a Mala- 
bar tarwad there is no presumption that the property is tarwad property 
when it is not shown that it was acquired out of tarwad funds. 23 L. 
W. 575 ; 39 M. L. J. 590 followed. 

Quaere : Whether there can be a Strisothw tavazhi managed by 
females ? 

E. Kutttkrishna Menon for Appellant. 

K. P. Ramakrishna Aiar for Respondegt. 

N. S. 
Devadoss, J. 





l S. A. No. 1268 of 1924. 
arst September, 1926. 

Civil Procedure Code, O. 41, R. 27 (2)}—Additional evidence 
recorded with consent of parties—Recording of reasons by the 
Court Necessity of. 

The Appellate Court which allows additional evidence to belet in 

- for the first time in the appeal must record its reasons for the same, 
even though the parties .consent to the additional evidence being 
allowed to be let in. 

NRC 
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6 
Watrap S. Subramama Atyar, K. Rajah Atyar, V. Rama- 
swami Atyar and K. R. Rama Atyar for Appellant. 
C. V. Anantakrishna Atyar and a S. Viswanatha Aiyar 
for .Respondent. 
N. S. . —— 


Jackson, J. 
C. R. P. Nos. 726 to 728 of r925. 
21st September, 1926. 


Decrss—-Execution——Amount paid into Court towards ihe 
decree—Attachment of, by another decres-holder—V alidity—Pay- 
ment of one decree-holder’s claim whether a fraud on the other 
decres-holdsrs. 

Where the judgment-debtor pays the full decree amount into Court 
towards satisfaction of the decree, the amount cannot be attached by 
another decree-holder of the same judgment-debtor and the executing 
Court is bound to enter up satisfaction of the decree. The fact that 
one decree-holder alone is paid by the judgment-debtor will not consti- 
tute a fraud on the other decree-holders. 

T. S. Anantaraman for Petitioners. 

C. U mkanda Menon for Respondents. 

N. S. 


Devadoss and Sunda- 
ram Chetty, JJ. C. M. A. No. 317 of 1924. 
aand September, 1926. 


Insolvency— Adjudication of two persons as insolvents—Joint 
debtors— Same act of insolvency, whether necessary. 


A petition to adjudicate two persons as insolvents is maintainable 
if they are joint debtors. It is not necessary that they must have 
committed the same act of insolvency. Williams on Bankruptcy, 13th 
Edition, page 186 referred to. The test is whether, treated as a suit, 
the petition would be bad for multifariousness. 


In a case where the respondents, besides owing the same debt to 
the petitioner, were also partners, a petition to adjudicate them both as 
insolvents is maintainable. 44 M. 810 referred to. 

B. Satyanarayana for Appellant. 

B. Somayya for Respondent. 

N.S. _— 


Devadoss and Sunda? 


ram Chetty, JJ. | C. M. A. Nos. 307 of 1924 and 92 of 1925. 
23rd September, 1926. 


Provincial Insolvency Act (V of 1920), Ss.53 and 28 (7}— 
Transfer more than two years before the order of adjudication but 
within two years before the date of Presentation of the petition for 
adjudication. e 

A transfer by an insolvent effected within two years of the date of 
presentation of the petition for adjudication can be set aside under , 
S. 53, even though it is more than two years before the date of the 
order of ee eat ne 35 M. L. J. 296 followed. 49 Bom. 730 and 
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72 I. C. 433 ‘dissented from. (1904) 1 K. B. 451 at 455, 46 C. 991, 
42 A. 433, 42 C. 289 referred to. 

E. Krishnaswami Atpangar and S. Ranganatha Atyar for 
Appellants. 

`B. Somayya for Respondents. 

N. S. 


Odgers and 
Curgenven, JJ. | L. P. A. No. 124 of 1924. 
24th September, 1926. 

Pleader—Engagement by client for several cases—Sust by 
client against pleader’s legal representatives for accousmuts—Geéneral 
agency—Limnitation—Limitation Act, Art. 89. 

A client engaged a pleader for several rent suits. He sued the 
pleader’s legal representatives, after the pleeder’s death, for an account 
of moneys advanced to the pleader in connection with the rent suits. 

Held (1) that there is no such thing as general agency between a 
pleader and his client. The contract of agency for each suit becomes 
complete on the execution of the vakalat for that suit and is terminated 
when that suit is ended. r4 Ch. D. 406 followed. Consequently the 
suit was barred in respect of the rent suits disposed of more than three 
years prior to the date of the suit; (2) that the death of the pleader 
did not give a fresh cause of action against his legal representatives so 
as to give a fresh starting point of limitation. 17 C. W. N. 5 and 25 All. 
55 dissented from. 16 M. L. T. 614 followed. 23 M. 292 and 27 M. 243 
_ referred to. 


P. Chenchiah for P. Venkairamana Rao for Appellant. 

S. Varadachariar and V. Suryanarayana for Respondent. 

N.S. 
Devadoss, J. 








| S. A. No. 1501 of 1923. 
27th September, 1926. 

Civil Procedure Code, S. 353—Costs—Successf¥ul defend- 
ant when can be deprived of costs—False evidence adduced on 
his side—Interference with order of costs in Second Appeal. 

Where a suit is wholly dismissed, the successful party should not’ 
be deprived of his costs on the ground that some of his witnesses gave 
false evidence, when the case cannot be said to have been unnecessarily 
protracted by the false evidence. Such an order of the Lower Court, 
though affirmed on appeal, must be set aside if second appeal as being 
contrary to principle. ‘ 

, K.N. Rajagopata Sastri for B. Satyanarayana for Appellant. 

P. Satyanarayana for A. Satyanaragana for Respondent. 

N.S. 

Ramesan and 

Reilly, JJ. | A. S. No. 129 of 1923. 
27th September, 1926. 

Morigage-—Suit on—lInpleading of party setting ub para- 
mosini title—Suitt bad for multifariousness—Person properly 
impleaded raising a paramount title, 
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e 
; A person who sets up a paramount title in himself should not be 
impleaded as a party to a suit on a mortgage. If he is impleaded as a 


party, the suit is bad for multifariousness. 12 C. 414, 32 C. 425 and - 
38 A. 488 followed. 31 A. 11, 40 A. 584 and 30 C. L. J. 301 referred to. 

Per Ramesam, J. (Reilly, J. contra).-—If a person who is properly 
impleaded as a party to a mortgage suit raises a paramount title in 
himself, such a question must be decided in the suit. 15 C. W.N. 66 
followed. 4 Rang. 214 not followed. 11 C. W. N. 284, 36 A. 567, 
23 L. W. 664 referred to. 

C. V. Anantakrishna Atyar and C. Untkanda Menon for 
Appellant. 

T. M. Krishnaswamt Atyar and N. Sivaramakrishna Atyar for 
Respondent. 

N.S. — 

Odgers and 
Curgenven, JJ. | C.M. A. No. 320 of 1925. 
27th September, 1926. 

Civil Procedure Code, S. 151 and O. 41, R. 23--Remand under 
inherent power of Court and not under O. 41, R. 23—Appeal— , 
Revision. 

No appeal lies from an order of remand made under the inherent 
power of Court and which does not fall under O.,41, R. 23 of the Civil 
Procedure Code. 37 M. L. J. 536 and 48 M. 713 followed. 

No revision lies from such an order. 16 L. W. 515 followed. 
(1926) M. W. N. 48 explained and distinguished. 

P. Kameswara Rao, Ch. Raghava Rao and A. Sundaram Aiyar 
for Appellant. 

K. Kameswara Rao for Respondent. : r 

N. S. 7 


Reilly, J. 





| C. R. P. No. 189 of 1925. 
28th September, 1926. 


Practice—Sub-Judge invesied with Small Cause powers— 
Trial of suit of Small Cause value as original suit—Parties not 
raising objection—Appeal to District court— Vatntainability. 


The Subordinate Judge of Cochin tried a suit upon a pronote for 
Rs. 240 as an original sui and the parties did not take any objection te 
it. An appeal- was filed to the District Judge against the decree 
dismissing the suit\and it was allowed by the District Judge. . 

Heid, on revision, that the notification of the High Court of 
Madras, dated 13th February, 1917, conferring upon all the Subordinate 
Judges in the Madras Presidency small cause powers in suits up to the 
value of Rs. 500 did not exempt Cochin Sub-Court and consequently 
no appeal lay to the District Judge and the order of the District Judge 
must be set aside. 33 M. 323 (F. B.) followed. 


P. Govinda Menon for Petitioner. 
K. P. Ramakrishna Atyar for Respondent. 
N. S. 
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Reilly, J. l 


28th September, 1926. j 


Religious ettdowment—Idol—Sutt on behalf of by a fersost 
not a manager or a trustee— Vatntainability. 


S. A. No. 494 of 1924. 


Where it is not suggested or proved that there was a trustee or 
manager acting for a temple, a suit on behalf of the idol to restrain the 
defendant from interfering with the temple wall instituted by the 
Archaka who was in charge of the temple keys and who was otherwise 
a fit and proper person, is maintainable. 52 C. 809 (P. C.) applied. 


E. N. Rajagopala Sastri for B. Satyanarayana for Appellant 
B. Jagannadha Doss for Respondent. 
N.S. , 


Jackson, J. 





, | S. A. No. 284 of 1924 
29th September, 1926. 


Malabar Compensation for Tenants’ Improvement Act (Iof 
1900), S. s—Several defendants in a suit for redemption— 
Duty of Court to decide the amount of compensation due to each - 
defendant. 


In a suit for redemption the Court must fix the amount of compen- 
sation due to each defendant separately. It is not enough if the 
total amount due to all the defendants is fixed and the defend- 
ants directed to settle among themselves the amounts due to each of 
them. The settlement of the claims is a condition precedent to the 
passing of a decree for redemption. 41 M. 960 distinguished. 


T. R. Ramachandra Aiyar and N. A. Krishna Aiyar for 
Appellant. 


K. P. Ramakrishna Atyar for Respondent, 
N. S. 


Wallace and Madha- ) 
van Nair, JJ. C. M. A. No. 9 of 1926. 
a9th September, 1926. 


Civil Procedure Code, O. 39, R. 1—Letters of adminis- 
tration 11 respect of properties situate in a foreign country granted 
by the foreign Court—Power of British Court to restrain person 
resident in British India from acting upon the Letters of adnitnis- 
tration. 

A British Court has got jurisdiction to restrain, by injunction, a 
person residing within its jurisdiction from acting upon letters of 
administration granted to him by a foreign Court in respect of properties 
movable and immovable situated in a foreign country. ` 

V. Narayanan, T. Ñ. Krishnaswamt Aiyar and K. S. Venkat- 
rama Aiyar for Appellant. 

C. V. Anantakrishna Aiyar and C. V. Harihara Aigar for 
Respondent. 

N. S. 
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: C. M.S. A. No. 94 of 1924 and 
Natr, JJ. 
29th September, 1926. C. R. P. No. 803 of 1924. 

Civil Procedure Code, O. 21, R. 91—Decree holder attach- 
ing third person's property by mistake and purchasing it himsel f— 
Mistake found out by decree-holder only after confirmation of sale 
—Sale whether void or niust bs set aside. 

A decree-holder attached properties belonging not to the judgment- 
debtor but to a stranger by mistake and purchased it himself. He 
found out the mistake only after the sale was confirmed. Without 
putting in an application to set it aside under O. 21, R g1, Civil 
Procedure Code, he put in a petition to attach the properties of the 
judgment-debtor alleging that the previous attachment: and sale were 
null and vaid and need not be set aside. 

Held, that the attachment and sale were not null and void and 
must be set aside under O. 21, R. 91, Civil Procedure Code, within the 
period of limitation provided therefor and the same not having been 
done the decree cannot be executed again. Observations in 41 C. 590 
(P. C.) were explained as being otter. 

8 M. 99, 30 M. 209 and 2 Pat. 829 referred to. 

The fact that the decree-holder himself was the purchaser was held 
not to make any difference. 

P. N. Marthandam Pillai and N. Rama Atyar for Appellant. 

R Kpishnaswami Atyangar for Respondent. 

N. S. 


Sundaram Chetty, J. 


Wallace and Madhavan | 





| S. A. No. 529 of 1924. 
29th September, 1926. 

Limitation Act, Art. 149—Adverse possession against Govern- 
ment—Erection of thatched shed on Natham Poraimboke and 
enjoyment, 

Where a person erected a thatched shed on Natham Poramboke 
land, enclosed the site with a fence and enjoyed it as of right for a 
continuous period of over 60 years, held, that he acquired a title to the 
site by adverse possession. 16 Bom. 338,21 M. 53 and 46 M. 866 
referred to. 44 M. 883 (P. C.) discussed 

The Government Pleader instructed by C. V. Harihara Atyar 
for Appellant. 

S. T. Srinivasagop@lachar: for Respondent. 

N.S. 


Devadoss, J. 





| S. A. No. 245 of 1924. 
30th September, 1926. 

Madras Irrigation Cess Act (VII of 18684 S. 1 (a)—‘River, 
stream, channel, tank or work belonging to Government" -—-Watar 
froin springs on Government land. f 

Water which springs up from underground yon Government land 
cannot be said to be supplied from “ any river, stream, channel, tank or 
work belonging to Government” within the meaning S. 1 (a) of 
Act VII of 1865. Where water arising from springs on Government 
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land was carried by a channel which was found by both the Lower 
Courts to have been dug by the ancestors of the ryotwari tenant and 
enjoyed by them for over 6o years and used for irrigation purposes, 
held, that the Government was not entitled to levy water tax. 

The Government Pleader with C. V. Harthara Atyar for Appel- 
lant. 

V.S. Narasimhachar for Respondent. 


N. S. 


The Chief Justice, 
Jackson and Sunda- 

“ram Chetty, JJ. C. R P. No. 742 of 1926. 
30th September, 1926. 

Civil Procedure Code, S. 115—Court—Chief Judge of the 
Sinall Causes Court acting under Rule 4 of the Rules framned under 
the Madras City Municipal Act— Whether persona designata— 
Jurisdiction of Commissioner to go into the question of disquali- 
fication of election candidates. 

The-Chief Judge of the Court of Small Causes acting under Rule 4 
of the Rules framed by the Governor in Council under the Madras City 
Municipal Act of 1919 is persona designata and not a selected 
member of the Court chosen to represent it and consequently the High 
Court has no jurisdiction to entertain a revision petition against his 
order. 3 Ran. 560 followed. 47 Mad. 369 distinguished. 

Quasre : Whether the Commissioner is invested by the Madras 
City Municipal Act of 1919 with the powers of enquiring into grounds 
of disqualification which do not appear on the face of the nomination 
paper of a candidate for election or whether he is only to decide objec- 
tions arising out of the nomination paper itself, f. e., whether the Act 
confines him to the purely ministerial functions. 13 A.C. 24: and 
(1904) 1 K. B. 74 referred to. 

K. S. Krishnaswami Atyangar and K.S, Rajagopala Atyangar 
for Petitioner. 

Vere Mockstt, M. Damodaram Naidu and S. Rangaswaini 
Atyangar for Respondent. 

N.S. 








Devadoss, J. 
| S. A No. 255 of 1924. 
_ ist October, 1926. 

Hindu Law—Jomt family—Alienation by a co-parcener— 
Suit by the other co-barcener to recovers possession of property 
alienated from the alienee—Right of alienes to have the property 
in his possession allotted to the share of the alienor. 


A Hindu co-parcener in a joint family consisting of two persons 
alienated certain items of the joint family properties and gave possession 
of them to the alienee. Subsequently, all other items of the family 
properties were alienated by both the co-parceners to discharge joint 
family debts. The co-parcener who did not join in the first alienation 
brought a suit against that alienee to recover possession of the proper- 
ties alienated by the other co-parcener. It was found by the Lower 
Courts that the share of the alienor would bè worth much more than 
the value of the property alienated. 
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Held (x) that the alienee was entitled to the share of his alienor 
as on the date of the alienation and not ason the date of the suit. 35 
M. 47 followed ; (2) that the alienee was entitled to retain the property 
alienated, a3 on the date of the alienation, the alienor’s share in the 
family properties would have been more than the value of the property 
alienated. 46 M. 815 followed. 

T. M. Ramaswami Aiyar for Appellant. 

V. Ramaswam: Aiyar for Respondent. 

N.S. 

Wallace and Madhavan 3 
Nair, JJ. | C. R. P. No. 653 of 1924. 
1st October, 1926. i 

Madras Hereditary Village, Officers Act (ITI of 1895), S. 13 (1), 
proviso 2 and S. 21—Suit for emoluments of an office by the office- 
holder—Jurisdiction of Civil Court. 

All sufts for emoluments of an office on the ground that the plain- 
tif is holding the office must primarily be brought in the Revenue 
Court. The Civil Court has jurisdiction only in one case, viz., where 
one of the issues is whether the emoluments are land or an assign- 
ment of revenue, and even that issue has first to be decided by the 
Revenue Court. 30 M. 126 and 30 M. 320 followed. 

V. Thyagaraja Atyar for Petitioner. 

C. Narasimhachari and M. E. Rajagopalachariar for Respond- 
ent. 

N.S. 

Odgers and 

Curgenven, JJ. | C. M. A. No. 331 of 1925. 

1st October, 1926. 2 

Civil Procedure Code, O. 41, R. 23—Preliminary point—Suit 
Jor separate maintenance by a Hindu wife against her husband 
—Wife when entitled to separate maintenance. 

In a suit by a Hindu wife against her husband for separate. main- 
tenance the Court framed the following issues, viz.: (1) Is the plaintiff 
entitled to maintenance and, if so, to what amount? (2) Is the plaintiff 
entitled to any allowance for raiment ? (3) On what properties should 
the maintenance be charged? The Trial Court dismissed the suit on ` 
the ground that the plaintiff was not entitled to claim maintenance, 
without recording a finding on the other issues. On appeal, the Dis- 
trict Judge held that the plaintiff was entitled to maintenance, reversed 
the Trial Court’s decree and remanded the suit for trial on the other 
issues. On appeal to the High Court from this order of remand, held 
(1) that an appeal lay as the decision of the Trial Court was on a 
preliminary point and the” same was reversed by the District Court. 
45 M. 900 followed. 12 L. W. 667 considered. 

A Hindu wife is not entitled to separate maintenance on the 
ground of abandonment by her husband unless that abandonment im- 
plies a refusal to maintain her. Where a Hindu wife left her husband’s 
house under circumstances which did not justify her so leaving thé 
house and for considerable time there was no offer on the part of, the 
wife to go and live with her husband, keld, that she was not entitled to 
separate maintenance. 31 M. 338 followed. 

A. Ramachandra Aiyar for Appellant. 

S. Jagadisa Aiyar for Respondent. 

N.S. 
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Devadoss, J. 


i | S. A. No. 1874 of 1923. 
aoth September, 1926. 


- Principal and agent—Stie of goods—Merchant coustgning 
goods to commission agent to another place—Relationsh:p between. 

The legal relation between a merchant in one country anda com- 
mission agent in another is that of a principal and agent, and not that 
of a seller and buyer, though this is consistent with the agent and 
principal—when the agent consigns the goods to the principal—being in 
a relation like that of seller and buyer for some purposes. (1872) Law 
Reports, s H. L. 395, (1883) rı Q. B. 797 referred to. 47 M. L.J. 
312, 41 Mad. 1060 referred. 

A. Krishnaswami Atyar, Ch. Raghava Rao and B. T.M. 
Raghavacharyultu for Appellants. i 

V. Suryanarayana for Respondents. 

N.S. 


Devadoss and Sunda- | l 





ram Chetty, JJ. 
aoth September, 1926. 


Provincial Insolvency Act (V of 1920), S. 53—Application to 
set aside alienation of insolvent—Dismissal of—Right of indivi- 
dual creditor to appeal. 

Where in an application by the Offcial Receiver to set aside an 
alienation of the insolvent under S. 53 of the Provincial Insolvency Act 
the Court refused to set it aside, an individual creditor has no right to 
come for the first time on appeal to the High Court, unless he first 
offers to indemnify the Official Receiver for the costs of prosecuting 
the appeal, and the Official Receiver declines to appeal in his own name. 
47 Mad, 673 followed. 

P. Somasundaram and V. Krishna Mohan for Creditor-appellant. 

T. Ramachandra Rao for Official Receiver. 

Ch. Raghava Rao, A. Sundaram Atyar and B. T. M. Raghava- 
charyulu for Respondent-purchaser. 


N.S. — 
Krishnan, J. 


C. M. A. No, 314 of 1924. 


a 


| C. R. P. No. 47 of 1925. 
a6th September, 1926. 

Civil Procedure Code, Sch. Il, bards. 20 and 21—Proce- 
dure under—Formal order filing the award before pronouncing 
judgment in terns of 1t—Omtssion to bass—Material irregularity 
—Reviston. 

Where an application is made to have an award filed under para. 20 
of Sch. II, Civil Procedure Code, the Court after being satisfied under 
para. 31 should, in the first instance, order that the award be filed, and 
then only it can proceed to pronounce judgment in terms of the award. 
The order that the award be filed is appealable whereas the judgment 
in terms of the award is not; and the action of the Court in passing 
judgment- and decree without a formal order-for. filing the award is a 
material irregularity justifying revision as it deprives the parties of the 
valuable right of appeal. 
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P. V. Vallabhacharyulu for Petitioner. 

Ch. Raghava Rao and B. T. M. Raghavacharyulu for Respond- 
ents. 

N. S. —— 


Jackson, J. 
C. R. P. No. 349 of 1925. 
27th September, 1926. 


Madras Abkari Act (I of 1886), Ss. 12 and 13—Licence to sell 
toddy— Licensee a benanndar on behalf of four persons in part- 
nership—Legality of the partner'shifb—Pronote executed by one of 
the partners for monies advanced by the other partners—V alidity 
of—Contract Act, S. 23. 


Where a licence to sell toddy was obtained in the name of a benami- 
dar on behalf of four persons in partnership, and a pronote was executed 
by one of the partners for monies advanced in the business by other 
partners, held, as the licence merely forbids sale, transfer or sub-lease 
and appointment of an agent, without the permission of the Collector, 
there is nothing either in the Abkari Act or in the terms of the licence to 
make a partnership on whose behalf at the inception the licence has 
been obtained, illegal‘per se. 

Held also that the suit pronote does not come within the mischief 
of S. 23 of Indian Contract Act. 54 I. C. 45, 43 M. 141 distinguished. 


Ch. Raghava Rao for Petitioner. 
B.T. M. Raghavacharyuly for Respondent. 


N. S. 


Wallace and Madha- 
van Nair, JJ. C. M. A. No. 261 of 19324. 
30th September, 1926. 


Civil Procedure Code, S. 11—Prior suit by mortgages on his 
mortgage against Offictal Recetver as representing the mortgagor 
—Decrese—Subsequent application by the Official Receiver under 
S. 53 of the Provincial Insolvency Act to set aside the mort gage— 
Res judicata. 

A suit was instituted ona mortgage and as the mortgagor had 
been adjudicated an insolvent the Official Receiver was impleaded as the 
defendant. A decree was passed in the suit. Subsequently the Official 
Receiver applied under & 53 of the Provincial Insolvency Act of 1920 to 
set aside the mortgage. Held, that the prior decisionin the mortgage 
suit was not res judicata in the subsequent application. 48 M. 750 
followed, 

Vv. Suryanarayana for Appellant. 

Ch. Raghava Rao for Respondent. 








N.S. . 
Odgers and 
C. M. A. No. 314 of 1924 and 
Curgenven, JJ. | C, M. P. No. 3287 of 1926. 
Ist October, 1926. 


Provincial Insolvency Act (V of 1920), S. 75 (c) and Soh. I— 
Order annulling voluntary transfer—Whether includes order 
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refusing to annul it—Leave to appeal—Application for—Court 
to which it should be made—Procedure. 


In Schedule I of the Provincial Insolvency Act an order annulling 
the voluntary transfer does not include an order refusing to annul it. So 
an Official Receiver has first to obtain leave to appeal under S. 75 (c) of 
the Provincial Insolvency Act. Though leave can be granted by both 
the District Court and High Court, yet as a matter of practice applica- 
tion for leave to appeal has in the first instance to be filed in the District 
Court. 


Where an appeal is filed without obtaining leave either from the 
District Court, or from the High Court and an application is made for 
the first time at the time of arguments, Ae/d, that the proper course in 
such a case is to direct the application to be made before the District 
Court alone. 33 I. C. 773 followed. s 


P. Somasundaraın and V. Krishna Mohan for Appellant. 


Ch. Raghava Rao, A. Sundaram Aiyar and B. T. M. Raghava- 
charyulw for Respondent. 


T. Ramachandra Rao for the Offcial Receiver. 
N. S. 





Beasley, J. 
C. S. No. 130 of 1924. 
1st October, 1926. 


Contract Act, S.178—Enirusiment of diamonds for inspec- 
tion, valuation and return—Pledge of the diamonds—Pledgee 
whether protected. 


Where the first defendant obtained from the plaintiff some diamonds 
for the purpose of inspection, valuation and return and the letter also 
stated that the value is so much per carat, and the firat defendant pledg- 
ed them the next day with the other defendants, and the plaintiff sought 
to recover them from these defendants : ‘Held, that the transaction evi- 
denced by the letter of inspection was a mere entrustment fora specific 
purpose and not a sale on credit basis ; that he had no such possession 
as is contemplated in S.178 of the Contract Act so as to pass title by 
way of pledge and that the pledgee was not protected as there was want 
of good faith on his part. Greenwood v. Holquett, 12 Beng. L. R. 42 
followed, 


Vere Mockett, T.D. Srinivasachari antl T. Chakravarti Atyan- 
gar for Plaintiff. 


Imamuddtin for Defendant. 
N.S. 


The Chisf Justice, 
Jackson and Sunda- 
ram Chetty, JJ. 
1st October, 1926. 


Certiorart, writ of—Jurisdiction of High Court to tssue— 
Disorstionary howsr--Application to issues writ to the Commissioner 
of the Corporation and Small Cause Court Chief Judge to call up 





| C.M. P. No. 3304 of 1926. 
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their orders invalidating the nomination paper of an election 
candidate—Applicant not raising the point of absence of jurisdic- 
tion before the Lower Court but arguing the case on the merits— 
Whether precluded from raising the point before the High Court. 


In issuing a writ of certiorari, the High Court does not act under 
any statute but acts under the inherent power devolved upon it from 
the old Supreme Court of Madras. Consequently it stands, with regard 
to the prerogative rights, in the same position as the Court of King’s 
Bench in England and follows the rules laid down by that Court in the 
decided English cases as to the scope and limitations of its jurisdiction. 
Where an applicant for a writ of certiorari to call up the orders of the 
Commissioner of the Corporation of Madras and the Chief Judge of the 
Small Cause Court holding that the nomination paper of an election 
candidate is invalid, on the ground that both the officers acted without 
jurisdiction, did not raise the point of absence of jurisdiction before 
the Lower Court but argued the matter on the merits. 


Held, that the failure to object to the jurisdiction coupled with 
arguing the case on the merits before the Lower Court precluded the High 
Court from exercising the discretionary jurisdiction vested in the High 
Court in his favour. 29 L. j: (N. S.) M. C. 39, 29 L. J. (N. S.) M.C. 
203, 32 L.J.M.C. 257,,(1914) 1 KB. 608, (1919) 2 K.B. 374 referred to. 

K. S. Krishnaswami Atyangar and E. S. Rajagopala Atyangar 
for Petitioner. 


Vere Mocketi and S. Rangaswami Atyangar for Respondent. 
N. S. : 


Sundaram Chetty, J. 





| S. A. No. 615 of 1924. 
yth October, 1926. i : 

Limitation Act, Art. 1%44—Adverse possession—De facto 
guardtan’s possession of mthor’s property—Whether adverse to the 
minor. 

The possession of a de facto guardian of a Hindu minor is in law 
the possession of the minor. Consequently he cannot, by using -the 
properties of the minor, get a title by adverse possession. 30 M. 145, 
35 B. 79 followed. 45'M. 361 distinguished. 


Ch. Raghava Rao for Appellant. 
K. Rajah Atyar for,Respondent. 
N.S. 
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oa ; În the matter of the Specific Relef Act 
Srinivasa Aiyangar, n) and Madras City Municipal Act and In 
the matter of the Election of 29th Divi- 

7th October, 1926. sion, Royapettah. 


Madras City Municipal Act (IV of 1919), S.s5 (2)—Election— 
Time of holding—\hether limited to August and September only 
—Proviston directory and not mandatory—Rules framed under 
the Act—Rules 5 and 6—Construction of—Nottfication under 
R.s—Three days’ time whether necessary— Governor in Council,” 
whether means Governor acting with Ministers—Governnient of 
India Act, S. 46. 


S. ss (a) of the Madras City Municipal Act which provides that 
vacancies arising by efflux of time in the Office of Divisional Councillor 
shall be filled at ordinary election which shall be fixed by the Commis- 
sioner to take place on such days in the months of Augustand Septem- 
ber next preceding the vacancies as he thinks fit,is merely directory 
and not mandatory. It cannot be said that there is no power to hold 
the election in October. 

Rule 5 of the Rules framed by the Government under the City 
Municipal Act does not merely create a contingent power in the Gover- 
nor in Council but provides for the exercise of the power recognised to 
exist in the authority on one of the occasions in which such exercise be- 
comes necessary. The rule does not contemplate only one fresh date 
being fixed by the Governor in Council but a series of fresh dates from 
time to time or a8 occasion may require. 

The three days referred to in R. 5 are the three days indicated in 
R. 6 and not any different period of time. R. 6 is not one of the rules 
which can be dispensed with under the provisions of R. s. Hence at 
least three days’ notice of the election should be given as provided in 
R. 6 even in respect of an election for which a fresh date is fixed under 
R. 5. < 
The words “ Governor in Council ” in R. 5 should be read as the 
Governor acting with Ministers as provided in S. 46 of the Government 
of India Act. 


N. Chandrasekhara Atyar, V. C. Gofalarathnam and 
S. Parthasarathi for Petitioners. 


S. Rangaswami Aiyangar and D. Chakrapani Atyantar for 
Respondent. 


N. S. — ` 
Wallace and Madhavan 
Nair, JJ. S. A. No. 1803 of 1923. 
8th October, 1926. 


Limitation Act, Art. 132—Sutt on first mortgage and decree 
thereon—Payment of the decree amount by the second mortgages 
Suit by the mortgagor for :edemption of the second mortrage— 
Second mortgages defendant claiming right of subrogation to the 
first mortgage—Limitattion. 

A suit was instituted on a first mortgage and a decree was obtain- 


ed, Before the properties were brought to sale in execution of the de- 
cree, the second mortgagee paid off the decree amount. More than 
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three years after the date of this payment and tWelve years after the 
date when the amount on the first mortgage became due and payable 
the mortgagor brought a suit for the redemption of the second mortgage. 
The second mortgagee defendant claimed that he should be also paid the 
decree amount in the first mortgagee’s suit which he had paid off on the 
ground that he was entitled to it by subrogation. 


Held, that his subrogation right would have been barred on that 
date and that therefore he cannot claim the payment of that amount. 


A puisne mortgagee who pays off a prior mortgege acquires all the 
rights of the prior mortgagee as such under S 74 of the Transfer of Pro- 
perty Act and the fact that a decree was obtained on the prior mort- 
gage when the payment was made does not make any difference. The 
period of limitation within which the puisne mortgagee can enforce the 
tights of the prior mortgagee to which he has become entitled is the 
same as that for a suit on the prior mortgage itself. 39 C. 527 (P. C.) 
followed. 44 A. 67 and 47 M. L. J. 316 not followed. 27 A. 325 (P. 
C.) and 68 I. C. 707 referred to. 


K. Subba Rao for V. Ramadoss for Appellant. 
B. Somayya for Respondent. 
N.S. 


Curgenven, J. 





Cr. R. C. No. 138 of 1926. 
8th October, 1926. 


Criminal Procedure Code, S. 526 (8)—Adjournment of case— 
Award of costs—Legaltty of. 


There is no provision in the Criminal Procedure Code for the 
award of costs when a criminal case is adjourned under S. 526 (8) 
of the Criminal Procedure Code. 


“J.C. Adam (Public Prosecutor) for the Crown. 
P. N. Appusamt Atyar for Accused. 
N.S. 


Sundaram Chetty, J. 





| C. R. P. No. 329 of 1925. 
11th October, 1926. 


Civil Procedure Code, S. 115 and O. 33, R. (5) (d)—Apph- 
cation to sue in forma pauperis—Rejection of—Revision—Duly of 
Court to confine itself fo the petition. 


A revision lies to the High Court against an order of the District 
Munsif rejecting an application to sue in forma pauperis under 
O. 33, R. 5 (d) of the Civil Procedure Code. 13 M. L. J. 292 (F. BJ), 41 
Mad. 620, 18 L. W. 53 referred to. 44 A. 248 not followed. 


A Court acts without jurisdiction if it travels beyond the four 
corners of the petition to determine whether it discloses a cayse of 
action or not. 


Where the District Munsif surmising that an agreement referred 
to in the petition but not filed would be inadmissible in evidence, 
rejected the petition under O. 33, R. 5 (d) of the Civil Procedure Code, 
held, on revision, that the order must be set aside, as the validity 
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or otherwise of the agreement was a matter to be determined only at 
the trial. 

V. Viyanna for Petitioner. 

K. Vonkairama Raju for Respondent. 

N.S. - 

Wallace and Madhavan | 
Nair, JJ. R. T. No. 64 of 1926. 
11th October, 1926. 

Criminal Procedure Code, S. 288—Evidence Act, S. 6—State- 
ments made by eye-wiinesses to others immediately after the 
ocourrence—— Admissthility—Criminal Procedure Code, S. 164— 
Statement before the cominiiting Magistrate, whether can be used 
as substantive evidence. . 

A statement made by a prosecution witness before the committing 
Magistrate can only be used for the purpose of contradicting the witness 
and cannot be used as substantive evidence. 

Statements made by an eye-tvitness to others immediately after the 
occurrence are admissible under S.6 of the Evidence Act. 

V. L. Bthiraj and K. G. Srintvasa Aiyar for Accused. 

J. C. Adam for the Crown. 

N. S. —— 

| Odgers and 

Jackson, JJ. C. M. A. No. sro of 1925. 
rath October, 1926. 

Succession Ceritficate Act, S. 4— Amount due under an in- 
surance policp—Whethsr a debt. 

The amount due under an insurance policy payable at the age of 
ss or death is a “ debt ” within the meaning of S. 4 of the Succession 
Certificate Act. 

K. Srinivasa Rao for Appellant. 

N.S. ema! 


Ramesam, J. 





S. A. No. 1606 of 1923. 
tath October, 1926. 

Registration Act, Ss. 21 and 22 and R.17—Description of 
property—Suffictency of. 

A partition deed provided that “the properties purchased in the 
name of our aunt as our natural guardian in the villages of S and P 
shall be divided between us in equal halves.” Held, that the description 
of the properties was sufficient for the purposes of registration of the 
document. The fact that the survey numbers were not mentioned was 
immaterial 

If a notification under Section 22 (1) provides that in certain dis- 
tricts the description shall be in a certain manner and does not give any 
further direction, the proviso under claase 2 will have eftect of entitling a 
document to be registered provided the description is sufficient to identify 
the property. The word “ practicable ” in S. 21 (3) means practicable 
with reference to the parties. 16 L. W. 287 referred to. 24 L. W. 375 
at 377 followed. 


58 


K. Bhashyam Atyangar for Appellant. 

T. V. Muthukrishna Aiyar and N. Muthusamı Atyar for Res- 
pondent. 

N.S. —_— 


Odgers and 
Curgenven, JJ. | C. M. A. No. 386 of 1925. 
13th October, 1926. 

Civil Procedure Code, S.92 — Decree directing trustes to 
pay imontes—Whether can be passed in a sust under the section— 
Appeal to High Court—Taking of security by the Lower Court 
pending the appeal—Whether ultra vires—Auforceability of secur- 
tty in execution—Civil Procedure Code, S. 145 — Covenant by 
the surety to pay interest—Enforceability of. 

In a suit under S. 92, Civil Procedure Code, for the framing 
of a scheme, for removal of the trustee and for accounts, the Court 
found that a certain sum had to be accounted for by the trustee-defend- 
ant and passed a decree “that the trustee-defendant shall be liable 
to make good to the temple the amount”. The trustee-defendant appeal- 
ed to the High Court and after the preferring of the appeal when the 
decree was sought to be executed in the Lower Court, execution was 
stayed by the Lower Court on the appellant furnishing security pending 
the appeal. The High Court confirmed the Lower Court’s decree in the 
appeal ‘The decree was then sought to be executed. 

Held, (1) that the decree was not a mere declaratory decree but 
one capable of execution, 36 C. L. J. 101 referred to; (2) that such a 
decree could be passed in a suit under S. 92, Civil Procedure Code, 14 L. 
W. 238, 28 I.C. 886 referred to ; (3) that, where the decree is ambiguous, 
it could be construed in the light of the pleadings and the judgment, 31 
I. C. 478, 33 I. C. 561 referred to; A that the taking of the security 
by the Lower Court while the appeal was pending in:the Lower Court 
was not ultra vires of the powers of the Lower Court, 2 L A. 219, 7 M. 

oo, 5 C. 27, 48 M. L. J. 121 referred to. 35 A. 119 distinguished ; 
5) that the security bond could be enforced in execution, 45 A. 
649, 41 M. 327 referred to ; (6) that the surety could be compelled to 
pay interest which he had covenanted to pay, though the decree did not 
direct it. 

A. C. Sampath Atyangar for Appellant. 


S. T. Srinivasagobalachari and A. V. Viswanatha Sastri 
for Respondent, ‘ 

N. S. — 

Odgers and 
Jackson, JJ. | C. R. P. No. 294 of 1925. 
13th Oclober, 1926. 

Madras Local Boards Aci, S. 228—~Bona fide assessmeni— 
Ju-isdiction of Civil Court to interfere with. 

Where there has been a bona fide assessment by a Taluk Board 
and no malice is alleged against the Board, the assessment cannot be 
questioned in a Civil Court. 

P. V. Rangaram for Sir K. V. Reddi for Petitioner. 

N. Sivaramakrishna Aiyar for Respondent. 

N., S. 
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Reilly, J. 
C. R. P. No. 354 of r925. 
5th October, 1926. 


Civil Procedure Code, S. 115—Other remedy available—Inter- 
ference tn revision—Personal decres against Hindu widow—Judg- 
ment directing decree against the assets of husband—Attachment 
of husband’s assets in execution —Objeaction by the daughters. 

An attachment of certain properties of the husband as assets in the 
hands of the widow was made in execution of a decree which had been 
passed personally against her, though the judgment had directed a decree 
against the assets. 

Objection was made by the daughters of the last male-holder to 
the attachment whereupon the Court directed the attachment to be 
withdrawn except as to the life-interest of the widow which was all that 
could be attached under the decree so long as the decree had not been 
sought to be brought into conformity with the judgment by an 4pplica- 
tion under Section 152, Civil Procedure Code. 

On revision, held, that the High Court should not interfere with 
the order of the Lower Court, there being a separate ene available to 
the attaching decree-holder by way of a suit under O. 21, R. 63. 

Quaere : Whether the daughters who have only a spes succcsstonss 
during their mother’s life time have an ‘interest’ in the properties 
attached to entitle them to apply under O. a1, R. 58, 

K. Balasubrahmania Aiyar for Petitioner. 

“i BARNES Rao for Respondent. 





ae Chetty, J. 
C. R. P. No. 363 of 1925. 
6th October, 1926. 

Provincial Small Cause Courts Act, Soh. I, Art. 15-—~Contract 
—Suit for refund of advance patd—Whether a suit for specific 
per formance. 

A suit for refund of moneys paid by one person to another on 
account of that other’s breach of contract is not a suit for specific per- 
formance within Art. 15, Sch. I of the Provincial Small Cause 
Courts Act and is as such cognizable by a Court of Small Causes. 

K. Balusubrahmania Aiyar for Petitioner. i 

Ch. Raghava Rao for Respondent. 

N.S. 





Devadoss, J. 
` S. A. No, 1880 of 1923. 
8th October, 1926. 

Defamation—Qualt fied privilege—Relevant matters—Actual 
malice—Proof of. 

A party is entitled to qualified privilege in respect of statements 
contained in a reply to a registered notice which are relevant to the 
matter raised by the notice and no action for defamation can lie against 
him unless actual malice is proved. 

N. Rama Rao for Appellant. 

Ch. Raghava Rao for Respondent. 


N.S. 
NRC 
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Odgers, J. ‘ 
S. A. No. 477 of 1924. 
roth October, 1926. 

Civil Procedure Code, S. 64—Decree-holder consenting to the 
private alienation by the sudgment-debtor—Whether estopped from 
questioning the sale. 

The terms of S, 64, C. P. Code, are imperative and there can be 
no estoppel as against a decree-holder who consents to a private sale of 
the properties by the judgment-debtor subsequent to his attachment, 
such a sale being not merely voidable, but altogether void as against all 
claims enforceable under the attachment. Such a decree-holder is 
accordingly entitled to proceed against the properties then sold. 

` T. R. Arunachela Aiyar for B. Somayya for Appellant. 
Ch. Raghava Rao for Respondent, 
NS. 
Curgenven, J. 





C. R. P. No. 401 of 1924. 
14th October, 1926. 

Civil Procedure Code, S. 152—Decree tn conformity with 
judgment—Whether can be amended. 

A Court has power to amend its decree by rectifying a mistake even 
though the decree is in conformity with the judgment. 14 L. W. 445, 
(1914) M. W. N. 107, 16 A. L. J. 149, 18 A. L. J. 501, 22 A. L. J. 215, 
28 C. W. N. 873 referred to. 3 L. W. 499 distingui ; 

P. S. Ramachandra Aiyar for P. S. Narayanaswami Atyar for 
Petitioner. 

C. U nikanda Menon for Respondent. 

N. S. 

The Chief Justice a 
Sundaram Chetty, J. S. A. No. 1349 of 1923. 
14th October, 1926. 

Contract—Stranger to the contract—Righi to sus on the con- 
tract—Award based on agreement of parties, whether a contract. 

A person who is not a party to a contract can sue on the contract 
in exceptional cases. The English doctrines that a stranger to a con- 
tract cannot sue upon it should be applied in India only with flexibility. 
32 A. 410 (P. C.) referred to. A judgment by consent will operate as a 
contract. Where the parties agree before the arbitrators about their 
disputes and an award is passed by them in terms of the agreement, it is 
a misnomer to call it an award. It is really an agreement of the parties 
and consequently a person who is nota party to it can sue upon it. 
6 A 322 (P. C.) distinguished. 

T. A. Vijiaraghavackari: for Appellant. 

V, Ramasami Aiyar for K. Rajah Aiyar for Respondent. 


v N.S. 


‘Wallace and Madhavan 
Nair, JJ. ; C. M. S. A. No. 102 of 1924. 


14th October, 1926. `` 
Civil Procedure Code, O. 21, R. 53 (6)—Notice under, whether 
coessary before attachment is com plete, 
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Their Lordship#referred to a Full Bench the question whether a 
notice under O. 21, R. 53 (6) of the Civil Procedure Code is necessary 
before an attachment under that rule is complete. 24 M. L. T. 495, 
13 L. W. 34 referred to. 

B. Somayya and E. Krishnamurthi for Appellant. 

Ch. Raghava Raoand A. Sundaram Atyar for Respondent. 

Jackson, J. 
Cr. Rev, Case No. 585 of 1926. 
14th October, 1926. 


Practice—Criminal trial—Summary case—Plea of guilty on 
charge of the fi—Sentence pronounced but judgment written later 
From memory—Propriety of. 

The accused was put up for trial on a charge of theft before a first 
class Bench of Magistrates. The case was tried under the summary 
procedure and on a plea of guilty by the accused, he was gentenced to 
2 months’ rigorous imprisonment in open Court. No judgment was 
delivered then, and subsequently when the accused applied for a copy of 
the judgment, the Chairman of the Bench wrote a judgment from memory, 
there being no record of evidence. Held, the procedure was illegal. 

M.C. Sridharan for Petitioner. 

The Public Prosecutor for the Crown. 

T. S. V. 


Curgenven, J. 





| Cr. Rev. Case No. 686 of 1926. 
18th October, 1926. 

Criminal Procedure Code, S. 259— Dismissal of complaini— 
Subsequent application for restoration—Duty of Court. 

A complaint was dismissed under S. 259, Cr. P. Code. Subsequently 
an application was putin by the complainant for restoration with a 
fresh complaint and the Magistrate took the case on file. Held, the 
proceedings were quite proper, as amounting either to a rehearing of the 
original complaint or taking on file the second complaint. 29 Mad. r26 
(F. B.) applied ; 18 M. L. J. 561 followed. 

V. Suryanarayana for Petitioner. 

T. S. V. 


Jackson, J. , 





| S. A. No, 215 of 1924, 
18th October, 1926. 

Malabar Compensation for Tenants’ Improvements Act, Ss. 5 
and 19—Hushikanom of 1884 from Jenmi—Rates fixed for com- 
pensation—Subsequent kanom of 1903— Lessee attorning to kanom- 
dar in 1905, agresing to rates of compensation as fixed in 1884— 
Kanom and kushikanom rights becoming vested in third party— 
Suit for redemption of kanom of 1903—Compbensation at what rate 
to be payable—Contracti rate or Act rate. : 

A Jenmi in Malabar granted a kushikanom lease of/certain pro- 
parties in 1884 and the marupat recited that compensation for 
improvements was to be paid for at a certain raie. In 1903 the Jenmi 
granted a kanom aof the same properties and im 1905 the heirs of the 
hushikanom lessee attorned to the kanomdar direct, agreeing to receive 
the same rates of compensation as fixed in the marupat of 1884. Sub- 
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sequently as a result of a series of assignments, both the kanom and 
kushikanom rights became vested in defendants 2 to 8 in the year 1919. 
A melkanomdar from the Jenm: sued the defendants for redeeming the 
kanom of 1903 and claimed to pay compensation for the improvements 
effected between 1884 and 1905 at the rates fixed in the marupat, 
while the defendants claimed the rates payable under Madras Act I of 
1900. Held, S. 19 of the Act made the contract in the marupat of 
1905 unenforceable, and the tenants were entitled to the full rates of 
compensation as provided in the Malabar Compensation for Tenants’ 
Improvements Act. 


S. Ranganatha, Atyar for Appellant. 


T. S. Viswana Atyar and D. A. Krishna Variar for Res- 
pondent. 
T. S. V. pee 
Ramesam and 
Reilly, JJ. | C. R. P. No. 678 of 1922. 
18th October, 1926. 


Landlord and tenanit—T enant-in-common—Liability for the 
rent of the whole land—Dharmasanam grants. 

A tenant-in-common is liable to the landlord for the entire rent, as 
there is a privity of estate between him and the landlord as regards the 
entire land. But if there is division between the several tenants-in- 
common by metes and bounds or if the lands are held by them in phy- 

cal severalty, each one of them will be liable only for the proportionate 
hare of the rent on his holding. 1913 (1) K. B. 469 and 53 Cal. 197 
referred to. 

The same principle applies in the case of Dharmasanam grants also, 

K. V. Sesha Atyangar for Petitioner. 

EK. Kuttikrishna Menon for Respondent. 

N.S. 

Curgenven, J. 





| Cr. Rev. Case No. 163 of 1926. 
19th October, 1926. , 

Madras District Municipalities Act (V of 1920), Ss. 3 (24) (a), 
317 (a) and (c)—Reconstruction—What ts—Prosecution for com- 
mencing without permission of Chairman—Plea of limitation— 
Conviction under S. 317 (c)}—Propriety of. 

The accused was charged for an offence under S. 317 (a) of the 
Madras District Municipalities Act in that he commenced re-construc- 
tion of a building without the permission of the Chairman. The plea 
was that the complaint was time barred under S. 347, as part of the re- 
construction had been commenced more than 3 months prior to the 
complaint and that there was no re-construction within the definition in 
S. 3 (24) (a). The Court below held that the definition of “ re-construc- 
tion ” in the section was uot exhaustive but held that S. 317 (a) would 
not apply and altered the conviction to one under S. 317 (c). Held, in 
revision, that S. 317 (c) was not applicable as it applies only to cases 
where the commencement of re-construction is legal, but it is ‘ carried 
on or,completed ” in an illegal way. Scope of Ss. 3 (24) (a), 317 tm) 
and 317 (c) considered. 

V. Suryanarayana for Petitioner. 

The Public Prosecutor for the Crown. 

T. S, V. 
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Devadoss and Sunda- 
ram Chetty, JJ. L. P. A. No. 205 of 1925. 
19th October, 1926. 


Hindu Law—Joint fanuly—Father—Decree against—Execu- 
tion—Sale—What interest passes—Admissibility of extraneous 
evidence-—Judgment-creditor not defining the share of the father— 
Civil Procedure Code, O 21, R. 13. 


In determining what interest passes to the' Burchaser at a sale in 
execution of a decree against the fatherof a joint Hindu family, 
extraneous evidence ought not to be allowed to find out the intention of 
parties as to what was intended to be sold, when the sale certificate 
itself is clear and free from ambiguity. 44 M. 483 (P. C.) followed. 

Where the judgment-creditor does not define the share “or interest 
of the judgment-debtor (father) as he is bound to do under the provi- 
sions of O. a1, R. 13, C. P. Code, it must be taken that the property in 
its entirety as described in the sale proclamation and in the sale 
certificate was intended to be sold. 


S. Varadachartar and C. A. Seshagiri Sastri for Appellant. 


E. S. Jayarama Aiyar and S. Nagaraja Aiyar for Respondent. 
N.S. 


Sundaram Chetiy, J. | C. M. S. A. No. 35 of 1925 





and 
C. R. P. No. 545 or 1925. 


Madras Estates Land Act, Ss. 189 and 192—Decree in 
rent suit—Application for executron—Appeal—Maintainabthity— 
Civil Procedure Code, S. 47. 

Orders passed on applications for execution of decrees passed in 
rent suits under the Madras Estates Land Act are appealable, as S. 47 
of the C. P. Code is not one of the sections excepted under S. 192 of 
the Act. 

Where the District Judge held that an appeal did not lie from such 
an order and dismissed the appeal, a second appeal lies to the High 
Court against the order of the’ District Judge. 

P. Chenchiah for P. Venkatramana Rao for Appellant. 

Respondent unrepresented. 

N.S. sn 


Waller, J. 


19th October, 1926. 


| S. A. No. 1127 of 1925. 
aoth October, 1926. 


Madras Forest Act (V of 1883), S. 66—Lease of right to 
collect forest produce—Lease amounts payable in Jour equal 
insiqlments—Second instalment not paid—Notice by Government — 
Right of Government to proceed under S. 66. 

Under a lease of the right to collect forest produce the lease amount 
was made payable in four equal instalments. The second instalment 
was not paid and the Government gave notice to the lessee that he 
should not collect forest produce till the arrear was paid. Subsequently 
the Government realised the amount by bringing the properties of the 
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lessee to sale under S. 66. Held, the contract of lease not having been 
cancelled, the amount due was money “payable on account of forest 
produce ” within S. 66 and Government had the right to bring the pro- 
perties to sale as if the amount due was an arrear of land revenue. 24 
M. L. J. 426 distinguished. 


A. C. Sampath Atyangar for Appellant. 


The Government Pleader and T. L. Venkatrama Aiyar for 
Respondents. 5 


N. S. ——— 


Wallace and Madhavan - 
Nor, JJ. C. M. A. No. 416 of 1924. 
2154 October, 1926. 


Civil Procedure Code,O.9, R.9 and O.17,Rr.2 and 3— 
Proof of sufficient cause for non-appearance—Duty of Court to 
restore sutt—Defaultin payingbatta and filing witness list— 
Whether case falls under O. 17, R. 3. 


What under O. 9, R.g C. P. Code, the Court has to consider is 
whether there was sufficient cause for plaintiff not appearing on the day 
fixed for hearing. If such sufficient cause is shown the Court is bound 
to restore the suit and it is no answer to the application for restoration 
to say that the party had been guilty of failure to pay batta and to file a 
list of witnesses as directed by the Court. Such default ‘on the part of 
the plaintiff does not bring the case under O. 17, R. 3 and the case 
remains as one under O. 17, R. 2 owing to the plaintiff’s non-. 
appearance on the day fixed for hearidg and the Court is bound to dis- 
pose of the suit in the mode directed in that behalf by O.9, R. 9, 
C. P. Code. 


Ch. Raghava Rao for Appellant. 
E: Ramamurtht for K. Kameswara Rao for Respondent. 


N. S. 


3 





Wallace and Madhavan 
Nair, JJ. C. M. A. No. 378 of 1924. 
21st October, 1926. 


Court Fees Act, S.” 19 (i) amd Sch. I, Art. 11—Will by the 
Sather of joint Hindu fainily—Application for probate by son— 
Probate duty payable. 

The father of a Hindu joint family executed a will bequeathing 
some of the joint family properties to certain persons and the rest to his 
three sons. An application for probate‘of the will was filed by the sons. 
Heid, the Court-fee payable must be calculated on the value ofe the 
one-fourth share to which the father would be entitled. 33 Mad. 93 
followed. : 

V, Govindarajachart for A. Krishnaswami Aiyar for Appellant. 


The Government Pleader for Respondent. 
N.S. - 
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e 
The Chief Justice and i 
Sundaram Chetity, J. A. S No. 434 of 1924. 
26th October, 1926. 


Hindu Law—Widow—YHaintenance—Rate of—How fixed— 
Arrears of maintenance—I f demand necessary—] f right to arrears 
ts a legal right. 

The rate of maintenance to be awarded to the widow of a deceased 
co-parcener in a joint Hindu family isin the discretion of the Court to 
be fixed with reference to the income of the family and the needs of 
the widow, the only limit being that in no event should she be allowed 
a rate which would exceed the income from her husband’s share of the 
family properties. 

As for past maintenance, no demand is necessary to entitle her to 
it. Mere non-payment of maintenance to a person entitled thereto 
constitutes prima facie proof of wrongful withholding. 24 Mad. 147 
(P.C.) and 21 M. L. J. 706 and 482 followed. 

It is a legal right and the co-parceners cannot escape liability 
unless adequate grounds are shown for inferring that she had waived 
or abandoned that right. 


Vere Mockett instructed by K. S. Destkan for Appellant. 
K.S. Krishnaswaimt Aiyangar for Respondent. 
N.S. 

Odgers and Jackson, JJ. 





| A. S. No. 135 of 1923. 
26th October, 1926. 


Grant—Subsequent inam statement and inam proceedings— 
Con fiicting or imoonsistent statements—REvidentiary valus. 


Where the original grant of some properties to a person makes it 
clear that the grant was of the fee simple without being burdened with 
any trust, an erroneous description of the properties by parties before 
the Inam Commissioner as trust properties and the consequent confirma- 
tion of the inam as Devadayam will not alter the nature of the property 
from that of being fee simple to that of being burdened with a trust. 
In the case of a conflict between the original grant and the inam title 
deed the former will prevail when the terms are clear and unambiguous. 
44 Mad. 421 (P. C.) followed. 39 Bom. 69 distinguished. 


P. R. Ganapathi Atyar for Appellant. 
T.R. Ramachandra Aiyar and E. Vinaygka Row for Respondent 





N.S. 
The Chief Justice. | A.S. No. 434 0f 1922 
and 
a6th, October, 1926. A. S. No. 279 of 1923. 


Specific Relief Act, Ss. 14 to 17—Lease for 99 years—Covenant 
for remewal—Assignes of portion of the leasehold properties— 
Susi for specific performance—H aintainabtlity. 

A lease for 99 years contained a stipulation that the said lease 
“ should and might be renewed for a further term of 99 years upon such 
terms and conditions as should be judged reasonable”. A portion of 

N.R C. 
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the leasehold properties was assigned by the lessee and the lesse- 
brought a suit for specific performance of the covenant for renewal. 

Held (agreeing with Venkatasubba Rao, J., who differed from 
Krishnan, J.) (1) the covenant for renewal was certain and definite 
and not vague, and (2) the suit by the assignee of the portion of the 
leasehold properties was maintainable. 52 C. 335 (P. C.) distinguished. 
(1838) 8 L. J. C. P. 59 : 132 E. R. 981 followed. 

The Government Pleader for Appellant. 

R. N. Asngar instructed by Messrs. King and Patridge for 
Respondent. . 


N. S. ——— 


The Chief Justice and i 
Sundaran Chetty, J. O. S. A. No. 15 of 1926. 
27th October, 1926. 


Presidency Towns Insolvency Act, S. s5—“ Transfer ”— 
Agreement to dissolve partnership with a view to defraud creditors. 


An agreement entered into between the partners ofa partnership 
business by means of which the whole business with all its assets and 
liabilities was transferred to one of them who was afterwards adjudicat- 
ed an insolvent and the othgrs were released of all their obligations to 
the partnership and were each paid a certain sum of money in addition 
amounts toa transfer” within the meaning of S. 55 of the Presidency 
Towns Insolvency Act. | 


K. Ramanatha Shenai instructed by V. Krishnan for Appellant. 
S. Duratswaimt Atyar instructed by Messrs. Atkinson & Co. for 
Respondent. 


N. S. —— 


Odgers and Jackson, JJ. 
C, M A. No. 275 of 1926. 
a7th October, 1926. 


Civil Procedure Code, S. 151 and O. 47, R. 1—Execution appli- 
cation—Disimssal for default—Power of executing Court to restore 
tt to file. 


An executing Court has no power to restore to file an execution 
application dismissed for default of the appearance of the decree-holder, 
Such an order cannot be supported as coming within the purview of 
O. 47, R. 1, as the words “for any other sufficient reason ” must be 
read ejusdem generis with the previous clauses. Nor can it be 
supported as coming within the purview of S. 151, as the order of 
dismissal does not prevent a fresh application for execution being filed. 
The fact that a fresh execution application would be barred by limita- 
tion is no ground for exercising the inherent powers under S. 151. 
st M.L. J. arg followed. 3 L. 27 (P. C.) referred to, 2 L, 66 dis- 
sented from. 


T. V. Venkatrama Aivar and T. V. Ramanatha Atyur for 
Appellant. 


N. Chandrasekhara Atyar for Respondent. 
N.S, 
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Curgenven, J. ° 
| Cr. Rev. Case No. 329 of 192^. 
28tl October, 1926. 


Criminal Procedure Cade, S. 540—Exanination of persons as 
Court witnesses without previous notice to the parties—Legality— 
Evidence Act, S. 113—Sambandam in Malabar. 


In a petition for maintenance under S. 488 of the Cr. P. Code, 
after the evidence on behalf of the petitioner and the counter-petitioner 
was taken the Magistrate, without giving previous notice to the parties, 
called four people of the village and examined them as Court witnesses. 
The Magistrate based his judgment on the evidence of the Court 
witnesses alone and found that the counter-petitioner was the father of 
the child and ordered maintenance. 


Held (on revision) that the powers conferred by S. 540 ghould not 
be exercised at the behest of any party and consequently the order should 
be set aside. 12 A. L. J. 15 and 37 C. L. J. 173 followed. 

Quaere: Whether a Sambandam is a valid marriage so as to invoke 
the principle of S. 112 of Evidence Act regarding the paternity of the 
child ? 

P. Govinda Menon for Petitioner. 

A. Sivarama Menon for Respondent 

N.S. 

Cur genven, J. | 

28th October, 1926. 


Criminal Procedure Code, S. 247—Comblainant absent— 
Dismissal of complaint and acquittal of accused—Subsequent 
order of Magistrate restoring complaint to file—Validity of— 
Revisión. 

A complaint was dismissed by a magistrate under S. 247, Cr. P. 
Code, as the complainant was absent and the accused was acquitted. 


On application by the complainant, the Magistrate restored the complaint 
to file. 





Cr. Rev. Case Nos. 278, 364 and 418 
of 1926. 


Held (on revision) that the order of acquittal was legal when it was 
passed and the order restoring the complaint to file was ultra vires. 
38 M. 1028 and Cr. Rev. Case No. 772 of 1925 followed. Powers of 
the High Court in revision against orders under S. 247 considered. 


K. Kanteswara Row for Complainant. 
V., Suryanarayana for Accused. 
N.S. —_ 


Waller, J. | 
S. A. Nos. 479 and 480 of 1925. 
28th October, 1926. 
Madras Estates Land Act, Sch. A, Art. 8—Limitation 
Act, Art. 116—Sutt to recover rent dus under a registered leare 
under the Estates Land Act—Period of limitation. 
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The period of limitation for a summary suit instituted by the land- 
lord to recover rent from the tenants due under a registered lese- 
under the provisions of the Madras Estates Land Act is not six years 
under Art. 116 of the Limitation Act, but three years under Art. 8 of 
Sch. A of the Madras Estates Land Act. 

R. Kubpuswami Aiyar for Appellant. 

J. A. Pinto for Respondent. 


N.S. 
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The Chief Justice and 
Beasley, J. C. 5. No. 324 of r925. 
19th October, 1926. 


Letters Patent (Madras High Court) Clause 12—Cause of 
action arising partly out of Madras—Swuit in Madras—Leave to 
sue not obtained—Jurisdiction of High Court—' Dwell, carry on 
business, Personally work for gain ”—M eaning of. 

Some gold threads were seized at Cuddalore by the Customs 
Officer of the Cuddalore circle as having been smuggled, in pursuance of 
„an order of confiscation passed by the Collector of Madras. A suit 
was filed against the Secretary of State for India in the High Court of 
Madras (original side) for the recovery of them on the ground that duty 
had been paid for the goods. No leave to sue was obtained. 

Held, that the goods having been seized at Cuddalore, pdrt of the 
cause of action arose there and the mere fact that the order of confis- 
cation was passed by the Collector of Madras did not show that the 
entire cause of action arose at Madras. The word “dwell” in clause 
12 applies only to an individual and not to legal persons like the Secre- 
tary of State. The words “ carry on business” apply only to cases of 
Commerctal business and do not comprise the carrying on of the 
Government business. 

K. Narasimha Atyar for Plaintiff. 

The Advocate-General for Defendant. 

N. S. 


Curgenven, J. 





| C. R. P. No. 875 of 1925. 
28th October, 1926. 

Civil Procedure Code, O. 9, R. 13—Compromise Decree—One of 
the parties ex parte at the time of thé compromise—Application by 
him to set aside the ex parte decrese—Power of Court to set it 
aside. 

In a suit against 3 defendants, defendants 2 and 3 were ex parte 
and the ist defendant compromised the suit. Subsequently the 2nd 
defendant applied for setting aside the ex parte decree and it was set 
aside so far as he was concerned. The Plaintiff applied in Revision to 
the High Court that the decree in its entirety ought to have been set 
aside even as against the 1st defendant who had compromised, as other- 
wise, there would be inconsistent decrees. 

Held, that the fact that the decree was # compromise decree as 
against the first defendant was no bar to the application of the provi- 
sions of O. 9, R. 13, Civil Procedure Code and, the decree being one 
and indivisible in its nature, the whole decree ought to be set aside. 

K. S. Jayvarama Iyer for Petitioner. 

N. R. Govindachari for Respondent. 

NS. 


Krishnan and Venkata- h 
subba Rao, JJ. A.S. No. 62 of 1921. 
28th October, 1926. 


Evidence Act, S. 33 proviso— Parties or representatives in 
interest "—Meaning of—Deposition in a previous suit between the 
NRC 
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natural father of an adopted boy und another—Subsequent suit 
between the adopted boy and the other—Natural father whether the 
representative in interest of the adopted boy—Hindu Law—Adop- 
tion—Consent of Sapindas—Father and son—Consent of father 
—Necessity of—Acknomledge of paterntip—Onus of proof. 

For a prior deposition to be admissible under S. 33 of the Evidence 
Act, the party in the prior suit should have represented in interest the 
party in the subsequent suit. 40 E.R. 498 followed. The natural father 
of an adopted boy who was a party to a prior suit cannot be said to be 
a representative in interest of the adopted boy who is a party in a subse- 
quent suit. 

In the matter of obtaining consent of sapindas the sons are not on 
an equal decree with their father; consequently consent of father is 
necessary and sufficient. Acknowledges of parents that the child is their 
child shifts the burden of proving that the child is not theirs on the party 
who alleges it. Douglas Peerage case in Famous Notable British Trial 
series relied on. 

T. R. Ramachandra Iyer, N. A. Krishna Iyer and C. Rama 
Row for Appellant. 

S. Sresnivasa Asyangar, A. Krishnasami Iyer and S. Venka- 
tesa Atyangar for Respondent. 

N.S. = 

Jackson, J. 
| S. A. Nos. 402 and 403 of 1924. 
1st November, 1926. 

Evidence Act, S. 157—Questton relating to boundaries. Docu- 
ment referring to such boundaries but not inter partes—Persons 
connected with the transactions examined as witnesses—Admissi- 
bility of the document—Res : judicata — General principles of— 
Decres for reni—Summons not in Civil Court served on the ryot— 
Subsequent suit by ryot for declaration of title to both the warams 
—I f barred by Res judicata. 

Documents referring to the boundaries of properties in the suit, 
though not inter partes may be relevant and admissible under S. 157 
of the Evidence Act, when the persons connected with the transactions 
have been examined as witnesses in the suit. 

Where a landlord obtained a decree for rent in a prior suit and it 
was found that the summons had not been served on the ryot, a subse- 
quent suit by the ryot fog declaration of title to both the warams in a 
Civil Court is not barred by the general principles of Res judicata 
apart from S. 11 Civil Procedure Code. 

K.S. Sankara Atgar for Appellant. 

T. M. Krishnasamier and WN. Stvaramakrishna Atyar for 


Respondent. 
N.S. —— 3 
Sir Kumarasami and : 
Reilly, JJ. | A. S. No. 205 of 1922. 
rst November, 1926. 


Evidence Aci, S. 33—Depfosition heard by 3 out of § arbitra- 
tors—Whether amounts to evidence given before a person autho- 
rized by law to take tt” or ina“ judicial procesding.” 
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Where 5 arbitrators were appointed to decide a dispute and the 
reference did not authorize some only of them to act in any matter, a 
deposition of a witness heard by 3 of the arbitrators in the absence of 
the other two is not admissible in a subsequent suit between the parties. 
3 out of 5 arbitrators are not properly constituted to take evidence and 
the proceeding ceases to be judicial when some of the arbitrators are 
not present. Recording evidence may be a ministerial act but hearing 
it is a judicial act and in the absence of directions contra in the reference 
all the arbitrators must take part in hearing evidence. 12 M. 113 and 
14 C. L. J. 143 applied. 

A. Krishnasami Atyar, B. Batyanarayara and K. N. Raja- 
gopala Sastry for Appellant. 

S. Varadachariar, T. V. Muthukrishna Atyar, Y. Suryanara- 
yana, K. S. Champakesa Aityangar and N. Muthusamy Aiyar for 
Respondent. 


N.S. —— 


Waller, J. 
| S. A. No. 390 of 1924. 
and November, 1926. 

Transfer of Property Act, S. 3—" Notice "—Surrender by a 
Hindu Widow— Recital of the same in salé-deed—Surrender vitia- 
ted by fraud—V endes, whether purchaser without notice. 

A recital in a sale-deed that the vendor’s title to the property is 
based on a relinquishment by a Hindu widow to whose husband he is 
the nearest reversioner is sufficient to put the vendee on enquiry as to 
the validity of the relinquishment and, if the relinquishment is, in fact, 
vitiated by fraud, he is not a bona fide purchaser for value without 
notice. 44 M. L. J. 527 referred to. 

V. Govindaraj achari for Appellant. 

EK. Bhimasankaram for Mr. B. Satyanarayana for Respondent. 


N.S. 
Curgenven, J. 





| C. R. C. No. 250 of 1926. 
and November, 1926. 

Criminal Procedure Coda, S. 488—Order for maintenance— 
Subsequent residence of wife with husband for some time and 
birth of a child—Wife subsequently leaving husband—Right to 
enforce the original order, 

After the passing of an order for maintenance the wife went and 
lived with her husband for some months and got a child. Subsequently 
she left her husband and applied to enforce the original order for main- 
tenance. 

Meld, that the fact that she stayed with her, husband for some 
months did not ipso facto cancel the original order which was only 
suspended during that time. 75 I. C. 529 followed. 

P. N. Appusamt Atyar and P. R. Srinivasan for Petitioners. 

V. Rajagopalachart for Respondent. 

N.S. 
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Rely, J. , 
S. A. No, 470 of 1924, 
and November, 1926. 

Inam—Resumption of service inam—Alisnation by the holder 
of the inam of the entire properties granted in inam without re- 
serving the annual net assessment for the service—Validity of the 
resumption, 

A holder of a service inam alienated the entire properties comprised 
granted in inam without reserving the annual net assessment for the 
service and Government resumed the inam. 

Held, that the alienation was invalid and the resumption by the 
Government was proper and valid, 42 M. 673 distinguished. 


K. Rajah Atyar for Appellant. i 
The Government Pleader and R. Sethurama Sastry for Res- 
pondents. 5 
N. S. ——. 
Kumarasami Sastry 


and Reilly, JJ. | A. S. No. 168 0f 1923. 
and November, 1926. 


Limitation Act, Art. 144—Adverse possession—Tenants in 
common—Ouster—Clear evidence of-—-Non-recetpt of rents. 


To constitute adverse possession as between tenants in common 
clear evidence of ouster to the knowledge of the person excluded is 
necessary. Mere non-receipt of rents by the person alleged to be 
excluded does not constitute ouster. 


B. Satyanarayana for Appellant. 
P. Somasundaram and P. Satyanarayana for Respondent. 
N.S. 

Reilly, J. 





| S. A. No. aro of 1924. 
and November, 1926. 


Decree—Execution—Right legal representative not brought on 
record—Execution proceeded against a person in possession who 
was supposed to be the legal representative—Validity of. 

Where in execution of a decree the right legal representative was 
not brought on record but execution was proceeded with against the 
person in possession of the properties who was supposed to be the legal 
representative, the execution proceedings are valid. 29 M. L.J. 698 
followed. 

Watrat S. Subramania Aiyar for Appellant. 


T. V. Muthukrishna Aiyar and A. C. Sampath Aivangar for 
Respondent. 


N. S, —— 
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Krishnan and Venkatd- 
subba Rao, JJ. | S. A. No. 163 of 1924. 
28th October, 1926. 4 

Malabar Law —Gift by a person to his wife and her children 
by hin—Whether tavashi property. 

Properties gifted by a person to his wife and his children by her 
will not constitute tavazhi property when that woman has also got 
children left by a former husband. A tavazhi is a pure creature of law 
and cannot be created by any act of parties. Consequently a sub- 
tavazhi consisting of the children by one husband alone cannot be 
recognized as validly constituted. 

Observations to the contrary in 39 M. 317 and 42 M. 869 
Dissented from. ý 

D. A. Krishna Warrior for Appellant. at 
E. P. M. Menon for Respondent. . 

N.S. 4 


Curgenven, J. 





| S. A. No. 717 of 19324. 
‘and November, 1926. 


Madras District Municipalities Act, Ss. 207 and 214 (2)}—Power 
of Municipality to call upon a house-owner to demolish a latrine 
as being tnsanitary—Suit in civil Court for declaration that 
notice issued by the Municipality ts illegal—M aintainabtlity. 


A Municipality has power to call upon a house-owner to demolish 
a latrine in his house on the ground that it is insanitary and the Munici- 
pality is not bound to specify the place or the manner in which it ought 
to be reconstructed. Consequently, where the Municipality issues a 
notice to that effect, the Civil Court cannot entertain a suit for a decla- 
ration that the notice is illegal and for an injunction restraining the 
Municipality from enforcing the same. 

V. Ramadoss for Appellant. 

C. Venkatasubbaramiah for Respondent. 

N.S. 


Krishnan and 
Odgers, JJ. | A. Nos. 149 and 150 of 1925. 
3rd November, 1926. 
Civil Procedure Code, S. 92—Sutt for a scheme in respect of 
a choultry used as a rest-house—Restdents of the town where 
choultry ts situated—Whether persons “ having an interest.” 
Where the plaintiffs in a suit under S. 92, Civil Procedure Code, for 
a scheme in respect of a choulty used as a rest-house by the travellers 
and pilgrims merely claimed that they were residents of the town . where. 
the choulty was situated and as such interested in the well being of the 
institution, they cannot be said to be “ persons having an interest in the 
trust ” within the meaning of S. %92. 47 M. 884 P. C. Followed. 35M» 
L. J. 66r. Explained. ar 
N. Rama Rao for Appellants. 
P. Satyanarayana Rao for Respondents. 
N.S. 
NRC 
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Odgers, JJ. . A. S. No. 191 of 1925. 
3rd November, 1926. 


Land Acquisition Act, S. 23—Market value—Cocoanut gardsn 
—Cabitalisation of annual value method, 

In the case of a cocoanut garden, considering the futúre life of 
the garden, only 12 years’ purchase or 13 years’ purchase should be 
given as compensation and not 20 years’ purchase ag in the case of 
buildings fetching rent. 

The Government Pleader for Appellant. 

A. Satyanarayana for Respondent. 

N.S. 


Sundaram Chetty, J. 


Krishnan and | 7 





| S. A. No. 504 of 1924. 
3rd November, 1926. 


Limitation Act, Art. 120—Record of rights—Eniry in—Suit for 
declaration that the entry is wrong and for setting aside the same 
—Suit Cognisable by District Munstff but tried by a sub-Court— 
Legality of—Madras Estates Land Act—Dharmilla Inam of both 
the warams—Inamdar whether a landholder. 


The trial of a suit by a higher tribunal when it ought to have been 
tried by a lower tribunal is a mere irregularity and not an illegality 
which would vitiate the trial. 

A suit under the Madras Estates Land Act for a declaration that 
an entry in the Record of Rights that the defendants had occupancy 
rights in the village was wrong and for setting aside the same is Governed 
by Article 120 of the Limitation Act.and time must be computed from 
the date of the publication of the Record of Rights. 36 M. 383 and 
34 LC. 702. Approved and Followed. 

The grantee of a Dharmilla Inam of both the warams is a land- 
holder within the meaning of the Madras Estates Land Act, and 
tenants under him acquire occupancy rights. The presumption in the 
case of a Dharmilla Inam is always that it is a grant of ryoti land. 45 M. 
716 F. B. applied. 

G. Lakshmanna for ‘Appellant. 

P. Somasundaram and P. Satyanarayana for Respondent. 


N.S. 
Jackson, J. 





. | S. A. No. 687 of 1924. 
srd November, 1926. 


Interest—Printed heading in bill of tradesman—Whaether 
amounts to a demand. 


A printed heading in a bill of a tradesman that interest will be 


charged on the arrears after a certain time does not amount to a demand 
for payment of interest. 201. C. 194 Followed. 


A. K. Madhava Rao for Appellant. 
Watrap S. Subramanta Atyar for Respondent. 
N.S. 
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Krishnan and Vankata- 
subba Rao, JJ. A.S. No. 110 of 1923. 
sth November, 1926. 


Transfer of Property Act, S. 52—Alienation subsequent to the 
Jiling of a suit in forma pauperis but before it was registered 
as a sutt—Whether affected by lis pendens—Decres—Ari'ange- 
ment between decree-holder and jtidgment-debtor not to decree the 
decree—Assigninent of decres—Assignes with notice of the arrange- 
ment executing the decree and purchasing the properties—Richis 
of the purchaser. 


An alienation of the properties subsequent to the filing of a suit in 
forma pauperis in respect of those properties but before it was register- 
ed as a suit is affected by lis pendens. 30 A. 95 Followed. 


The decree holder and the judgment-debtor entered into an 
arrangement that the decree-holder should not execute the decree in 
consideration of receiving certain amounts, The decree-holder received 
certain amounts from the judgmentdebtor and did not execute the 
decree for a number of years. Subsequently the decree-holder assigned 
the decree to a third person who took it with notice of the arrangement 
between the decree-holder and the judgment-debtor. The assignee exe- 
cuted the decree and purchased the properties. 


Held, (by Krishnan, J.) that the assignee of the decree-holder was 
not precluded from executing the decree because he was aware of the 
arrangement between the decree-holder and the judgment-debtor and 
therefore the execution and the sale were valid. 42 M. 338 Referred to 
(by Venkatasubba Rao, J.) that the doctrine of part performance 
applied and the assignee of the decree-holder who purchased the proper- 
ties was not entitled to recover possession of the properties. 46 M. 919 
Referred to. 


T.M. Krishnasami Atyar and M. S. Vatdhinatha Aiyar for 
Appellant. 


C. V. Ananthskrishna Atyar and C. V. Harihara Atyar for 
Respondent. 


N. S. 


Krishnan and 
Odgers, JJ. O. S. A. No, 61 of 1925. 
gih November, 1926. 


Partnership—Breach of some of the terms of the Pariner- 
ship—Sutt for damages—Maintatnabthty. 


A suit for damages by one partner against another for alleged 
breach of the terms of the partnership without asking for the dissolution 
of the partnership and for general accounts is not maintainable. 39 
M. I. J. 257 P.C. Relied on 32 M. 76 Distinguished. 


T.C. A. Anandalwan for Appellant, 
K.S. Krishnaswami Iyengar for Respondent. 
N. S. 
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Curgenven, J. ° 
‘ S. A. No. 235 of 1924. 


gih November, 1926. 


Will— Construction—Authority to mortgage—Hindn widow 
-—Personal debt—Moritgage. 

Where a testator granted a life estate to his widow and by his will 
authorized her to discharge the encumbrance on some of the items 
either from the surplus out of the income or on the liability of the hypo- 
theca and the widow purporting to act under the authority discharged 
the mortgage by creating an usufructuary mortgage of one of the items 
and later on discharged this mortgage by borrowing monies on a pro- 
missory note executed by herself and another jointly and finally dis- 
charged this pronote by executing a simple mortgage of all the items of 
the property which had been originally mortgaged, Held, in a suit by 
the remainderman, that the last mortgage was not binding on him as 
the widow fad no authority to mortgage the property for her personal 
debt evidenced by the pronote though the amount had been applied 
for the discharge of the husband’s debt. 4 Bom. 5 Followed. 

K. S. Jayarama Aiyar aud T. S. Venkatesa Atyar for Appellant. 

E. Vinayaka Rao for Respondent. 


N.S. 


Odgers and 
Jackson, JJ. A. S. No. 128 of 1926. 
gih November, 1926. f 


Malabar Law—Suit for removal of karnavan and for ac- 
counts—Karnavan became a stani pending suti—lf suit for 
account lres—Powers and liabilities of karnavan under Malabar 
Law. 

The Junior members of a kovilagom in Malakar filed a suit for the 
removal of the Valia Thamburatti (Karnavati) and for accounts from her 
for her past mismanagement and also second defendant who was alleged 
to be her agent. The Lower Court held that this suit cannot any longer 
proceed as the karnavati cannot be removed and apart from removal no 
suit for accounts lies against the karnavati. On appeal by the junior 
members, 

Held, a karnavan cannot be sued for accounts by the junior mem- 
bers apart from a suit for removal The prayer for accounts is inci- 
dental to the prayer for removal. But a karnavan may be liable for 
acts of fraud or mis-management and he will be bound to recoup the 
losses of the members of the tarwad in a properly framed suit. The 
karnavan is only one amon the members of the tarwad, all of whom 
have proprie!ory interests in the property. 5 L. W. 511: 3 M. 169: 
23 M. L. J. 706 Followed. 

C. V. Ananthakrishna Aiyar and P. S. Narayanaswams Atyar 
for Appellants. 

T. R. Ramachandra Atyar and K.P. Ramakrishna Aiyar for 
Respondents. 2 


N.S. 
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Waller and Madhavan 
Nair, JJ. A. S. No. 427 of 1925. 
oth November, 1926. 


Land Acquisition Act, Ss. 18 and 31—Clgimant claiming other 
lands tn exchange and not money value—Deposit of amount by 
Land Acquisttion Officer in Court and reference by him—Order of 
District Court that there was no reference under S. 18—Appeal— 
Whether lies. 

A claimant in a land acquisition case put in a statement that he 
wanted other lands in exchange and not money compensation. He 
refused to receive the amount awarded and the Land Acquisition Officer 
deposited the amount in Court under 5, 31 of the Land Acquisition Act 
and referred the matter to the Court. The District Court held that 
there was no reference under S. 18, Held that an appeal lay to the 
High Court against the aforesaid order. 

M. Krishna Bharathi for Appellant. 
The Government Pleader for Respondent. 
N.S. 


Jackson, J. 





| S. A. No. 266 of 1924. 
toth November, 1926. 


Leass—Heirs of lessee—Joint liability to pay rent. 

The joint and several liability attaching to tenants in common 
under a lease is also enforceable by the landlord against their heirs. 

The heirs unlike assignees cannot claim to have their liability 
restricted only io such share of the demised premises as they may be in 
possession of under an arrangement for partition to which the landlord 
is not a consenting party. C. R.P. No.678 of 1922 distinguished. 

53 Calcutta 197 and 1923 1 K. B. 469 followed. 

P. Satyanarayana Rao for Appellant. i 

Ch. Raghava Rao for Respondent. 

N. S. 


Jackson, J. 





: | S. A. No.’ 566 of 1924. 
roth November, 1926. 
Evidence Act, Ss. 13 and 32 (3) and (7)—Ancient documenis— 
Recitals as to boundarses—Adimissibility. + 
Recitals in a document about boundaries, even though the docu- 
ments are ancient documents are not admissible in evidence under S. 13 
or 32 (3) or (7). 
T. M. Krishnasamt Aiyar for Appellant. 
EK. Narasimha Aiyar for Respondent. 
N. S. 
Jackson, J. 





| S. A. Nos. 1777 to 1793 of 1923. 
troth November, 1926. 

Court-fees Act, S. 7, XI (cc)—Suit to recover property from 
tenani—Tenant denying landlord’s title and setting up occupancy 
rights—Court-fos payable. 

NRC 
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S. 7, XI (cc) is not confined to cases where the defendant is estop- 
ped from denying plaintiff’s title. 
S. Varadachariar and A. Satyanarayana for Appellant. 
P. Venkatramana Rao and K. S. Desikan for Respondent. 
N.S. 
Curgenven, J. 





| S. A. Nos. 283 and 300 of 1924. 
10th November, 1926. 

Hindu Law—Alienations by widow—Sutt by step-daughter 
impeaching the alienation—Decrese for possession, mesne profits 
and costs—Appeal by alisnses—Death of Plaintiff-Respondent— 
Sister's sons whether proper legal representatives. 

A Hindu widow alienated the properties of the last male owner 
and her” step-daughter as reversioner brought a suit after her death for 
recovery of possession of properties. She obtained a decree for posses- 
sion, mesne profits and costs. The aliences appealed. Pending the 
appeal, the Plaintiff-Respondent died and her deceased sister’s sons 
were brought on record as her legal representatives. 

Held on appeal that the sister’s sons are the proper legal represen- 
tatives, because the suit was one of a representative character in so far 
as it was for possession of the properties. 39 M. 634 followed. 

Held also that in so far as mesne profits and costs were! concerned, 
in the absence of somebody coming and claiming the same, the persons 
who have been brought on record as the legal representatives will be 
entitled to the same and a decree can be given to them. 

E. Kameswara Rao, M. Ramachandra Rao and N. Rama 
Rao for Appellant. 

B. Satyanarayana for Respondent. 

N. S. 


Curgenven, J. 





| S. A. No. arg of 1924. 
roth November, 1926. 

Evidences Aci, S. 115—Representation of intention of a person 
—Whether sufficient to give rise to Estoppel—Limitgtion Act, Arti- 
cles 123,136 and 140—Bequest to a person—Lifea enjoyment to 
anothsr till he was paid a certain ainount—Sust by a purchaser 
from the devisee against the latter for possession on payment of 
the amouni—Limitaticn. 

A mere representetion of the intention of a person as to what he 
would do in the future cannot give rise to an estoppel though the person 
to whom such representation was made was mislead by such represen- 
tation. 5 H. L.C. 185, 1896 A. C. 231 (238) and 7 Bom. L. R. 179 
(184) Referred to. 20 Cal. 296 distinguished. A testator/beyueathed 
his properties to a certain person but gave their ‘enjoyniént! te-another 
until the latter was paid a certain sum of money by the: fOrmter.. -A suit 
brought by a purchaser from the former against the latter for possession 
of the properties on payment of the spétified’sum of money is not 
governed by any of the articles 123, 136 or“t4o of the Limitation Act. 

S. Varadachariar and K. R. Rama Atyar for Appellant. 

K. R. Rangaswami Iyengar for Respondent. 

N. S. 
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Curgenven, J. 
S. A. No. 1330 of 1924. 
roth November, 1926. 


Revenue Recovery Act, S. $9-——Suit for recovery of cess under 
the Irrigation Cess Act—Suit for ons relief barrad—Court whether 
can refuse to decres the other reliefs which are not barred. 


In a suit by a land-holder for a declaration that his lands were en- 
titled to irrigation free of cess and for an injunction restraining the 
Secretary of State from levying the irrigation cess, keld that S. 59 of 
the Revenue Recovery Act would apply if the collection of the cess was 
effected through the use of the coercive processes under the Act. 46 M. 
488 referred to, 

Where a Plaintiff asks for more than one relief in respect of a cause 
of action and one of such reliefs is barred by limitation, the Court cannot 
refuse to give him the other reliefs if they are in time. 

B. Jagannada Doss for Appellant. 

The Government Pleader for Respondent. 

N.S. 


Krishnan and : 

Odgers, JJ. O. S. A. No. 76 of 1925. 
11th November, 1926. 

Contract Act, Ss. 211 and a14—Commission agent directed to 
sell goods at a particular place—Whether can sell them at another 
place, apart from special usage. 

A commission agent who consigns goods on behalf of local mer- 
chants to foreign markets to have them sold through his agents in those 
places has no general authority, in the absence of specific instructions 
or special usage, to re-ship the goods from the place to which it was 
originally consigned to some other place and have them sold there. 

K. S. Krishnaswami Iyengar and N. Srinivasa Iyengar for 
Appellant, 

K.S. Rajagopala Iyengar for Respondent. 

N.S. A 


T'he Chief Justice and 
Sundaram Chetty, J. A. S. No. 134 pf 1922. 
rath November, 1926. 

Hindu Law—Partition—Sutt for, by minor co-parcener— 
Consent decree—Date from which account should be taken. 

The doctyine that a unilateral declaration of intention to separate 
aa in the plaint i in a partition suit will effect a severance in status 
has no application-in the case of a partition suit instituted by a minor 
co-parcéner, as the guardian’ s declaration of intention would not be a 
substitute for the minor’s intention and the Court would decree parti ion 
only if it would be beneficial to him. 41 M. 442 referred to. „But 
where the Court passes a preliminary decree for partition in a suit by 
minor, it must be deemed to have eflected a partition as on the date of 
the institution of the suit and consequently the severance in status 
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e 
would relate back to the date of the institution of the suit and accounts 
must be taken on this basis. The fact that the preliminary decree is a 
consent decree does not make any difference. 48.M. 465 referred to. 
S. Varadachariar for Appellant. ; f 
S. Panchapegasa Sastri for Respondent. - 5 
N.S. g 


Sundaram Chetty, J. 





| C. R. P. Nos, 830 and ors of 1926. 
rath November, 1926. 


Madras Local Boards Act, S. 55, Clause (2), Sub-clause (5), 
Rr. 5 and 11—Rejection of the nomination paper of a candidate— 
Suit for declaration that he was validly nominated—Decree— 
Subsequent inclusion of name in the ballot paper and holding of 
the election the next day—Validity of the election—Decision 
whether Res judicata in a subsequent objection petition filed by an 
unsuccessful candidate—S. 11—" Unless expressly provided "— 
Meaning of. 

Where the nomination paper of a candidate who stood for election, 
was rejected as invalid and the candidate filed a suit for a declaration 
that he was a validly nominated candidate and obtained a decree, and 
subsequently his name was included in the ballot paper and the election 
was held the next day, held that the decree related back to the date 
when the nomination list was published and the candidate’s name must 
be deemed to have been included in the published list of valid nomina- 
tions and consequently the election does not infringe the provisions of 
R. s (a) of the Rules published under the Madras Local Boards Act. 

Held also that the Judgment in the candidate’s suit would not 
operate as res judicata in a subsequent election objection petition filed 
by an unsuccessful candidate in the election, as the latter was not a 
party to the previous suit. 

Where a person is elected as a member in respect of a vacancy 
which is to occur in future, he must be considered to be a member only 
as and from the date when the vacancy would occur and not when his 

“name is published on the Notice Board before the date of the vacancy. 
The words unless expressly provided in S. rr of the Act must be so 
construed as to make the newly elected member entitled to hold office 
only from the commencement of the vacancy. - 

T. Rangachariar and A. Swaminatha Iyer for Petitioner. 

K. V. Krishnaswamst Iyer, Watrap Subramania Iyer and 
C. A. Seshagiri Sastrf for Respondent. 

N.S. 


Krishnan and Venkata- | 





subba Rao, JJ. 
12th November, 1926. 


A. S. No. 435 of 1922. 
1 ROSA 
Minor—Decres against—Execution—Guardian ad litem refus- 
ing notice of execution proceedings, but not removed by order of 
Court—Minor whether properly represented. 
- A decree was obtained against a minor represented by a guardian 
ad litem. The guardian ad litem refused to receive notice of sale pro- 
¢clamation and to acton behalf of the minor in subsequent proceed- 
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ings in execution of the decree. But the Court did not pass an order 
removing him from guardianship. 

Held, that the guardian ad litem continued to represent the minor 
until he was removed by order of Court. 941. C. 352 and C. M. A. 
488 of 1920 followed. 

T. Rangachariar and V. N. Venkatavaradachariar for Appel- 
lant. 

T. R. Ramachandra Aiyar and A. V. Visvanatha Sastri for 
Respondent. 

N.S. —- 

The Chief Justice, 
Krishnan and 
Curgenven, JJ. S. A. No. 1269 of 1923. 
12th November, 1926. s 

Hindu Law—Partition suit against father—Debts incurred 
by father for purposes not binding on the famtly—Whether father’s 
share primarily liable. 

There is no authority for saying that, in a partition suit against a 
Hindu father, the debts incurred by the father for purposes not binding 
on the joint family should in the first instance be directed to be paid out 
of the properties set apart for the father’s share and the properties set 
apart for the son’s shares should be made liable for the same only if the 
father’s share is insufficient to pay the debts in full. 

A. Krishnaswami Iyer and B. Somayya for Appellant. 

K.Krishnasami Atyengar for Respondent. 

N. S. 

Sundaram Chetti, J. 





| C. R. P. No. 829 of 1926. 
rath November, 1926. 


Civil Procedure Code, O. 11, R.14—Order for production of 
documents without a prior order for discovery—Legality of. 

No order for production of documents by a party ought to 
be passed in the first instance without complying with the procedure 
prescribed under the earlier Rules of O. 11. ‘There must first be an 
order for discovery under R 12 and an opportunity given to the party to 
state his case in respect of the documents he has disclosed. Then only 
order for production should be passed. 

T. Rangachariar and V.N. Veukatavaradachartar for Peti- 
tioner. . 

T. S. Ramasami Iyer and S. Panchapegasa Sastri for Res- 
pondent. f 

N. S. -_— 

Waller and Madhavan 


Nair, JJ. | C. M. A. Nos. 228 and 229 of 1925. 
15th November, 1926. 


Insolvency—Joint Hindu family—Father adjudicated as in- 
solvent—Shares of minor sons whether vest in the Official Receiver 
—Power to dispose of minor sons’ share—Right of oficial Receiver 
to exercise, 
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Where under the Provincial Insolvency Act, the father, and the 
major son were adjudicated insolvents and the undivided minor sons’ 
shares were devoted to be vested in the Official Receiver on the ground 
that the debt was one incurred for joint family business. 

Held, that the shares of the minor sonsdid not so vest and the 
lower court’s order should be modified by reserving the right of the 
father to dispose of the shares of the minor sons to the Official Receiver. 
sr M. L, J. 269 followed. 

A. Ramachandra Iyer and T. D. Srinivasachart for Appellants: 

T.M. Krishnaswami Iyer and B. C. Seshachella Iyer for 
Respondents. 

N.S. 


Venkatasubba Rao, J. 





, | T. O. S. ro of 1926. 
1sih November, 1926. 

Hindu Law—Inheritance—Unchaste widom, when beconies 
degradsd woman—Stridhan of degraded woman—Succession to. 

Where a Hindu married woman lived after her husband’s death in 
a continued state of unchastity, she is not thereby to be regarded as a 
degradéd woman for purposes of successsion under the Hindu Law. 31 
M. 100 followed. 

Expulsion from caste is necessary fot the unchaste widow to be- 
come degraded. The heirs to the stridhanam property of a degraded 
woman dying without issue take according 10 the ordinary rules of suc- 
cession and her husband’s brother is a nearer heir than her maternal 
uncle unchastity does not destroy either the tie of blood relationship 
or the tie of marriage. 23 M. 171, 40 C. 650 and 38 M. 1144, referred 
to. 

S. Duratsami Atyar for Plaintiff. 

N. Sivaramakrishna Atyar for Respondent. 

N.S. 


Jackson, J. 


15th November, 1926. 

Civil Procedure Code, S.11—Adver'se finding—Res judicata— 
Appeal. 

Where a decree is passed in favour of a party to a suit but a find- 
ing adverse to him ‘is given on another issue in the suit, the party can 
appeal against the adverse findmg. 47 M. 487 and 1926 Mad. 974 
referred to, 

The question of appealability is not material when considering the 
question whether the finding on the issue operates as res judicata ina 
subsequent suit between the parties. Where the parties raise an issue, 
it must be held to have been directly in issue though it might have been 
unnecessarily framed. ‘The real point for decision is whether tHe \issue 
was substantialy in issue or incidentally in issue, and not whethes the 
issue was necessary or not. 11 C. 301, 48 C. 466 and, 51 C. 631 consi- 
dered. agli 

K. S. Jayarama Atyar for Appellant. 

P. R. Srinivasan for Respondent. 


N. S. 





| S. A No. 661 of 1924. 
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Ramesam, J. 
> S. A. No. 462 of 1924. 
16th November, 1926. 
Limitation Act, Arts. 127 and 144-—~Hindu co-parcener— 
Altenee—Adverse possession. 


The proposition that as between co-parceners there can be no 
adverse possession except on proof of ouster has no application as be- 
tween an alienee from a co-parcener and the other co-parceners. 

Although a co-parcener dealing with more than his share is incom- 
petent to pass a higher title than he has, there is nothing in law to pre- 
vent the alienee from prescribing for a good title by adverse possession. 

The article of the Indian Limitation Act applicable to such a case 
is article 144 and not 127. 12 Weir 292, 42 M. L. J. 364, followed. 
27 M.L. J. 600 dissented from.. ° 


Ch. Raghava Rao for Appellant. 


A. Venkatachellam and B. Satyanarayana for Respondents. 
N.S. 


The Chief Justice and i 
Srinivasa Atyangar, J. L. P. A. No. 161 of 1925. 
16th November, 1926. 


Hinds Law—Lisnited owner—Altanation not for legal necessity 
but with consent of next reversitonsr—Sutt by that reverstoner to 
recover possession of the properties alienated after the death of 
the limited owner—Estoppel. 


Where the plaintiff sued to recover possession of the properties 
alienated by his mother on the ground that the alienation was not for 
any legal neceasity. But he had himself his consent to that aliena- 
tion. The deed of alienation recited purpose for which the alie- 
nation was made so that the alienee was fixed with knowledge of that 
purpose and that purpose was not in law such as would amount to legal 
necessity. 

Held that, whether the purpose would amount to legal necessity 
or not, the plaintiff who had given his consent to the alienation was 
estopped from questioning the rights of the alienee. 

S. Varadachartar and A. Visvanatha Iyer p for Appellant. 

V. C. Viraraghavan for K. Bhasyam Aigangar for Respondent. 

N.S. 


t 





e 4 Curgenven, J. 
u fovsdddy. at x p S. A. No. 659 of 1925. 
aut 6th Mouembdrs nae 


91 *Regisiratiots ‘Act, Ss. 17 and 49—Partition share lists—U n- 
regustered—Admissibitity—Re-opening of partition—Grounds for 
— Award of Jyeshtabhagham whether a ground. 


Where, in a suit for partition, the Defendants pleaded that a. parti- 
tion had been made and put in evidence unregistered Karaiolais or 
share lists signed by all the parties and only attested, 


ap 


Held, that the partition lists do not contain operative words of 
division of status and are admissible in evidence of an actual partition 
by metes and bounds, without registration. 19 L. W. 494 (Foll.) 30 
M. L. J. 404 (Distinguished) 

Held, also that a partition cannot be re-opened except in cases of 
fraud or misrepresentation, on the ground that the values of the shares 
allotted to the members are unequal and that a Jyeshtabhagham was 

iven to the eldest member of the family. Gour’s Hindu Law, p. 679 
Peken to) 39 M. L. J. 38a (F. B.) (Distinguished.) 

E. Balasubramaniya Iyer for Appellant. 

K. Bhashyam lyengar for Respondents. 

N.S. 


Jackson, J. 





| S. A. No. 713 of 1924. 
16th November, 1926. 

Contract Act, S.23—Opposed to public policy—Hypotheca- 
tion bond—Agreement to render service in lien of interest— 
Stipulation to pay interest at exorbitant rate in default of ren- 
dering service—Bond whether enforceable. 

Where two persons executed a hypothecation bond and one of them 
agreed to render service in lieu of interest and also agreed to receive 
wages at a certain rate and in default of service, it was agreed that the 
executants should pay interest at a rate which amounted to Rs. 175 
per cent. per annum, and that executant left off service for one year. 

Held, that the bond was opposed to public policy and so was not 
enforceable. 

Held also that the money paid under the bond could not be re- 
covered: 

~ Quaere— Whether such a-bond is a slavery bond? 42 Cal. 247 
and:27 C.-L. J. 459 considered. 

T: D. Srinsvasaohrs for Appellant. 

S. Ranganatha Iyer for Respondent. 

N.S. 


Curgenven, J. 





: | S. A. No. 646 of 1924. 
16th November, 1926. : 

Hindu Law—Widow—Altenatson for mo consideration—Swub- 
sequent surrender to the next reversioner—Alienes whether entitled 
to hold the properties during the widow's life-time. 

Where a Hindu widow alienated her husband’s properties for no 
consideration and subsequently surrendered all her rights in favour of 
the next reversioner and the latter brought a suit against the alienee for 
recovery of the properties alienated to him by the widow, 

Held that the alienee was entitled to hold the properties during 
the life-time of the widow and the fact that the widow surrendered all 
her rights to the-plaintiff would not entitle him to recover possession of 
the properties so long as the widow was alive. 39 M.1035,41 M. 75 
and 48 M. 903 referred to. 

K.V.Krishnasams Aiyar and N. Swaminathan for Appellant. 

B. Sitarain Rao and K. V. Sesha Aiyangar for Respondent. 

N.S. = é 
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Ramesam,'J. ee < i 
| S. A. Nos. 336 and 337 of 1924. 
16th November, 1926, : ; 

Inam—Akaram service inam—Post setilement inan —Resumb-- 
tion—Right of Zamindar to regume—Presumption—Grant whether 
burdened with servios or in lieu of wages. 


In the case of a post-settlement inam granted for Akaram ‘service, 
there is a presumption that the zamindar can resume it and the onus of 
proving that it is not resumable is upon the grantee. 1911 (2) M. W. 
N. 406: 8 M. L. T. 82, Relied on. 28 B. 305, distinguished. 30 M. 
L. J. 132 Q. B, referred to. Observations in so M. L. J, 251, not approved. 


S. Venkatesa Aiyangar for Appellant. 
V. Govindarajachari for Respondent. 





N.S. 
Ramesam, J. 
5S. A. No. 1601 of 1923 and 
17th November, 1926. C. R. P. No. 867 of 1923. 


Civil Procedure Code, O. 41, R. 27—Failure to record reasons 
—Mere irregularity—W aiver. 


The failure of the appellant court to record reasons for taking 
additional evidence as prescribed by O. 41, R. 27 is a mere irregularity 
which does not constitute a ground for interference in second appeal or 
in revision except on proof of prejudice to the party complaining of the 
irregularity. 

The irregularity is one curable by consent of parties and capable 
of waiver. x L.W. 77 distinguished. 

Ch. Raghava Rao for Appellanis. 

B. Somayya for Respondents. 


N.S. 
Beasley, J. 





| O. P. No. 62 of 19322. 
17th November, 1926. 


Companies Act, Ss. 186 and 129—Limited Company—Liquida- 
tor’s call—Deoree against company in favour of some of the direc- 
tors—Right to set off, whether exists —Civil Procedure Code, 
S. 141. 

7 out of ro directors of a limited company obtained a decree 
against the company. The company went into liquidation and the Liqui- 
dator called for contributions. The 7 directors wanted to set off the 
decree amount against the Liquidatot’s call. 

Held, such a set off is not allowable under the Companies Act. 
S. 186 (2) of the Companies Act allows such a set off only in the case 
of unlimited companies. Buckly on Companies (1924 Edition), p. 396, 
followed. Nor does S. 229 of the Companies Act allow such a set 
off. S. 141 of the Civil Procedure Code also cannot be invoked ; for it 
applies only to suits and not to applications taken by the Liquidator 
calling for contributions under the Companies Act. 

NRC 
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V.. Narasimha Aiyangar for Liquidator. .. - 
1 N. Stvoaratakrishta Aiyar for Directors. 
N. S. 


Wallace and Madhavan 


Natr, JJ. | C. M, A. No. 374 of 1924. 
17th November, 1926. 


Court-fees Act, S. 7 (s)}—Madras Civil Couris Aot, S. 14— 
Susi for declaration as to facture and validity of adoption—Land 
indirectly afected—Determination of forum. 

A suit for a declaration as to the factum and validity of an adop- 
tion by which title to land may be indirectly affected is not.a suit of 
which the subject matter is land within Section 14 of the Madras Civil 
Courts Act, and consequently the computation prescribed by Section 7, 
Clause V of the Court-fees Act, does not determine the forum for 
purposes of jurisdiction. 13 L C. 903, followed. 

The market value of the land in question is in such a case the true. 
test. 49 M. L. J. 309, followed. 

The proposition laid down in 12 Mad. 223 that a suit fora 
declaration cannot stand for purposes of jurisdiction on a higher footing 
than that of a suit for possession not approved. 

The plaintiff is entitled to put his own valuation however arbitrary 
in all cases in which the value of the relief is not assessable in terms of 
money such as in a suit for restitution of conjugal rights. In all cases 
in which the relief has relation to subject matter assessable in terms of 
money, the market value is the true test. 34 Cal. 352, 28 All. 
545, 56 I. C. 762, 18. L.W. 399, 43 Bom. 507, 6 Mad. 19a, 30 
Mad. 18, Referred to. 

Ch. Raghava Rao for Appellant. 


P. Kameswara Rao and B. Somayya for Reascdente. 
N. S. 


Wallace and Madhavan 
Nair, JJ. L, P. A. No. 328 of 1926. 
17th November, 1926. 


Letters Patent Clause 15—" Judgment "—Order staying execu- 
tion of a decree. 

An order for stay of execution of a decree is a “ Judgment ” within 
the meaning of clause oe of the Letters Patent and an appeal lies from 
that order of a Single Judge of the High Court to a Bench of 2 Judges. 
49 M. L. J. 25 P. C., referred to. 35 M. 1., followed. 

T. Rangachari, V. N. Venkatavaradachari and R, Gopalachari 
for Appellant. 

C. S. Venkatachari for Respondent. 

N. S. 


Waller, J. 











| | C. R. P. No."1379 of 1925. 
17th November, 1926. 

Civil Procedure Cods, O. 23, R. 3—Compromise—Court passing 
decres.in ignorance of the compromise—Jurisdiction o Court to 
record compromise subsequently.” : T ted 


~ 


t 
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| A Court has got jurisdiction to record a compromise even though 
it has passed a decree in ignorance of the compromise petition filed on 
the same day. 


K. V. Sesha Aivangar for Petitioner. 
V. Ramasami Atyar for Respondent. 
N. S. 


Curgenven, J. 





| S. A. No. 1549 of 1925. 
18th November, 1926. : 

Hindu Law—Reversionsr—Sutt by—Proof of title—Onus of 
proof—Necesstty to prove absence of nearer reversioner. 


Where a Hindu reversioner brings a suit for recovery of possession 
of the properties of the last male owner from the person in pessession, 
the onus lies on him to prove not only that he is the reversioner but also 
to prove at least Prima facie that there is no other nearer reversioner 
living. 12 M.L A. 448, 23 A. 72 P. C.,23 C. W. N. 1048 and 40 M. 
654, followed. f 

E. V. Krishasams Aiyar and N. Swaminathan for Appellant, 

A. C. Samputh Aiyangar and P. C. Parthasarathi Aiyangar 
for Respondent. 

N. S. Hepara 


Curgenven, J. 
A. S. Nos. 25 and 417 of 1924. 

18th November, 1926. b 

Civil Procedure Code, O. 47, R. 1—Abplication for revisw— 
Whether can be filed in forma pauperis. 

A petition for review of a decree in a suit or appeal which was filed 
after payment of Court-fees can be filed in forma pauperis. 

E. Krishnasami Atyangar for Petitioner. 


N.S. 


Krishnan and 
Odgers, JJ. A. S. No, 324 of 1925. 
19th November, 1926. 

Transfer of Property Act, S. 53—Mortgage to one of the 
creditors by the debtor—No proof that gedtor wasin insolvent 
circumstances—Mortgage whether valid. 

A debtor executed a deed of mortgage to one of his creditors for 
the amount due to him and as a result of this a number of his other 
creditors were defeated. There was no proof that the debtor was in 
insolvent circumstances. : 

Held, that it was only a preference of a creditor and in the absence 
of insolvency even a fraudulent preference of a creditor cannot be 
impeached. 43 C. 521 P. C., followed. 

E. S. Destkan for Appellant. 

R. Kuppusami Aiyar for S. Muthiah Mudaliar for Respondent. 

N. S. 
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Kumarasami Sastri, - : 
and Reilly, JJ. A. S. No. 325 of-1925. 
19th November, 1926. 


Hindu Law—Joint Family—Site belonging to joint family— 
Superstructure built out of self-acquisttions of one of its members 
—Whether becomes part of the joint family properties, 


It is a question of intention to be gathered from the circumstances 
of each case whether a member of a joint Hindu family can be said to 
have so dealt with his self-acquired property as to impress it with the 
character and incidents of joint family property. Where the sole surviv- 
ing co-parcener in exclusive enjoyment of properties both ancestral 
and self-acquired raises a superstructure out of his self-acquisitions on 
the site admittedly belonging to the joint family, the presumption is 
that he intends to keep the building as his own separate property. 

M. Patanjali Sastri for Appellant. : 

S. Varadachar: and R. Kesava Atyangar for Respondent. 


N. S. 
Kumarasami Sastri 


and Reilly, JJ. | A. S. No. 272 of 19325. 
a3rd November, 1926. 
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Benami Transaction—Purchase in the name of minors re- 
presented by guardian by their paternal aunt—Purchase money 
paid.by her and possession also retained by her—E ffect—Doctrine 
of advancement. 


Certain properties were purchased in the name of two minor 
brothers represented by their guardian by their paternal aunt. The 
latter paid the purchase money and herself was in possession of the 
properties till her death. In a partition between the two brothers 
when the paternal aunt was present, this property also was divided be- 
tween the two brothers. Subsequently the paternal aunt executed a 
settlement deed, settling the properties on one of the-brothers and 
certain other persons. The other brother brought a suit for half of the 
properties. The other brother contended that the purchase in the 
names of the brothers by; the aunt was benami for her and the title 
remained in her so that the settlement by her was valid. 

Held, that the source of purchase money and the possession were 
not the sole tests of the benami character of a transaction and the 
affection towards the boys, the motive for the purchase and the surround- 
ing circumstances showed that the paternal aunt intended the purchase 
to be for the benefit of the minors. The doctrine of advancement was 
applicable. 33 C. 733, 5 Bom. L. R. 784 and 24 A. L. J. 458, referred to. 


K. Bhasyam Atyangar and S. Panchanada Mudaliar for Appel- 
lant. 


T. V. Muthukrishna Atyar and N. Muthusami Atyar for Res- 
pondents. ` 


N. S. mE 


g6 
e 
Kumaraswanıi Sastri : 
and Reilly, JJ. | A. S. No. 192 of 1923. 
' 16th November, 1926. 

Registration Act, S. 49—Partitton Tee URES EL? 
Whether admissible in evidence—Division in status. 

Unregistered partition Lists are admissible in evidence to prove a 
division in status, only they cannot be used to affect immoveable 
property. According to 43 Madras 244 an unregistered document 
can be used for a collateral purpose and if it is not against the principle’ 
of the Registration Act that an unregistered document can be used to 
show the nature of possession and adverse possession it is difficult to 
see how a document can be rejected for want of registration, if it is 
merely intended to show a division in status. It is doubtful if the 
decisions in 16 L. W. 784 and 87 I. C. 285 lay down good law. 46 M. 
349 and 19 L. W. 494 followed. 43 M. 244 P. C. Applied. . 

B. Somayya and E. Krishnamurthi for Appellants. 

A.C. Sampath Iyengar for Respondents. 

N. S. 


Srinivasa Iyengar, J. 





| C. R. P. No. 470 of 1926. 
17th November, 1926. 

Civil Procedure Code, S.118—Order allowing amendment of 
plaint—Interference in revision. 

The propriety of an order allowing amendment of plaint is more 
properly a subject of attack in appeal against the decree that may be 
passed in the suit. The delay worry and expense caused by a trial 
wi'h an amended plaint is not a sufficient cause for interference in 
revision. 

E. Krishnamurthi for Petitioner. 

K. Rajah Iyer for Respondent. 

N.S. 

Waller, J. 





| S. A. No. 348 of 1924. 
17th November, 1926. 

Endowment—Dedtcation to particular castes—Validtty. 

Dedication of a tank or well to the exclusive use of persons belong- 
ing to a particular caste or castes is not unknown to Jaw and is perfectly 
valid. 

In the absence of a written instrument evidencing such a limited 
dedication, it can be inferred from long and exclusive user. 1913 M. 
W. N. 247: 18 I. C. 979 referred to. 

EK. Bhimasankaram for B. Satyanarayana for Appellants. 

V. Govindarajachari for A. Krishnaswami [yer for Respondents. 

N. S. 

Odgers and Jackson, JJ. 





| A. S. No. 197 of 1924. 
17th November, 1926. 


Ciotl Procedure Code, S. 92—~Head of Wutt—Whether a 


trustee. 
NRC 
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The head of a mutt is not a trustee in the strict English sense of 
the term, though he is loosely called a trustee. But he is answerable 
as a trustee in respect of the administration of the mutt and the manage- 
ment of its properties. A suit can be brought under S. 92 for a scheme 
in respect of it. 27 M. 435, 40 M. 709 P. C. and 43 C. 707 considered. 


K. Rajah Iyer and V. Ramasamy Iyer for Appellant. 

T. R. Ramachandra Iyer and N. A. Krishna Iyer for Respon- 
dent. 

N.S. Sa 


Curgenven, J. 
C. R. P. No. 697 of 1926. 
17th November, 1926. i 

Civil Procedure Code, S. 115——Order striking out one of the 
issues— Revision. 

An order striking out an issue is not a “case” within the meaning 
of S. 115, Civil Procedure Code and consequently is not revisable by the 
High Court. 17 M. 410: 43 A. 564, followed. 

T. M. Krishnasamt Atyar and T. S. Anantaraman for Petitioner. 

S. T. Srinivasagopalachart for Respondent. 


N.S. 


Krishnan and 
Odgers, JJ. A. S. No. 352 of 1925. 
18th November, 1926. 


Land Acquisition Act—Landlord and Tenant—Apportion- 
ment—Sale of kudivarant by landlord reserving a smali rent— 
Effect of. 

Where an Inamdar executed a sale-deed of kudivaram right in a 
certain land for Rs. 150 reserving only a right to receive Rs. 4 a year, 
permanently and where without any Act of improvement by either the 
landlord or the tenant, a large amount was received for the land under 
the Land Acquisition Act. 

Held that, in apportioning the amount as between the two persons, 
the document must be treated as a permanent lease and that the land- 
lord is entitled toa share in the increase and that the compensation 
should be divided in the ratio of 80 to 150, taking the landlord’s share 
at Bo (20 years purchase at Rs. 4 a year) 30 Cal 801 dissented from, 
36 Mad. 395 followed. . 


T. V. Muthukrishna Iyer for Appellant. 
K. Aravamuda Aiyengar for Respondent. 
N. S. $ - a S 


Ramesan, J- | 








S A. No. 528 of 1924. 


Pere aa 


23rd November, 1926. 


Contract Aot, S. 253 (10)—Partnership for an adventure— 
Death of partner—Dissolution by—If 6 ffected—Su:t for accounts— 
By-someof the heirs of a Mahomedan pariner—Other heirs not 
parttes—Non-joinder- 4 


= i 
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Though-a partnership may be for a single adventure or undertaking, 
yet it is previously dissolyed by the death of a partner, though the 
venture or undertaking be then incomplete. 

Lindley, p. 153, Ss. 22 (b) and 33, Partnership Act, 1890 and 57 
L. T. N.S. 53, referred to. The cause of action vesting on the death of 
a Mahomedan partner on his heirs (to sue for accounts) is single and 
indivisible, though as between themselves their shares may be several. 
A suit for accounts by some only of the heirs without making the others 
parties is not maintainable. 2s Mad. 26, appld. 36 I. C. 77, followed. 


A. Krishnaswami Aiyar and C. Rama Rao for Appellants. 


K.N Rajagopal Sastri (with S. Varadachariar) for Respon- 
dent. kh | re: Se 
N.S. Ls 


Curgenven, J. ° 


| C. R. P. No. 149 of’1926. 
23rd November, 1926. 


Civil Procedure Code, S. 115 — ‘Jurisdiction’ ’— Meaning of— 
Erroneous decision on point of linittation—Revision. 


Where the lower Court erroneously decided that an eppliggtion to 
set aside an award was out of time and in so deciding failed to” deduct 
the time taken in obtaining a copy of the award as it ought to have 
done under S. 12 (4) of the Limitation Act, held that the order was 
however not revisable by the High Court under S. 115 of the Civil 
Procedure Code.- 11 Cal. 6 P.'C., 29 Cal 473, 4 Pat. 800, 46 L C. 
176, 20 All. 78, 16 M. L. T. 478 and 19 M. L. T. 24, referred to and 
followed. 46 Mad. 938 and 44 Mad. 454, distinguished. 

‘The term “ jurisdiction ” in S. 115 issued in the ordinary sense, 
that is “ a jurisdiction, local pecuniary, personal or with reference to the 
subject-matter of the suit” and does not mean “ the legal authority of 
a Court to do certain things namely to make a particular order in a case 
over which it has jurisdiction.” 41 Cal. 323 referred to. 


P. Somasundaram for the Petitioner. 
V., Govtndarajachart for the Respondent. 
N. S. 


Curgenven, J. f 





| C. R.P, No. 217 of 1926. 
23rd November, 1926. 


Civil Procedure Code, S. 115—Order Gllowing suit to be filed 
in forma pauperis—Revtsfon. 


Where an application for leave to file a suit as forma pauperis 
was opposed by the defendant, but the Government pleader took time 
for counter affidavit and on the adjourned date reported that he did not 
oppose the application, held that there was no rule which would entitle 
the défendant to have a further adjournment of the case to produce ev- 
dence and he ought to haye been ready on that date itself with evidence. 


‘\ a, The order of the lower Court allowing the suitutd- BE filed in 
Jorma pauperis without granting the adjournment is not open to reVi- 
sion under S. 115. is 
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. Thexprinciple laid down in 48 M. 700 under similar circum- 

stances (an appeal from the Original Side) does not apply to revision 
under S. 115. 

S..Ramaswamt Iyer for Petitioner, 

P. S. Narayanaswami Iyer and P. S. Ramachandra Iyer for 
Respondents. 

N.S. _—— 


Kumarasaimi Sastri 
and Reilly, JJ. | A. S. No. ror of 1923. 
23rd November, 1924. 

-Hindu Law—Widow—Superstructure built with her funds on 
her husband's sste—Whether accretions—Debt of widow borrowed. 
for building pur poses—V alidity of. 

Any superstructure newly built by a widow with funds of her own 
on a site belonging to the last male holder goes with the estaie and 
cannot be claimed as her separate property. 31 Mad. 321 and 6 C. L. 
R. 66 followed. A Hindu widow cannot borrow for building Purposes 
so as to bind the Reversioner. 35 Mad. 560, referred to. 


C. V. Ananthakrishna Iyer and S. Nataraja Nadar for Appel- 





lants. . 
B. Sttarama Rao and S. R. Muthusamy [yer for Respondent. 
N.S, 
Kumarasami Sastri 
and Reilly; JJ. S. A. No. 1244 of 1933. 
23rd November, 1926. 


_ Civ] Procedure Code, S. 92—Religsous Endowment Act, S.14 
—Suit by 2 worshippers for mandatory injunction to compel the 
trustees to receive a certain sum for putting ub a pandal tn a 
shrine and 10 put up the pandal—Necesstty for sanction. 


Two worshippers of a temple instituted a suit against the trustees 
of a temple for a mandatory injunction to compel the trustees to receive 
from them a certain sum for the cost of putting up a pandal in the 
temple and to put up the pandal. 

Held, that the suit as framed was not maintainable without the 
sanction of the “Advocate-General under S. 92, Cw Procedure Code, or 
of the Court under the Religious Endowment Act, as the plaintiffs 
did not allege any special and personal right of their own over and 
above the right they enjoyed as members of the worshipping public 
such as a hereditary right’ 6 M. 151: 23 M.28: 15 M. L.J. 458: 
4 L. W. 562: 45 M. 113 Q. B. referred to. 

C. Narasimhachari for Appellant. 


T. R. Ramachandra Aida ahd N: Chandrasekhara mizar for 
Respondent. % 

TENG. a meh ae iu rt 

+ Ramesamand ni sxo ol: - : 

Wallace, Jd. | S. A. No. 1886 of 1933. 0 >, 

24th Noventher, 1926. “ted 

Civil Procedure Code, S.73-—-Where assets become realised in 

execution—Pertshable property attached before judgment and 
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sold+-Subsequent decres and axecution—Order onithd! pétition, 
necessity of. 


Xand Y two creditors obtained attachment before judgment of 
certain movable property which was sold as it was perishable and the 
sale proceeds were deposited to the credit of X’s suit. X obtained decree 
afterwards and putin an execution petition. But after X’s decree but 
prior to the order on execution petition Y also obtained decree and put 
in an execution petition in his own suit. The Lower Courts allowed 
X to draw tke whole amount as X was the first to obtain the decree and 
put in his execution application. 


Held, in second appeal that the putting in of an execution petition 
by itself will not make the assets as realised in amecutiopn of Ks decree 
and that till an order was made on that it cannot be deemed tobe so. 
The test laid down by Wallace, J. in 46 Mad. 506 L. P. A. applied. 


S. Rangaswaint Aiyengar for Appellant wy 
R. Visvanathan and A. Sri. ivasan for Respondent. 
N. S. rest 





Ramesam aitd 
Wallace, JJ. | S. A. No. 1118 of 1923. 
24th November, 1926. +2, 

Contract Act, S. 74——Penaltg—Compound interest al a higher 
rate—Coi pensation. 

Where a mortgage bond stipulated for a higher rate of compound 
interest in case of default in payment of principal and interest on the 
due date, the stipulation is by way of penalty and can .be relieved 
against. But the Court must award some compensation over and above 
the original rate. — i 


A. N. Krishna Aiyengar for Appellant. 

V. Ramaswami Aiyar for Respondent. 

N. S. 
Kumaraswami Sastri 


and Reilly, JJ. | A. S. No, 1 of 1926. 
25th November, 1946. 





Civil Procedure Code, O. 1, R. 10 (s)—Limitation Act, S. 22—~ 
Petition to implead a party as defendant—Order impleading 
him as baris—Whether relates back to thadate of the application. 


A petition was put in to implead a person as a party to a suit and 
it was ordered. But on review this order was cancelled and the petition 
was dismissed. Against the order granting the review a Civil Revision 
Petition was filed in the High Court and it was allowed with the result 
that the lower Court was directed to add him as a party and proceed 
with the suit. ‘Ihe lower Court held that the suit as against this added 
defendant must be taken to have been instituted only on the date when 
the summons was: served tipon him and so dismissed the suit as it was 
barred by imitation on that date. The plaintiff preferretiwr appeal. 


Held, that the order passed by the High Court on the C. R. 
P. must be taken to have been the order passed by the Lower Court 
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on the petjtion and that it would relaté back to the date of 
presentation of the petition and that as the claim was not barred on 
that date the suit was not barred as against him. 17 B. 29 followed. 
33 M. 115 referred. a1 L. W. 125 and 1926 M. W. N. 592 P. C. 
distinguished. 
K. P, Raman Menon for Appellant. 


T. R. Ramachandra Aiyar and T. Ramachandra Rao for Res- 
pondent. 


N. S. ——— 
Krishnan, J. | C. M. S.A. No. 70 of r925 and 
BA 
26th Noveinber, 1926. C. R. P. No. 85x of 1925. 


Civil (arie Code, S. 104 and O. 43, R. (1) G)—Order under 
O. 21, R. 89—Apheal—Second appeal or Revision to the High Court 
—Decres- holder Private Purchasing properties of the judgineni- 
debtor but not entering up satisfaction—Court sale—Purchase by 
stranger at the ayction—Appitcation by decree-holder under O. 21, 
R. 89 to set aside the Court sale—Estoppel. 


The decree-holder in a mortgage suit applied for execution. Before 
the sale in execution, the decree-holder purchased the properties pri- 
vately but did not bring it to the notice of the Court. The execution 
proceedings were not stopped and the properties were sold in Court 
auction and purchased by a stranger. The decree-holder subsequently 
put in a petition under O. 21, R. 89 to set aside the -Court sale. The 
District Munsif set it aside but on appeal the District Judge reversed it 
and dismissed the petition. Against this a second appeal and a revision 
petition were ‘filed. 

Held, (1) that second appeal did not lie, as S. ro4 (2) read’ with 
O. 43, R. 1, Cl. Gj) showed that the.order om the appeal. was final. 


(a) That a revision would lie 44 M. 554 Q. B.- followed: - 


(3) The decree-holder was not estopped from applying under O. 21, 
R- 89 simply because he was careless in not bringing the fact of the 
satisfaction of his decree to the notice of the Court. 2 P. 720 followed, 
15 L. W. 272 distinguished. 

W. Kothandaramiah for Appellant. 


V. S. Narasimhachari for Respondent. 
N.S. 


ca 


wt 
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(J 
Waller and Madhavan l 
Nair, JJ. L. P. A. No. 210 of 1925. 
26th November, 1926. 


Limitation Act, Art. 144-——Adverse possassion—Ustufructuary 
mortgage of service inam lands—Subsequent sale of the same lands 
—Subsequent enfranchisement in favour of the office-holder— 
Suit by office-holder for recovery of the lands—L1imstation—Plain- 
tiff whether bound consideration of the sale amount tothe defen- 
dant. 


The holder of the office of Karnam gave a usufructuary mortgage 
of the service Inam lands in 1907 for Rs. 700 to the father of defen- 
dants and put the defendants in possession. In 1910 a sale-deed was 
executed for the same lands in favour of defendant’s father for Rs. 1,500 
comprising of Rs. 7oo the mortgage amount and Rs. 800 h. The 
lands were enfranchised in r91z in favour of the office-holder. The 
office-holder filed a suit in 1920 for recovering the lands from the 
defendants. 

Held :—As the mortgage of 1907 was discharged by the sale of 
1910 adverse possession cannot be counted from 1907 and the adverse 
possession of defendants was not perfected within 12 years from the 
date of sale. 


(2) As the transaction was void in law plaintiff is bound to refund 
to the defendants Rs. 1,500. 50 L A. 69 followed. 

K. Bhimasankaram for Petitioner. 

B. Satyanarayana for Appellant. 

Y. Suryanarayana for Respondents. 

N.S. 


Odgers; J. 


26th November, 1926. 


Madras Estates Land Act, S.3 (4), Rent Sale of Enfranchised 
Reddi Inam for arrears of Jodi payable to Zemindar—Whether 
passes title to purchaser. 

A Reddi inam was enfranchised by Government and ayan patta 
issued to the inamdar. The inam had been excluded from the assets 
of the Zemindari at the time of settling the peishcust. The inam was 
sold for arrears of Jodi due to the Zemindar whder the provisions of the 
Estates Land Act. 

Held, that Jodi was not “rent” within the meaning of the 
Estates Land Act, that the mere payment of Jodi to the Zemindar did 
not establish the relation of land-holder and ryot between the Zemindar 
and inamdar and that the rent sale was therefore invalid and passed no 
title to the purchaser. 


E. Krishnamurthi for Appellant, 
N. Chandrasekhara Atyar for Respondent. 


N. S. 
NRC 





| S. A. No. 1043 of ioaz: 
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s 
Ramesam and 
Wallace, JJ. S. A. No. 243 of 1924. 
29th November, 1926. 


Limitation Act, Ss. 9 and 14-——Suit on promissory note— 
Previous suit for declaration that pronote was unenforceable and 
for tts cancellatton—Cause of action whether suspended. 

The maker of a promissory note instituted a suit against the payee 
for a declaration that the promissory was unenforceable as it was 
brought about by fraud undue influence and for its cancellation. The 
suit was dismissed finally by the appellate court. Subsequently the 
payee of the note instituted a suit to recover the amount due on the 
note. He wanted to deduct the time taken during the pendency of 
the proceedings in the prior suit. Held that the time cannot be sus- 
pended and that apart from specific Sections of the Limitation Act 
allowing exemptions no other exemption could be claimed. 43 C. 660 
P. C. followed. | 

V. Suryanarayana for Appellant. 

EK. Venkatrama Raju for Respondent. 

N. S, 


Chief Justice and 
Srinivasa Iyer, JJ. CrL Rev. Case. No. 556 of 1996. - 
29th November, 1926. . 


Madras Local Boards Act (XIV of 1920)—Sch. VII (K) 
and Ss. 193 and 207—Stall where coffee and sweets are sold 
whsther a coffes-house or a restaurani—Necessity for license. 

A stall where coffee is prepared and sold together with sweets, is 
not a coffee-house or a restaurant within the meaning of Sch. VII, 
Cl. (K) of the Madras Local Boards Act and it is unnecessary to obtain 
a license for the same under S. 193 of the Local Boards Act and 
the conviction of the accused for keeping such a stall without a license, 
under S. 207 of the Local Boards Act is illegal and ought to be set 
aside. be a 
P. S. Narayanaswami Iyer for Petitioner. 

The Acting Public Prosecutor R. N. Atyengar for Crown, 
N. S. 


Curgenven, J. 








| S. A. No. 722 of 1924. 
30th November, 1926. 


Transfer of Propeaty Act, S. 53—-Sutt under—Whaether should 
be a representative suit—Point not raised in the lower courts— 
Whether can be ratsed in second appeal. 

The plaintiffs mortgagees from the first defendant instituted a suit: 
for setting aside a sale-deed executed by him to the second defendant a 
few days prior to his mortgage on the ground that the sale was not sup- 
ported by consideration and was in fraud of creditors. The second de- 
fendant, inter alia, pleaded that the suit brought individually in the 
plaintiff’s name was not maintainable, and that the suit must be framed 
as one ina representative capacity on behalf of all the creditors. The 
trial Court over-ruled this plea and on the merits decreed the suit. 
Qn an appeal by the second defendant, the plea of maintainability of 


97. 


the suit was not taken and the Appellate Court also dismissed the 
appeal. Held that the point as regards the maintainability of the suit 
ought not to be allowed to be raised in second appeal, the same having 
been waived before the lower appellate Court; though questions of 
law or of Jurisdiction might be taken for the first time in second appeal, 
the present case would not come within that rule, as the rule requiring 
the suit to be brought in a‘representative capacity is one for the protec- 
tion of the interest of the alienee who ought not to be harassed by a 
number of suits instituted by individual creditors. 

A representative suit should conform to the provisions of Order r, 
Rule 8, Civil Procedure Code. A mere averment in the plaint by the 
plaintiff that he and other creditors are sought to be defrauded will 
not do. 





E. Kameswara Rao for Appellant. 
The Hon'ble Mr. V. Ramadas for Respondent. 
N.S. 
Waller and 
: C. N. A. No. 419 of 1924 and 
Madhavan Nair, JJ. | S. A. No. 742 of 1925. 
1st December, 1926. 


Civil Procedure Code {Act V of 1908)—O. 22, Rr. 9 and 11— 
Abatement—One of several joint decree-holders not brought on 
recor d—W hole appeal abates. 

Where after the appeal was preferred one of the respondents- 
decree-holders died and his legal representative was not brought on 
record and a decree was passed by the appellate court. Held that as 
the appeal had abated as against one of the joint-decree-holders, the 
whole appeal would abate. 

G. Ramakrishna Atyar, Vakil for Appellant. 

B. Somayya, V akil for Respondent. 

N.S. 5 


Waller and 
Madhavan Nar, JJ. L. P. A. No. 140 of 1925. 
1st December, 1926. 


‘Inam—Grant of, in favour of the grante, his assigns and 
representatives—Grantee dead before the inam deed drawn up— 
Right of legal representative. 

One Venkataraju, the Karnam of a village wgs enjoying a portion of 
service Inam lands and died,in February 1906. Three Inam title-deeds 
for the service lands were kigned by the Inam Commissioner in June 
1906 and 1907, in favour of Venkataraju and 6 others. The enfran- 
chisement took effect from 1911. The title-deeds conferred title to “you 
your representatives and assigns.” A suit was filed by Venkataraju’s 
heirs to recover the service Inam lands enjoyed by him in his life time. 

Held :—The title-deeds do not confer any right on Venkataraju as 
he died long before they were signed by the Inam Commissioner. 

(2) A grant to “ you your representatives and assigns” means.an 
absolute estate to you but does not confer a right on the representa- 
tives and assigns as they are words of limjtation and not of purchase, 
45 All. 595 P.C, 
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(3) Board Standing Order 52, CL (2) applies to cases where the 
grantee was alive at the date of signing of the title-deed by the Inam 
Commissioner but died before the date of delivery of title deed to him 
and has no application to the facts of the present case. 

The decision of Phillips, J. in section 1574/22, reported at 49 
M. L. J. 547, reversed. 

Y. Suryanarayana for Appellant. 

C. Rama Rao for Respondent. 

N.S. 

Devadoss, J. 





| S. A. No, 295 of 1924. 
1st December, 1926. 

Evidence Act (I of 1872)—S. 92—Property purohased by 
Sather in the joint names of two sons—Document silent as to how 
the property is to be taken by the vendess—Evidence as to father’s 
intention— Admissibility as between the co-vendees. 

Where a father purchased properties in the joint names of his two 
minor children and for their benefit with the intention that they should 
separately take specific properties and where the sale-deed was silent 
as to how the property should be taken, evidence is admissible to show, 
in a dispute between the vendees, the father’s intention by proof of his 
acts and conduct both prior and subsequent to the registration of the 
deed. Sec. 92 of the Evidence Act is no bar to the reception of such 
evidence as between the co-vendees, since it applies only between the 
parties who, on one side and on the other, come together to make the 
contract. I. L. R. ro All. 421 followed. x 

G. Lakshmanna and K. Kameswara Rao for Appellant. 

S. Varadachariar for Respondent. 

N. S. 

Wallace, J. 





. | C. R. P. No. 236 of 1926. 
and December, 1926. 

Civil Procedure Code, O. 5, R. 20 and O.9, R. 13 and S. 115— 
Defendant served by subsitiuted service—Apblication to set aside 
the ex parte decree—Court whether can go into the sufficiency or 
validity of substituted service—Limitation—Limitation Act, Art. 
164—Revision. 

In an application to set aside the sx parte decree passed against a 
defendant who was served by substituted service and was ex parte at 
the time of hearing, the court cannot go into the validity or sufficiency of 
the substituted service. Substituted service is due service for the 
purpose of Article 164 of the Limitation Act. 

N. Stvaramakrishna Atyar for Petitioner. 

A. Krishnasamt Atyar for Respondent. 

N. S. : 

Kumarasami Sastri i 
and Reilly, JJ. A. S. Nos. 155 and 208 of 1923. 
3rd December, 1926. 
Hindu Law—Adoption by widow—Consent by son—Sust by rever- 
sioner to set aside adoption—Limitation—Limitation Act, Art, 118, 
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The following guestions were referred to a Full Bench :— 

(1) Whether an adoption made by a Hindu widow with the autho- 
rity of her son given under his will is valid if it was not objected to by 
the then nearest reversioner. 

(2) Where the immediate reversioner at the time of the adoption 
was a major and died before a suit for a declaration that the adoption 
was not valid was barred, what is the period of limitation for a suit by 
the next reversioner who was a minor on the date of the adoption for 
the same relief. 

S. Varadachariar for Appellant. 

A. Krishnasami Atyar for Respondent. 

N.S. 





Ramesam and 
Madhavan Nair, JJ. | C. M. A. No. 375 of 1925. » 
3rd December, 1926. 

Provincial Insolvency Act (1920), S. 1o—Dismissal of prior 
application for insolvency by debtor for defauli—Whether bars 
subsequent application—Ctvil Procedure Code, O. 9, R. 9 —Whether 
applicable. 

A dismissal of a prior insolvency application by a debtor for default 
does not bar a subsequent application by him for adjudication as an 
insolvent. Followed. 

E. Krishnamurthi for B. Somayya for Appellant. 

R. Srinivasa Aiyangar for Respondent. 

N.S. 


Krishnan and 
Odgers, JJ. | A. S. No. 42 of 1925. 
6th December, 1926. 

Hindu Law—Joint family—tlllegitimate daughter of a deceas- 
ed member of the family—Right to claim maintenance from the 
joint family. 

Though illegitimate sons are entitled under Hindu law to claim 
maintenance from the surviving co-parceners out of the joint family pro- 
perties, illegitimate daughters are not so entitled, as they cannot be 
regarded as members of their father’s family. Case law on the subject 
reviewed. 

A. Krishnasams Aityar for Appellant. 

K.S. Krishnasami Aiyangar for Resp8ndent. 

N.S. 


Devadoss, J. 





p 





| S. A. No. 449 of 1924. 
ath December, 1926. 

Limitation Act, Art. 61—Agreement by lessee to assign leass— 
Failure to execute deed—Sutt for specific per formance—Deocrese— 
Execution of assignment deed—Sust by for recovery of amounts 
paid to lessor—Limitation. 

A lessee entered into an agreement to transfer the lease obtained 
by him in favour of another person and placed him in possession. But 
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he failed to execute a duly registered deed of assignment and a suit for 
specific performance was brought and decreed in the first court and 
confirmed by the High Court in second appeal: The lessee executed 
the assignment deed pursuant to the decree and instituted the present 
suit for recovery of the amounts paid by him to his original lessors by 
way of Poruppu and other dues, during the period of the htigation, 


Held, (1) the suit was barred so far as the recover of amounts paid 
more than 3 years prior to the suit was concerned, 


(2) that the cause of action cannot be said to arise from the exe- 
cution of the deed of assignment, 


(3) that the proper article applicable was article 61 and the cause 
of action accrued on the date of the decree of the first court directing 
specific performance. ee 

S. Varadachariar and G. Rajagopalan for Appellants. 

E. Rajah Iyer and V. Ramaswami Iyer for Respondents. 


N.S. 
Waller, J. 





| C. C. A. No. 65 of 1925. 
yth December, 1926. 


Master and servani—Government servant on leave under the 
Rules—Accepiance of private service contrary to the Rules in 
anticipation of getting permisston—Subsequent application for 
fermission—Refusal of permtsston—Continuance in private ser- 
vice for one year afierwards—Subsequent dismissal from service 
—Right of Government to recover.the leave allowance drawn by 
the servant. 


On 3rd January 1921 a Government servant who was on leave took 
up private service without getting the permission of the Government as 
per the Government Rules but in anticipation of getting permission. 
He sent his application for permission on 16th January 1921 but the 
same was refused on roth March 1921. But he continued in private 
service even after that and while so continuing drew his leave allowance 
till 3xst July 1922. The Government called for an explanation in 
August 1922 and dismissed him from service on 26th October 1922. 
The Government brought a suit to recover from him the leave allowance 
drawn by him from 3rd January 1921 to 318t July 1922 on the ground 
that it was paid to him under a mistake of fact. 

Held, (1) as Rule 52 ef the Government Rules said that the “pay 
and allowances of an officer dismissed from service cease from the date 
of dismissal,” the allowances drawn by the officer before the date of 
dismissal could not be recovered, ~ 


(2) the amount could not be recovered under the general law of 
master and servant as it was not paid under any mistake of fact. ki 
(1) Ch. 276 distinguished. 


K. V. Krishnasami Atyar and T. K. Rangasami us for 
Appellant. 
The Government Pleader for Respondent, 


N.S, 
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Madhavan Nair, J. 
C. R. P. No. 753 of 1926. 

th December, 1926. 


Civil Procedure Code, O. 9, R. 13—Defendant served by 
substituted service under O.5, R. 20—kx parte decree—ApPlica- 
tron to set aside ex parte decres—Limitation Act, Art. 164— Sum- 
mons duly served "—Meaning of. 

Where a defendant is served by substituted service, it cannot be 
said that the summons is not duly served within the meaning of Article 
164 of the Limitation Act. Consequently the period of limitation for 
setting aside the ex parte decree in such a case is 30 days from the date 
of the decree and not from the date when the defendant had knowledge 
of the decree. 7 L. L. J. 448 followed. 

In an application to set aside an ex parte decree, the onus of prov- 
ing that the summons was not duly served is upon the defendant and 
if he does not adduce any evidence the application must be dismissed. 

N. Swaminathan for Petitioner. 

K. G. Srinivasan for Respondent. 

N. S. s 


The Chief Justice and 
Srinivasa Atyangar, J. O. S. A. No. 24 of 1926. 
8th December, 1926. 


Presidency Towns Insolvency Act, S. 116 (2)— Order having 
basn duly made" — Meaning of-—Order of adjudication based on 
decision with regard to a particular act of insolvency-~Whether a 
judgment in rem so as to bind persons who were not barttes to the 
order. 
> Though an order of adjudication is based on a decision with regard 
to a particular act of insolvency, the adjudication is not a judgment 
in rem: as regards the commission of the particular act of insolvency 
and does not bind persons who were not parties to that order. 
37 Times Law Reports 748, ro Ch. D. 3, 12 Ch. D. 30 distinguished. 

Under S. 118'"(3) the order of adjudication is conclusive 
evidence only of the order having been duly made and not of the ground 
of the decision. 

S. Duratsamt Atyar for Appellant. 

N.S. 


Beasley, J. 








| O. P. No. 188 of 1926. 
gih December, 1926. 

Companias Act, S. 383—“ Omitted” —Meaning of —Share-holder 
removed by the resolution of directions—Remedy. 

The word “omitted” in S. 38 of the Companies Act does 
not include “removed”. Consequently the remedy of a Share-holder 
removed by resolution of directors is not an application under S. 38 


but a regular suit. 
D. Ramaswami Atyangar for Petitioner. 
K. Aravamadu Aiyangar for Counter-Petitioner. 
N.S. 
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Madhavan Nair, J. 
| C. R. P. No. 1063 of 1928. 
oth December, 1926. . 


Civil Procedure Code, Sch. I], R. 1—Sutt for dissolution of 
barinershipb—One of the defendants given ub— Award passed 
without his concurrence in the reference to arbitration—Vahadity. 


In a suit for dissolution of partnership between plaintiff and defen- 
dants 1—4 in the course of tnal the 4th defendant was given up by the 
plaintiff. Later there was a reference to arbitration to three arbitrators 
without the 4th defendant being a party to the reference. The 4th 
defendant later appeared as a witness on one occasion before the arbi- 
trators on behalf of one of the defendants. The arbitrators made an 
award defining the rights of the 4th defendant also. Objection was 
taken to the validity of the award, - 

Held, that Schedule I, Rule r, Civil Procedure Code requires the 
concurrence of all the parties interested in a reference to arbitration and 
that the award passed in the absence of the 4th defendant was invalid 
as one made without jurisdiction. 48 M. L. J. 142, followed. . 


B. Somayya for Petitioner. 
B. C. Sankar anarayana and E. K NA for Respondents. 
N. S. - 

Waller, J. 





, : | C. C. C. A. Nos. 8 and 9 of 1925. 
roth December, 1926. 

Madras City Municipal Act (1919), Ss. 287, 288 and 365 (a)— 
Electricity Act and Tramways Act—Con flict between—Which pre- 
vails—Liabtlity of Electric Supply Corporation and Electric 
Tramway Company to pay license fees. 

The Madras Electric Supply Corporation and Madras Electric 
Tramway Company who have got permission to carry on the works that 
may fall under Ss. 287 and 288 of the Madras City Municipal Act, 
under the Electricity Act and Tramways Act which are Imperial Acts 
are not bound to obtain licenses underSs. 287 and 288 by paying 
license fees under S. 365 (2) of the Madras City Municipal Act, as the 
provisions of the latter Act being inconsistent with the provisions of the 
Imperial Acts referred to above cannot over-ride them. 34 B. 252 followed. 


S. Rangasami Atyangar for Appellant. 
Nugent Grant for TEER 
N. S. 
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PRIVY COUNCIL, 
[On Appeal from the High Court of Judicature at Bombay.] 


PRESENT:_VISCOUNT DUNEDIN, Lord: SHAW, LORD 
SUMNER, SIR JOHN EDGE AND LORD SALVESEN. 


Maneckji Pestonji Bharucha and another: ... <Appellants* 
v. 
Wadilal Sarabhai and Company and 
Maganlal Chunilal Ghia... Respondents. 


_ Indian Contract Act (IX ef 1872), Ss. 76. 78, 83, 95 and 121—Centract for 
sale of shares—Delivery of share-certificates and sigued transfer to purchaser— 
Purchaser's cheque in payment thereof distenoured—Vender's claim te lien— 
Rules of Bombay Stock Exchange. 


Notwithstanding that a company, by its Articles of Association, may pro- 


vide that only a shareholder registered as such in its books will be considered by 
it as the owner of the shares, possession of the share-certificate, together with a 
transfer duly signed by the registered -holder, constitutes a good title to the 
shares inclusive of the title to be registered as owner in the books of the 
company. 

Shares In a company are “ goods” within the meaning of 8. 76 of the Indian 
Contract Act (IK of 1872), and accordingly a contract for the sale of shares 
generally in any particular company or undertaking, without specification of 
thelr serial numbers, become complete, under S. 78, upon delivery to the pur- 
chaser of the share-certificate and the relative transfer duly signed by the regis 
tered holder, and the purchaser on his part accepting the shares thus ascertained 
and paying for them (8. 83.) 

If such payment be by cheque, which, on presentation, is disbonoured, the 
vendor’s only remedy is in respect of the amount of the cheque, or the unpaid 
price of the shares. He has no jus im re in respect of the share-certificates or 
the signed transfers, nor any lien upon them, for his lien ceased when he parted 
with the possesion (8. 95). i i 

Rule C of the Bombay Stock Exchenge whereby, if the chegue in payment 
of shares sold be dishonoured, the shares are to be returned to the vendor for 
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re-sale the following day, is not intended to make delivery of the share-certificates 
or transfers conditional upon payment; for delivery being a fact, an effectual sale 
takes place under $. 78, in virtue of it, and the aforesaid rule does not over-rule 
the statutory revision of S. 78, nor amount to an express stipulation of the 
nature referred to in 8. 121. The real purpose of the rule is not with a view 
to the perfection of contracts or the passing of property, but for estimating 
promptly the damages resulting from the purchaser’s failare to pay for the shares 
bought and accepted. 


Appeal from a decree (15th March, 1923) of the High 
Court, Appellate Jurisdiction (Macleod, C. J. and Crump, J.), 
reversing a decree (17th August, 1922) of the same Court in 
its Original Jurisdiction (Kajiji, J.). 

Lhe facts and arguments appear from the judgment of 
their Lordships. 


Clauson, K. C., E. B. Raikes and Johnson for appellants. 


Sir John Simon, K. C., Sir George Lowndes, K. C. and 
B. Dube for respondents. 


1st March, 1926. The Judgment of the Board was 
delivered by 


Viscount DUNEDIN : In March, 1920, the second 
plaintiff in this case, Arajania, who is not a certified share- 
broker, and who describes himself as the sub-broker of the 
first plaintiff Bharucha, who is a certified share-broker, sold 
on the Bombay Stock Exchange to first defendant, Gora, 


` 129 shares of a Company called Alcock, Ashdown & Co., Ltd.. 


for delivery on the 14th April, 1920. Neither of the two 
plaintiffs was the registered holder of any such shares. In 
order to make good the delivery the first plaintiff acquired the 
requisite number of shares in the market from various brokers, 
and took from these brokers blank transfers signed by thc 
registered holders along with the corresponding certificates. 
These certificates and blank transfers were handed by the 
second plaintiff to the first defendant at 6 P. M. on the 14th 
April. At 8 P.M. a cheque for the sum due under the con- 
tract in favour al the first plaintiff was handed to the second 
plaintiff. This cheque was dishonoured on the next day. 


The first defendant, having had the blank transfers and 
certificates thus delivered to him, made certain propositions as 
to the raising of money to Manilal, a partner in the firm of 
Wadilal & Co., the second defendants, and handed the certifi- 
cates and transfers to him. The second defendant in turn 
handed them to the third defendant, Ghia, again on certain 
propositions as to raising money. 
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The cheque was never honoured, and the first defendant 
absconded. The present action is brought by the first and 
second plaintiffs against all the three defendants, asking for 
return of the certificates and blank transfers or otherwise for 
damages. 


Proof was led before the Trial Judge who held in fact 
(1) that plaintiff No. 2 acted as sub-broker to plaintiff No. 1, 
and that, accordingly, plaintiff No. 1 had a direct title to sue 
the other defendants; (2) that Manilal, the defendant 
No. 2, knew when he took the certificates and shares that the 
cheque of Gora, defendant No. 1, was not likely to be honour- 
ed. He gave a decree in favour of plaintiff No. 1 against 
all defendants. The ratio of his judgment is to be found in 
the following passage — 


“Gora was only an ostensible owner and the plaintiff, who were the 
unpaid vendors, had equity in them, and they could have stopped Gora from 
getting these shares transferred in his name in the books of the company, but if 
Gora had paseed on these shares either by way of sale or by way of pledge to 
any “third person who acted bena fde and without notice. then I certainly think 
that such a person would have a better title to these shares than the plaintiffs 
But in this case it is abundantly clear that Gora himself felt that he was not 
the owner. . . . . Manilal had notice that these shares were not paid for, 
and Ghia, being a mere nominee of Manilal, Ghia was in no better position 
than Manilal himself. They took these shares with the infirmity from Gora, 
and therefore they cannot claim these shares in priority to the plaintiffs.” 


He had previously pointed out that in a question with the 
Company the owners of the shares were the old owners who 
had signed the blank transfers. 


On appeal by the second and third defendants the learned 
Judges of the Appellate Division of the High Court reversed 
the judgment of the Trial Judge and dismissed the action as 
against them. They held on the facts that plaintiff No. 2 
had acted as agent for plaintiff No. 1, and that consequently, 
as plaintiff No. 2 was not a certified broker,,the buyer was not 
affected by the rules of the Stock Exchange. This is only of 
importance as regards a certain Rule C, with which their Lord- 
ships will afterwards deal. On the merits of the case they 
held that, under the Indian Contract Act, the property of the 
shares as sold passed on the delivery of the certificates and 
blank transfers to Gora ; that, after that, plaintiff No. 1 had 
no claim against Gora except upon the cheque ; that conse- 
quently he had no claim against defendants Nos. 2 and 3, and 
could not have a judgment against defendant No. 3 for delivery 


P. C. 
Maneckji 
Pestonfi 
Bharucha 


Company. 
Viscount 
Dunedin. 
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e 
of the certificates and transfers. They held further that 
S. 121 of the Contract Act, which is in these terms__ 
“tar. When goods sold have been delivered to the buyer, the seller is 
not entitled to rescind the contract on the buyer’s failing to pay the price at the 
time fixed unless it was stipulated by the contract that he should be so entitled,” 


prevented the plaintiff from rescinding the sale, there having 
been no stipulation provided in the contract for sale that he 
should be so entitled. Appeal was then taken by the plaintiffs 
to the King in Council. 

Their Lordships agree that the stipulation referred to in 
the section must be an express stipulation and that, as nothing 
was proved to the contrary, it must be presumed that the con- 
tract here was an ordinary contract for the sale of shares 
effected by bought and sold notes. Í 

On the hearing of the appeal to their Lordships, the view 
expressed by the Trial Judge that Gora was only an ostensible 
owner of the shares and the plaintif, who was the unpaid 
vendor, had the equity in them, was elaborated into an argu- 
ment that, according to the law of England, there would be 
an equitable lien in favour of the unpaid purchaser and that 
that law applied. Such a view would be so far-reaching in 
ordinary Stock Exchange transactions that their Lordships 
think it necessary to emphasise their view of its unsoundness. 
In the first place, so far as lien is concerned, the law as to lien 
is statutory and is contained in the 95th and following sections 
of the Indian Contract Act. Section 95 applies to this case; 
unless there is possession there is no lien. But, further, there 
seems to their Lordships a good deal of confusion arising 
from the prominence given to the fact that the full property 
in shares in a Company is only in the registered holder. That 
is quite true. It is true that what Bharucha had was not the 
perfected right of property, which he, would have had if he 
had been the registered holder of the shares which he was 
selling. The Company is entitled to deal with the share- 
holder who is on the register, and only a person who is on the 
register is in the full sense of the word owner of the share. 
But the title to get on the register consists in the possession of 
a certificate, together with a transfer signed by the registered 
holder. This is what Bharucha had. He had the certifi- 
cates and blank transfers, signed by the registered holders. 
It would be an upset of all Stock Exchange transactions if it 
were suggested that a broker who sold shares by general des- 
cription did not implement his bargain by supplying the buyer 
with certificates and blank transfers, signed by the registered 
holders of the shares described. Bharucha sold what he had 
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got. He could sell no more. He sold what in England 
would have been choses in action, and he delivered choses in 
action. But in India, by the terms of the Contract Act, these 
choses in action are goods. By the definition of goods as 
every kind of moveable property it is clear that, not only regis- 
tered shares, but also this class of choses in action are goods. 
Hence equitable considerations not applicable to goods do not 
apply to shares in India. 
Now S. 78 is as follows :— 


“78. Sale is effected by offer and acceptance of ascertained goods for a 
price," * t 


or of a price for ascertained goods, 7 * * 
together with payment of the price or delivery of the goods.” . 


Here the goods were not ascertained goods at the time of the 


contract, for the contract was only for so many shares of 


Alcocks’, not of any particular shares, but then S. 83 pro- 
vides :— 

“83. Where the goods are not ascertained at the time of making the 

agreement for sale, but goods answering the description in the agreement are 
subsequently appropriated by one party for the purpose of the agreement, and 
that appropriation is assented to by the other, the goods have been ascertained, 
and the sale is complete.” 
So soon, therefore, as Arajania, acting for Bharucha, handed 
Gora the certificates and transfers and Gora accepted them 
and gave the cheque, the goods became ascertained goods, the 
sale was complete and the property passed. From that time 
onward Bharucha and Arajania could only sue Gora on the 
cheque, or for the price of the shares unpaid in respect that 
the cheque had not been honoured. They had no longer any 
jus in re of the certificates and transfers. They had no 
statutory lien, for they had parted with possession, and, con- 
sequently, as they had no contract with defendants Nos. 2 
and 3, they could not sue them for delivery of the shares, 
whether the defendants had got good title as against Gora or 
had not. 

Their Lordships have already mentioned that the Trial 
Judge held that the sale was between brokers, and was, there- 
fore, under the rules of the Stock Exchange, from which finding 
the Court of Appeal dissented. In their Lordships’ view it 
is not necessary to decide this question of fact. They will as- 
sume, for the purpose of the argument, that the sale was as 
between brokers. That brings in Rule C of the Bombay Stock 
Exchange, which is as follows -_ 


“C, If the cheque given for the monies of the shares will not be honour- 
ed at the bank on the day following the day when the cheque is given, the shares 
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shall have to be returned immediately to the person selling (them), and the 
person purchasing (them) shall have to take away those shares having paid 
the rupees in cash before two o'clock on that very day. And if the person pur- 
chasing shall fail to do so, those shares will be sold off by auctlon before 
three o’clock. 


t x + wk 2 2 


It was argued that the effect of this rule was to make the deli- 
very not actual but conditional, with the result that the property 
did not really pass till the cheque was honoured. Their Lord- 
ships consider this argument quite unsound. The Contract 
Act settles that property is to pass on delivery. Delivery is. a 
fact, and the statutory result must follow. Further, the rule can- 
not be read as an express stipulation in the sense of S. 121 
because it does not say what S. 121 provides must be said. 
But in truth, in their Lordships’ view, the rule in question had 
nothing to do with the perfection of contracts or the passing 
of property. It is for quite another purpose. The buyer 
may be unable, from temporary embarrassment, to meet his 
cheque on an exact day. Time is of the essence of this ordi- 
nary contract of sale of shares, therefore he is enjoined by the 
rule to hand back the shares; he is given the latitude of paying 
up till 2 o'clock, but if he does not do so then they are sold by 
the authorities, so as to fix, without further ado, the damages 
which are become due for breach of contract. 


Their Lordships will accordingly humbly advise His 
Majesty to dismiss the appeal with costs. 
Solicitors for appellants : T. L. Wilson and Co. 


Solicitors for respondent No. 1 : Hore, Pattisson and 
Bathurst. if 


A. de M. Appeal dismissed. 





PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Fort 
e William, Bengal.] 
PRESENT :— THE Lorp CHANCELLOR, LORD PARMOOR, LORD 
BLANESBURGH, SIR JOHN EpGE AND Mr. AMEER ALI. 


Pursuttamdas Agarwalla dara Appellani* 
v. 
Gobind P. Agarwalla and others ... Respondents. 


Hinds Will—Gift of income—Failure of poriion of such gifi—Residue for 
charitable purpeses. 





*P C Appeel No. 135 of 1924. rath March, 1926. 
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A testator by his will directed his trustees inter alia (clause 17) to pay out 
of the income of his estate the sum of Ru 650 to the managers of a mundir, 
of which Rs. 100 were to be given as a gift to certain persons in succession, 
and the rest applied for the performance of puja and the feeding of the poor; 
and the (clause 23) “after paying the monthly sums and the monthly expenses 
hereinbefore directed to be paid or incurred, and alo after providing for the 
payment of taxes, Government revenue and assessments and repairs of 
his immoveable property, the surplus of the rents, income and profits of his 
property and estate shall be monthly and every month remitted to the managers 
of the srid muadir and applied in manner respecting the said monthly sum of 
Re 650, or so much thereof a» is not required for the suppcrt of his family there, 
towards the performance of pujas and other religious ceremonies, and for the 
daily feeding of the poor at his mawar.” 


The beneficlaries of the sum of Rs. 100 bequeathed by cl. 17 had all died, 
and the trusts thereof for the benefit of other persons not named therein had 
become inoperative by reason of such persons not having ween bora in the 
testator’s lifetime. In a suit instituted by the testator’s grandson for the con- 
struction of the will, Aeld, thet the Rs. roo per month fell into the general 
residue. and that the true effect of cl. 23, a general residuary clause, sweeping up 
all that wes not disposed of by the preceding clauses, was that the re- 
sidue should be applied for the religious and charitable purposes referred to in 
cl. 17, being the purposes applicable under that clause applied to the residue of 
the Rs. 650 per month after deducting the Rs. 100 per month; there was 
accordingly, no sam undisposed of by the will. 


Appeal from a decree dated the 26th November, 1923, of 
the High Court, Appellate Jurisdiction (Sir L. Saunderson, 
C. J. and Richardson, J.) reversing a decree of the same 
Court (Pearson, J.) dated the 15th December, 1922. 


The action was brought on the 1st August, 1919 by the 
testator’s grandson against the other members of the testator’s 
family and the trustees of his estate. The testator, Babulal 
Agarwalla, died on the 31st October, 1873, having previously 
on the 6th August, 1873 made the will in question,the material 
clauses of which are set out in their Lordships’ judgment. Pear- 
son, J., the Trial Judge, had decided in favour of the plaintiff 
(appellant) ,holding that,as regards the Rs. 100 under-cl.17 they 
fell under an intestacy, and that, as regardg cl. 23, the propor- 
tionate amount of the surplus would follow the directions as to 
the Rs. 100 under cl. 17. On appeal, the Chief Justice and 
Richardson, J. reversed this decree, holding that, although by 
cl. 17 the testator intended to make a perpetual provision for 
the members of his family, such provision was bad in law, and 

by reason of its failure the Rs. 100 a month fell into the residue 
or surplus disposed of by cl. 23, and that, on the true construc- 
tion of cl. 23, such residue was to be applied to the charities 
specified. The plaintiff appealed to His Majesty in Council. 


P. C. 
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Sir G. Lowndes, K. C. and G. D. McNair for appellant. 
L. de Gruyther, K. C. and E. B. Raikes for respondents. 


12th March, 1926. The Judgment of the Board was 
delivered by 


THE LORD CHANCELLOR :—-This appeal raises a question as to 
the construction of the will of Babulal Agarwalla, who died in 
the year 1873. The wil is in the English language and states 
(among other things) the testator’s intention to erect a mun- 
dir and suitable buildings for the residence of members of his 
family and for the reception of poor and homeless persons at 
Sri Brindaban. Then by a clause, which has been referred to 
as clause 17, he directs that out of the income of his estate “a 
sum of Rs. 650 (subject to the increase hereinafter mentioned) 
be remitted monthly and every month by my executors or trus- 
tees to the managers for the time being of the mundir of Brinda- 
ban to be erected as aforesaid, out of which sum Rs. 100 shall 
be paid to” certain persons in succession; and then the clause 
continues, “and the residue or surplus shall be appropriated 
towards the expenses of performing pujas at or otherwise 
maintaining the said mundir and of the daily feeding of the 
poor there.” The beneficiaries of the monthly sum of Rs. 100 
named in this clause are all dead, and it is common ground that 
the trusts declared of that monthly sum for the benefit of other 


persons not there named is inoperative, those persons not, hav- 


ing been born in the testator’s lifetime. Then by cl. 23 of the 
will the testator says this :— 


‘ further direct that after paying the monthly sums and the monthly 
expenses hereinbefore directed to be paid or incuired and also after providing 
for the payment of taxes, Government revenue and assessments and re- 
paiis of my immoveable property, the surplus of the rents, income and profits 
of my property and estate shall be monthly and every month remitted to Brinda- 
ban and applied in manner respecting the said monthly sum of Ra. 650, or so 
much thereof as is not required for the support of my family there, towards the 
performance of pujas and other religious ceremonies, and for the daily feeding 
of the poor at my mundir there.” 


Upon those clauses three points arise. The first question is 
whether, the trusts of the sum of Rs. 100 per month having fail- 
ed, that sum falls into the residue of the Rs. 650 a month and is 
applicable according to the trusts of cl. 17. It is not neces- 
gary to decide that question, as it has been assumed throughout, 
and their Lordships will assume in favour of the appellant, that 
the Rs. 100 a month does not fall into that particular residue 
of which the trusts are declared by cl. 17. / 


LI. | THE MADRAS LAW JOURNAL REPORTS. 9 
è e 


The second question is whether, assuming that to be s0, 
the Rs. 100 a month falls into the general residue which is dis- 
posed of by cl. 23. In their Lordships’ opinion it does. Cl. 23 


is a general residuary clause, sweeping up all that is not dis- 


posed of by the previous clzuses; and, accordingly, by virtue 
of the ordinary rule, the monthly sum of Rs. 100, assuming it 
not to be disposed of by cl. 17, falls into the residue of which 
trusts are declared by clause 23. 


Then a third question is raised. Cl. 23 directs the surplus 
to be “ applied in manner respecting the said monthly sum of 
Rs. 650, or so much thereof as is not required for the support 
of my family there towards the performance of pujas and other 
religious ceremonies, and for the daily feeding of the poor at 
my mundir there.” Itis suggested on behalf of the appellant, 
and the learned Judge who first dealt with the matter was dis- 
posed to hold, that the effect of that trust was that a proportion 
of the residue, bearing the same proportion to the whole as the 
Rs. 100 bore to the total sum of Rs. 650, became applicable for 
the support of the testator’s family, described in cl. 17, and 
that particular trust having failed, is undisposed of and passes 
to the testator’s heirs. In their Lordships’ opinion that is not 
the true effect of the clause. The clause in substance directs 
that the residue shall be applied for the religious and charitable 
purposes referred to in cl. 17, being the purposes applicable 
under that clause applied to the residue of the Rs. 650 per 
month after deducting the Rs. 100 per month, and this view is 
supported by the words “ subject to the increase hereinafter 
mentioned,” contained in cl. 17. The result is that, in their 
Lordships’ opinion, there is no sum not disposed of by the will, 
and, accordingly, that the judgment of the High Court at 
Calcutta is right and should be affirmed. Their Lordships 
will therefore humbly advise His Majesty that the appeal fails 
and should be dismissed with costs. 


Solicitors for appellant : Morgan, Price, Gordon and 
Marley. i 


Solicitors for respondents : Watkins and Hunter. 


A. de M. Appeal dismissed, 


PC 
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In THE HıGH COURT OF JUDICATURE Ar MADRAS. 


PRESENT: MR. Justice DEVvADOSS AND MR. JUSTICE 
WALLER. 


Radhakrishna Aiyar ... Appelant* (Petitioner) 
v. 

B. Srinivasa Aiyar and others ... Respondents (Respondenis 

1 to 4). 


Ciol Procedure Code, S. 146—Interpretation—Vender—A ppeal filed by— 
Vendee's right to continue—Vendee interesied only im perhon of subject-matter 
of sutt—E fect. 

Held, that the appellant, who claimed an interest in a portion of the subject- 
matter of the suit, was entitled to continue an appeal which had been filed by his 
vendor. 

The proper interpretation of S. 146 of Civil Procedure Code is a person 
who is entitled to make an application or file an appeal which could have been 
made or filed by another under whom he claims but which has not been made or 
filed is also entitled to continue the application or appeal which has been made 
ur filed by such person when that application or appeal is not properly prosecut- 
ed or when such person dies before the application or appeal is disposed of. 


Appeal under cl. 15 of the Letters Patent against the 
order dated 18th September, 1924 of the Hon’ble Mr. Justice 
Jackson in S. R. No. 24570 of 1923 on the file of the High 
Court (Petition) praying to bring on record the appellant 
(Radhakrishna Aiyar) as 2nd petitioner in S. R. No. 12691 
—petition to be permitted to prefer in forma pauperis the 
Second Appeal sought to be preferred to the High Court 
against the decree of the District Court of Chingleput in A. S. 
No. 166 of 1921 and in C. M. P. No. 2199 of 1923, a peti- 
tion praying to excuse the delay in presenting the said S. R. 
No. 12691 of 1923. 

N. Chandrasekhara Aiyar for appellant. 

M. S. Verkatrama Atyar for respondents. 

The judgment of the Court was delivered by 

Devaposs, J.:__The only point in this Letters Patent 
appeal is whethet a person who is claiming an interest in a 
portion of the subject-matter of the suit is entitled to continue 
an appeal filed by his vendor. In this case the appellant's 
vendor filed an application for leave to appeal in forma pau- 
perts on 10th July, 1923 with a memorandum of appeal. He 
died on 24th September, 1923 and on sth December, 1923 
the appellant made an application to be made a party appel- 
lant for the purpose of prosecuting the second appeal. The 








*L. P. A. No. 99 of 1924. aoth November, 1925. 
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application to appeal in forma pauperts was dismissed and the 
appellant was directed to pay the Court-fee, and a month’s 
time was granted him for the purpose. He has paid the 
Court-fee. His application for stay of proceedings in C. M. 
P. No, 2221 of 1923 was dismissed by Mr. Justice Jackson 
on the ground that the appellant had no right to continue the 
appeal which was filed by his vendor. The learned Judge dis- 
tinguished the case of Muthiah Chettiar v. Govinddoss 
Krishnadoss (1) from this case on the ground that the appel- 
lant wanted to continue the appeal already filed by his vendor 
and not that he wanted to file another appeal. S. 146, Civil 
Procedure Code, says: “Where any proceeding may be taken 
or application made by or against any person, then the * pro- 
ceeding may be taken or the application may be made by or 
against any person claiming under him.” 


Mr. M. S. Venkatrama Aiyar for the respondents contends 
that S. 146 applies to the filing of a fresh suit or a fresh appeal 
and not for continuing a suit or appeal pending. We are un- 
able to accept this contention. If the appellant is entitled to 
present another appeal to this Court against the decree passed 
against his vendor we fail to see why he should not be allow- 
ed to continue the appeal which was filed by his vendor. The 
proper interpretation of S. 146 is a person who is entitled to 
make an application or file an appeal which could have 
been made or filed by another under whom he claims but 
which has not been made or filed is also entitled to continue 
the application or appeal which has, been made or filed by such 
person when that application or appeal is not properly prose- 
cuted or when such person dies before the application or 
appeal is disposed of. 

In this corinection we may refer to the decision in 
Seshadri Reddi v. Venkata Reddy (2). We therefore hold 
that the appellant is entitled to prosecute the appeal filed by 
his vendor and we set aside the order of the learned Judge, 
and direct that the appellant be brought on record in the 
second appeal. 

The costs of this appeal will be costs in the second appeal. 


A. S. V. Appeal allowed. 








G) (1921) ILR 44M 919 1 41 ML J 916 (FB). 
a. (1923) 19 L W 660. 
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In THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. Justice OpDGERS AND MR. JUSTICE 
MADHAVAN NAR. 


Appadurai Mudali and another ... Appellants* (PIf. and 
; nil) 

v. 
Murugappa Mudali and two others ... Respondents (1 to 3 
Defendants). 


Second Appeal—Neow plea in—Permissibility—Plea not allowed by Lower 
Appellate Court—Abkari Act—Abkari business—Partuership as regards—Legal- 
ity—Lyceanse noi in names of all partucrs—Efect—Parixership illegal—Money 
lent ta—Recevery of —Lender’s right te—Knewledge at time of lending that pari- 
nerski was illegal—Prowf ef—Onus—E fect. 

In a suit on a promissory note, the defendants in the Lower Appellate Court 
for the first time raised the plea that the plaintiff was not entitled to recover 
because the amount of the snit note was borrowed for the purpose of a partner- 
ship which was illegal and opposed to public policy and the plaintiff knew of 
the illegal nature of the business when he advanced the money on the note. The 
Lower Appellate Court refused to allow the plea to be raised, and affirmed the 
decision of the Court below in favour of the plaintiff. 

In Second Appeal the plea was, however, allowed to be raised, and the 
appeal remanded for trial after raising a fresh issue as to whether the plaintiff 
was entitled to recover the suit amount as it was lent to a partnership which was 
illegal. 

Held, in Letters Patent Appeal, that the plea ought not to have been allowed 
to be raised, 

Where it was alleged that 2 partnership between defendants 1 to 3 in the 
matter of an Abkari business was illegal and opposed to public policy, because 
the Abkari license stood only in the names of the defendants 2 and 4 instead of 
all the three partners, but the license itself was not produced, keld, that, in the 
absence of evidence to show that it was a condition of the license that all the 
names of the licensees or persons concerned in that particular busi- 
ness by way of partnership, etc., must appear on the face of the license, the 
partnership could not be held to be illegal. , . 

Prima facie there is nothing illegal in such a partnership under the Abkari 
Act. 

A person lending money for the purpose of a business which is found to 
be illegal is not disentitted to recover unless he knew at the time he lent the 
money that the business was illegal; and the onus of showing that he did 
is on the party who sets up that ples. 


Appeal under cl. 15 of the Letters Patent against the 
Order of the Hon’ble Mr. Justice Devadoss dated 1st Septem- 
ber, 1924 in Second Appeal No. 390 of 1922 preferred to 
the High Court against the decree of the Court of the Sub- 
ordinate Judge of Vellore in A. S. No. 89 of 1921 (A. S. 





* I. P. A. No. 135 of 1944. a8th September, 1925. 
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No. 212 of 1920, District Court, North Arcot) preferred 
against the decree of the Court of the District Munsif of 
Tirupattur in O. S. No. 102 of 1919. a 


A. Krishnaswami Aiyar for appellants. 
F. C. Seshachariar for respondents. 
The Court delivered the following 


JupeMENTs :— Odgers, J. This is an appeal from 
the judgment of Mr. Justice Devadoss whereby he remanded 
an appeal for trial after raising a fresh issue as to whether 
the plaintiff is entitled to recover the suit amount as it was 
lent to a partnership which was illegal. The plaint sets up 
the promissory note sued on. The defendants 1 and 3 say 
that they (defendants 1 to 3) took the contract of sale of 
arrack in certain shops in Vaniyambadi for the year 1916-17. 
They borrowed the money for the purpose of that business 
and they plead a discharge by payment, i. e., that under certain 
arrangements made between themselves and the plaintiff, the 
latter had a surplus sufficient to cover the amount of the pro- 
missory note in his hands. The 2nd defendant pleaded that 
the arrangement was that the plaintiff should appropriate to 
discharge the pro-note the sale proceeds which he received 
on behalf of the defendants for the last 80 days of the year 
_ 1916-17. Two issues were framed, namely (1) as to whe- 

ther there was a discharge as pleaded by defendants 1 and 3, 
i. e., by their deposit of the daily sale proceeds of the toddy 
with the plaintiff, and (2) was the 2nd defendant discharged 
by reason of the plea raised by him that the plaintiff should 
pay himself up the sale proceeds of the last 80 days of the 
Abkari year? ` 


The District Munsif found the first issue in favour, of 
the plaintiff and held that there was no evidence on the second 
issue. He therefore decreed the suit in favour of the plain- 
tiff. In the grounds of appeal to the Lower Appellate Court 
the defendants for the first time set up that their partnership 
was illegal and opposed to public policy and that the plaintiff 
having admitted in his evidence that the Abkari license stood 
only in the names of the defendants 2 and 3 instead of all the 
three partners must fail as he knew of the illegal nature of 
the business when he advanced the money on the promissory 
note. That is a plea set up for the first time in the Lower 
Appellate Court, and based on the so-called admissions of 
the plaintiff in his evidence in which he said that the money 
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was borrowed for the purpose of the Abkari business and at the 
time it was borrowed he, the plaintif, knew that their object 
was to carry on this business. The learned Judge of this Court, 
from whose judgment this Letters Patent Appeal is taken, on 
that alleged admission, holds that the business was illegal and 
that the plaintiff was, according to the decisions, particeps 
crimis in this illegal business that was being carried on. In 
my opinion the business was not illegal at all. It was no doubt 
controlled by the conditions not only set out in S. 24 of the 
Abkari Act to which we have been referred, but also by some- 
thing in the Abkari rules to which we have not been referred 
or in the conditions to the grant of the license 
itself The license is not before us. But even sup- 
posing that the condition of the license is that all the names 
of the licensees or persons concerned in that particular busi- 
ness by way of partnership, etc., must appear on the face of 
the license, it is a question whether on the evidence of the 
plaintiff he can be said to be particeps criminis in the carrying 
on of the illegal trade. As the Court of Queen’s Bench said 
in Waugh v. Morris (1), a contract lawful in itself, is illegal 
when it is entered into with the object that the law should be 
violated, if it is done for the very object of satisfying any 
illegal purpose, or, for the express purpose of a violation of the 
law. Itis admitted by the learned Vakil for the respond- 
ents before us that the onus is on him to show that the plaintiff 
was particeps criminis in this matter. In Brahmayya v. 
Ramiah (2) the license to sell arrack contained a restriction. 
In the course of the judgment in a suit to recover a loan ad- 
vanced to the partnership, the learned Judges say that the 
partnership is illegal by reason of the fact that the licensee 
took a partner without first obtaining permission. There, 
on the facts, they also held that the plaintiff had notice of the 
illegality of the partnership. . Fhe learned Judges there 
adopted a passage from Lan len on meen 8th Edition, 
page 127 which runs:_— 


“The illegality of a partnership affords no reason why it should not be 
sued. It cannot indeed be effectually sued by any person who, being aware of 
all the facts, seeks to enforce a demand arising out of a transection tainted with 
the illegality which affects the firm; but the illegality of the firm does not 
peor se afford any answer to a demand against it arising out of a transaction to 
which it is a party and which! transaction is legal in itself. Unless the person 
dealing with the firm is particeps criminis, there can be no turpis causa to bring 








1 (1873) LR8QB2%2. 2. (1919) IL Ray M 141 238 M L J 123. 
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him within the operation of the rule ex turpi causa uon eritur actie and he not 
being implicated in any illegal act himeelf cannot be prejudiced by the fact that 
the persons with whom he has been dealing are illegally associated in partner- 
ship ” 

and they conclude by saying — 

“Where there is nothing illegal or opposed to public policy in the buai- 
aces iteclf and there is nothing which touches the conscience of the lender the 
decisions as to illegal transactions have no application.” 

As to the matter under consideration by the learned 
Judges in Brahmayya v. Ramiah (2) they held: 

“It was a perfectly legal bumness by which the inclusion of the and 
defendant became inoperative as a partnership.” 

The plaintiff was held entitled to recover patt of 
the amount he sued for. Iam therefore constrained to differ 
from the conclusion arrived at by the learned Judge in both 
respects, namely, that I do not think the issue should have 
been framed at all, nor do I think that the plaintiff can be 
said to have had a guilty knowledge such as would bring him 
within the purview of the cases so as to make him particeps 
criminis in the transaction and that his so-called admissions do 
not establish this against him. Assuming that there is a 
prohibition in the terms of the license there is no evidence that 
the plaintiff ever knew of it. It seems to me that the learned 
Judge was wrong in raising this issue in second appeal which 
had never been raised by the parties in the first Court and 
which the Lower Appellate Court had refused to raise on 
appeal. T therefore think that we must allow the appeal and 
set aside the order of remand and restore the decree of the 
Subordinate Judge with costs in the Letters Patent Appeal 
and Second Appeal. 


Madhavan Nair, J. — 1 entirely agree. Inthe absence 
of the license, it is impossible to say that the partnership bc- 
tween the defendants in this case was illegal. Prima facie 
there is nothing illegal in suck a partnership under the Abkari 
Act, and no rule, issued under the Act has been brought to our 
notice to show that the arrangement is illegal. The decision 
in Brahmayya v. Ramish (2) as regards the legal nature of 
the partnership in that case depended on the terms of the 
license issued to the parties. 


The learned Judge quotes a passage from the evidence 
of the plaintiff to show that he knew that he was lending money 
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to a contract which was illegal. With all deference I think 
that inference does not necessarily follow from the evidence 
unless in the first instance it is proved that the contract itself 
is illegal. As I have said, I am not satisfied that, that has 
been done in this case. I do not think that the plaintiff can 
be said to have known about the illegality of the contract when 
he lent the money. In this view, the principle applicable to 
this case is what is contained in the passage quoted by my 
learned brother from Lindley on Partnership, 8th Edition, 
page 127. 

I also think that the learned Judge, with due deference, 
was wrong in having allowed the parties to raise an issue 
which was not raised or argued before the District Munsif. 
The learned Subordinate Judge refused to allow arguments to 
be addressed on the new issue. 

_ Under these circumstances, I agree with my learned 
brother that this Letters Patent Appeal should be allowed 
and the Subordinate Judge’s decree should be restored with 
costs throughout. 


A.S. V. Appeal allowed. 





In tHE HIGH Courr or JUDICATURE AT MADRAS. 


PRESENT: MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. ; 


Kesar Singh ... Appellans* (and defendant) 
v. 
The Secretary of State for India in 
Council represented by the Collector 
of Kurnool ` ... Respondent (Plaintif). 


Hindu Law—Widew—Adoption with assent of sapindas—Cognuate—A ssent 
of, if and vaken cuough—Assewt of sapinda—Taking part in adoption if 
and when amounts’ to—Inherisance—Baeudkhw—Heritable bandh-—Father's 
oistér’s son's daughter's san of propesitus if  a—Tests of Heritability among 
bandhus—Line theory” ef Professor Sarvadhikari—Discussion of. 


' Held, that a widow, who bad not been authorised by her husband to 
adopt a son, could, in a case in which there was no agnate relation, validly 
adopt a son with the ament of the nearest cognate relation who under the law 
would be the presumptive reversioner. 


Per Spencer, J.:—No doubt, agnates should, as a rule, be consulted first, if 
there are agnates, because the principal agnates are the nearest kinsmen, but 
there is no authority for limiting the clas of gnatis and sapindas, whose as- 
sent may be taken by a widow about to adopt a son, to agnates. 


*Appeal No. 344 of 1922. 6th January, 1926. 
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Neither the word “gnan” nor the word “sapinda” is synonymous with the 
English word “agnate”. 

Per Verkatasubba Ras, J,.—From the mere fact that a sapinda takes part 
in an adoption by a widow, it cannot be inferred either that he gives his con- 
sent to it or that there is on his part such exercise of discretion as will render 
the consent effectual. 

Held, that a person who was the father’s sister’s son’s daughter's 
son of the propositus and of whom the propositus was the mother’s father’s 
mother’s brothers son was a heritable bandhu of the propositus. 

Per Spencer, J.:—The text of the writings of the ancient expounders of Hindu 
Law does not warrant the restriction of heritable cognates to those in the father’s 
agnate line and the mother’s agnate line. 

Per Spencer and Venkatasubba Ræ, JJ..—There are two known tests of 
capacity for inheriting among bandhus which must be satisfied, and these are 
(1) sapinda relationship ceases in the case of bhinnagotra sapindas or bandhus 
after the sth degree from the common ancestor when the descent is through a 
female and after the yth degree from the common ancestor when the 
descent is through a male; (2) there must be an element of mutuality between 
the claimant and the propositus; in other words, they must be so related that 
they are aapindas of each other. 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Kurnool, dated 23rd December, 1921, in O. S. 
No. 11 of 1920 (O. S. No. 5 of 1917 on the file of the 
District Court, Kurnool). 


A. Krishnaswami Aiyar and W. Kothandaramayya for 
appellant. 


The Government Pleader for respondent. 
The Court delivered the following 


JUDGMENTS Spencer, J.: —I have had the advantage 
of seeing the judgment which my learned brother is about to 
deliver. On the questions of fact I have nothing to add to 
what he will state beyond expressing my entire agreement 
with his conclusions. On the two questions of law arising 
out of the 5th and 6th points I wish to express my concurrence 
with his opinion. His opinion on the sth point agrees also 
with that of Ramesam, J., in Anne Brahmayya v. Chelasami 
Rattayya (1). I agree with them in respectfully dissenting 
from the view expressed by Oldfield, J., in Viswasundara Rao 
v. Somasundara Rao (2) to the effect that the class of sapin- 
das, whose consent should be obtained by a widow in order 
to supply the authority lacking in consequence of her husband 
having died without authorising her to adopt a son, is limited 
to agnates. In the judgment of Seshagiri Aiyar, J., in 
Kristnayya v. Lakshmipathi (3) the Smrithiof Yajnavalkya, 

xı (1924) 20 L W 503. 2. (1920) I LR 4g M 876. 
s. (1920) ILR 45 M 650 so ML J a65 (PO). 
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which is the basis for the theory that a woman, who has no 
husband, father or sons, needs the advice of those who are her 
natural protectors, is quoted: 


we eat flat feat ofa: greg ae erat AN a eda RRL 
feat: | 
Let her father protect a maiden, her lord a married woman, 
sons in old age; if none of these, other gnatis; she is not fit 
for independence. 

Here the word used is “ gnatis”. 

But temporal considerations cannot be left out of account. 
Proximity to the deceased with respect to rights of property 
is also an important factor in considering who should be con- 
sulted, for the reason that those persons who would succeed to 
the property, if no adoption were made, are most interested 
in the protection of the inheritance and in restraining the 
widow concerned from acting capriciously (vide Sri Raghu- 
nadha v. Sri Brozo Kishoro (4) and Veera Basavaraju v. 
Balasurya Prasada Rao (5). As regards the devolution of 
property the original text of Manu is — | 

OR: TSR GY A AA | 

(Manu IX. 187) which may be translated literally -_ 

Whoever is unremote from the sapinda to him let his 
wealth belong. 

The word used here is “ sapinda”. 

Now neither the word ‘gnati’ nor the word ‘ sapinda’ 
is synonymous with the English word “ agnate”, whatever 
may be the suggestion conveyed by the common root “ gna”. 
For sapindas undoubtedly include bhinnagotra sapindas who 
are cognates, and in Professor Monier William’s Dictionary 
“gnati ” is defined as a “ paternal relation, a kinsman in gene- 
ral, a father, a brother, a distant kinsman, one who does not 
participate in the oblations offered to deceased ancestors 
(according to the School, gnatis is a paternal and sambhandh 
in maternal relation; the original meaning of gnati may be 
‘intimately acquainted’). Cf. Greek (Gustoo Gnotee). 


I am satisfied that in the passage where Mr. Ameer Ali 
observed in Veera Basavaraju v. Balasurya Prasada Rao (5) 
“The Ramnad case established the proposition that in the 
Dravida country under the Dravidian branch of the Mitak- 

e (1876) LR3 TA 154 :1LR IM 69 (PC) T 
5. {(1918)L R45 1A 265 :1L R41 M 998 (1004):36 ML J 49 (4a) (PO), 
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shara Law__there is force__in the absence of authority from 
her deceased husband, a widow may adopt a son with the 
assent of his male agnates’’, and in the other passage in Krist- 
nayya v. Lakshmipathi (3) where Viscount Cave observed at 
p. 654: “The consent required is that of a substantial major- 
ity of those agnates nearest in relationship who are capable 
of forming an intelligent and honest judgment on the matter”, 
their Lordships had no intention of laying down the proposi- 
tions (1) that in the absence of agnates available for being 
consulted no adoption could be made by a widow who had 
failed to obtain the authority of her husband, and (2) that 
in no circumstances should cognates be consulted. No doubt 
agnates should as a rule be consulted first, if there are agnates, 
because the principal agnates are the nearest kinsmen but 
there appears to be no authority. for limiting the class of gnatis 
and sapindas, whose assent may be taken by a widow about to 
adopt a son, to agnates, except the judgments of my learned 
brothers Oldfield and Phillips, JJ., in Viswasundara Rao v. 
Somasundara Rao (2) and of Jackson, J. in Anne Brahmayya 
v. Chelasami Rattayya (1) and I unable to regard the 
reasons given by them for excluding a daughter’s son as con- 
vincing and well founded. 

Now leaving the 5th point and turning to the 6th point, 
I find from the pedigree that Kesar Singh is the father’s sister’s 
son’s daughter’s son of Ananta Ram Singh, the propositus, 
and that Ananta Ram Singh, the propositus, is the mother’s 
father’s mother’s brother’s son of the claimant Kesar Singh. 
In other words, Kesar Singh is towards Ananta Ram Singh in 
Class III of the matri bandhus Group VI (d) mother’s pitri 
bandhus; and Ananta Ram Singh is as regards Kesar Singh 
in Class III of matri bandhus Group VI (d) mother’s father’s 
own bandhus in the tables of heritable bandhus accompanying 
the article by Mr. Ganapathi Aiyar at 9 M. L. J. 59 quoted by 
the Subordinate Judge in paragraph 44 of 
his judgment. They are also both within 5 degrees of the 
common ancestor Dhan Singh alias Kem Singh. In the genealo- 
gical table at p. 785 of Mayne’s 7th Edition of Hindu Law 
the owner’s paternal aunt’s s6n’s daughter’s son is shown as a 
heritable bandhu and the authority for his right is quoted in 
the footnote as Parot Bapa Lal Sevakram v. Mehta Harilal 
Surajram (6); but the decision appears to decide the right of 
inheritance of a paternal aunt’s daughter’s son, not that of a 
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paternal aunt’s son’s daughter’s son. In the present case 
the claimant is one more degree removed from the propositus, 
and the two females who intervene in the line of descent have 
a male intervening between them instead of being successive. 


Parot Bapa Lal Sevakram v. Mehta Harilal Surajram (6) 
purports to follow the Full Bench case of Umaid Bahadur v. 
Udoi Chand (7) which was also followed by a Bench of the 
same Court in Babu Lal v. Nanku Ram (8) and is quoted 
with approval in the Privy Council decision in Ramchandra 
Martand Waiker v. Vinayak Venkatesh Kothekar (9) but 
is stated by Sadasiva Aiyar, J., in Chinna Pichu Aiyangar v. 
Padmanabha Aiyangar (10) to contain a fallacious conclu- 
sion. The defendant in Umaid Bahadur v. Udoi Chand (7) 
was in the same degree of relationship to the propositus as 
E was to B in the table at p. 128. It was unnecessary for 
the purpose of that case to decide whether E’s son F was a 
sapinda of B. The learned Judges observed that F was with- 
in six degrees from the common ancestor. He was actually 
sth in descent From A; and the Acharakarda declares that 
sapinda relationship ceases only after the sth ancestor on 
the mother’s side in the mother’s line and after the 7th ances- 
tor on the father’s side in the father’s line, calculating from 
whence the direction of the line changes. So the statement 
as to B and F not being sapindas to each other was an obiter 
dictum and the reference to six degrees is not intelligible. The 
Sanskrit word for ‘line’ in verse 53 of the Acharakanda 
quoted in West and Buhler at pp. 174-175 (125-126 Cal.) 
is “santana” wedia which means “ extending, spreading, line- 
age, race, family, progeny, offspring, a son or daughter”. It 
does not appear to denote male ancestors and male descend- 
ants exclusively. In Golap Chandra Sarkar’s Hindu Law, 
sth Edition, p. 98, the learned author observes that each link 
is called a purusha “ yey” which means “a generation, a 
person, aman” but that is not the word used in this text. He 
also observes that recent commentators confine the upward 
lines to male ancestors only, although the downward lines 
according to them may pass through males or females, or 
either, and that no reason is assigned by them for this distinc- 
tion. He comments on the fact that the Mitakshara does 
not say anything about the lines passing through males only, 
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or through both males and females without any distinction, 
and he thinks that the novel views which were propounded for 
the first time by the Tagore Law Lecturer of 1880 were em- 
bodied in the judgment of Full Bench in Umaid'Bahadur v. 
Udoi Chand (7) and that they are peculiar to Professor Sar- 
vadhikari and unsupported by authority. 

The Tagore Law Lecturer for 1883, Dr. Jolly, criticised 
Professor Sarvadhikari’s theory in these words at p. 216:“An 
essentially new system of bandhu relationship under Mitak- 
shara Law has been recently proposed by Rajkumar Sarvadhi- 
kari. He takes the three bandhus each as indicative of the 
three principal classes of bandhus and not as embracing, the 
nine bandhus specially named only. This theory has the 
advantage of giving a clue to the order of precedence among 
the bandhus. However though it is developed with rigorous 
logic from the date put forth by its author, there is no suffici- 
ent foundation for these data in the Mitakshara to commend 
its ready acceptance.” Some general remarks on the subject 
of female succession follow. 

Professor Sarvadhikari enunciates the proposition that 
in the case of bandhus on the paternal side there cannot be 
more than two females between the claimant and the proposi- 
tus and that if there are two females, these two must be relat- 
ed as mother and daughter to each other. But the text of 
the writings of the ancient expounders of Hindu Law does not 
warrant the restriction of heritable cognates to those in the 
father’s agnate line and the mother’s agnate line. Suppos- 

ing that is the correct interpretation to be placed on the pass- 
` age from the Acharakanda to which I have referred above, 
the logical result would be to allow the intervention of no 
more than one female, and two females should not be allowed 
to intervene even though they may be related as mother and 
daughter. 

Adit Narayan Singh v. Mahabir Prasad Tiwari(11)is a case 
in point. The suit of the purchasers of the estate of one 
Hanuman, who was a matri bandhu (mother’s paternal aunt's 
son) of the propositus, failed in the Privy . Council because 
of the existence of a mother’s sister's grandson (an atma ban- 
dhu) named Rajendra. l 


It was not considered by the Judicial Committee to be 
an objection to Rajendra’s title that two females intervened 
between Rajendra and the propositus Dhanukdari even though 
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those two females were not related as mother and daughter but 
as sisters. In the case before us two females intervene be- 
tween Kesar Singh and Ananta Ram Singh, viz., Ganga Bai 
and Ammir Bai, who are related to the claimant as mother and 
maternal great-grandmother respectively, and a male, viz., 
Jagannatha Singh, who is Kesar Singh’s maternal grandfather, 
intervenes between them. In Adit Narayan Singh v. Mahabir 
Prasad Tiwari (11) the principle is once more recognised that 
the enumeration of bandhus as heirs in the Mitakshara is illus- 
trative and not exhaustive. This is sufficiently evident from the 
fact that such obvious heirs as a sister's son anda maternal 
uncle are not specially mentioned although the maternal 
unclé’s sons are among the cognate kindred enumerated in 
the text of Chap. II, S. 6, p. 11. This principle was established 
in Muthuswami. Mudaliar v. Sunambedu Muthukumara- 
swami Mudaliar (12). In Krishna Aiyangar v. Venkatarama 
Aiyangar (13) quoted by the Judicial Committee in 


- Adit Narayan Singh v. Mahabir Prasad Tiwari (11) 


the suggestion is thrown out that a party who is able to trace 
his descent with a lesser intervention of females than another 
might claim to be preferred, but it is not stated that two 
females are the limit, or that if there are two, 
they must come one after the other as mother.and daughter. 
The question was left open whether a preponderating male 
element in the lines of ancestors should prevail and the case 
was decided by giving preference to an atma bandhu over a 
pitri bandhu on the principle that the nearer line excludes the 
more remote. The same suggestion occurs again in 
Tirumalachariar v. Andal Ammal (14). 

I have mentioned that among modern writers Sarkar 
does not adopt the views enunciated by Professor Sarvadhi- 
kari. Ghose also considers that the mode of computation 
from the propositus up to the common ancestor and then down 
to the claimant advocated by Professor Sarvadhikari is op- 
posed to all the Hindu Lawyers and to the express words of 
the Mitakshara and he says at p. 146 of his principles of 
Hindu Law (3rd Edition) that the rule laid down in Umaid 
Bahadur v. Udoi Chand (7) has not been followed in later 
cases in the same Court and in the High Courts of Madras, 
Allahabad and Patna and he cites several instances of bandhus 
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whose claims as heirs have been recognised even though more 
than one female intervened in the line between them and the 
propositus including the case of Babu Lal v. Nanku Ram (8). 
On the other hand Mr. Banerjee appears to range himself on 
the side of Sarvadhikari (see p. 68, Banerjee’s Hindu Law of 
Marriage and Stridhana where the learned author says that 
a line of female ancestors is not regarded as a line in Hindu 
Law). Ramesam, J., in Rami Reddi v. Gangi Reddi (15) 
notices that some of Professor Sarvadhikari’s views on prior- 
ity of succession based on separation into four families have 
not been accepted by the Judicial Committee. 


It has been long settled that succession under the Mitak- 


shara Law depends upon propinquity and not upon religious - 


efficacy, which is one reason for not excluding cognates who 
trace their relationship through one or more females. 


But there are two known tests of capacity for inheriting 
among bandhus which must be satisfied, and these aré 
(1) sapinda relationship ceases, in the case of Dbhinnagotra 
sapindas or bandhus after the 5th degree from the common 
ancestor when the descent is through a female and after the 
7th degree from the common ancestor when the descent is 
through a male, and (2) there must be an element of mutuality 
between the claimant and the propositus; in other words, they 
must be so related that they are sapindas of each other. 


Both these tests have been referred to in the most 
instructive case of Ramchandra Martand Watker v. 
Vinayak Venkatesh Kothekar (9). There the plaintiffs 
were ‘Laxman Rao’s paternal grandfather's son’s son’s daugh- 
ter’s daughter's sons. As they claimed through a female 
and as the common ancestor Timaji was more than 5 degrees 
removed from the plaintiffs, Timaji was not a sapinda of 
plaintiffs. It followed therefore that that Timaji’s descend- 
ants among whom was the propositus Laxman Rao were not 
sapindas of plaintiffs and thus plaintiffs’ claim failed, although 
the plaintiffs were sapindas of Laxman Rao, whose descent 
from the common ancestor Timaji was through males, as 
Laxman Rao could count seven degrees from the common 
ancestor in enumerating his sapindas. The principle is that 
when a man computes his relations (sapindas) through his 
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father he has a wider range (7 degrees) than when he com- 
putes his relations through his mother, and those relations of 
his who are connected with him through their 
mothers have a smaller Tange (5 degrees) 
and will only include him among their sapindas if he comes 
within that limit. Applying this test to the pedigree in the 
present case we find that Dhan Singh alias Kem Singh, the 
common ancestor, is within 5 degrees of Kesar Singh, who 
claims relationship to Anantaram Singh through his mother, 
and that Anantaram Singh who was related to Kesar Singh 
through his father, Mohan Singh, is easily within 7 degrees of 
the common ancestor Dhan Singh. The plaint pedigree un- 
necessarily shows Bagirath Singh, the father of Dhan Singh, 
but he need not be reckoned in the counting which starts from 
the common ancestor. For these reasons I agree with my 
learned brother that the appeal must be allowed with costs 
of the appellant here and in the Lower Court and the plaintiff's 
suit is dismissed. 

In view of the special difficulty and importance of this 
case we allow a Vakil’s fee of Rs. 2,500 in this Court. 


Under O. 33, R. 10, Civil Procedure Code, the Court-fee 
payable on the appeal may be recovered from the pauper ap- 
pellant, either by deducting the same from the costs awarded 
to him and paying him the balance, or otherwise from his 
properties. 

Venkatasubba Rao, J.— The Government claim the suit 
properties on the ground of escheat. They originally be- 
longed to Kurnool Anantaram Singh who died about 1864 or 
1865 and on his death his inheritance devolved on his widow 
Ramabai. Kesar Singh, who is referred to as the 2nd defend- 
ant, resists the suit of the Government on the ground inger 
alia that he was adopted by Ramabai in the year 1900 and that 
his adoption was recognised and acted upon till her death in 
September, 1915. The estate was also claimed by one Nuz- 
wid Anantaram Singh who alleged thatthe was the heir enti- 
tled to the property after the widow’s death. He also filed a 
suit and Kesar Singh was the principal defendant. There 
was thus a three-cornered contest, the claimants being _ the 
Government, Nuzwid Anantaram Singh and Kesar Singh. It 
is necessary to mention in this connection that in 1895 a suit 
O. S. No. 2 of 1875 was filed against Ramabai by certain per- 
sons who claimed to be the nearest reversioners of Anantaram 
Singh. Four plaintiffs instituted that suit, the object of 
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which was, to have certain alienations made by Ramabai de- 
clared invalid. Lakshmana Singh, P. W. 1 and Umrao 
Singh, P. W. 2, are two out of the said four plaintifs. That 
suit was dismissed as it was found that the claimants were not 
the reversioners. Nuzwid Anantaram Singh now put for- 
ward in the Lower Court the same pedigree as the plaintiffs 
in the suit of 1895 relied on and he claimed to be related to 
the last male owner in precisely the same manner as those 
plaintiffs claimed they were related. He availed himself of 
the fact that he was not made a party to the previous suit and 
sought to rely upon the pedigree which was held to be false in 
that litigation. The two suits, that of the Government 
and that of Nuzwid Anantaram Singh, were tried togethtr by 
the Lower Court and the claim of Nuzwid Anantaram Singh 
was rejected and that of the Government allowed. There is 
no appeal by Nuzwid Anantaram Singh and therefore the 
decree passed against him has become final. Kesar Singh 
has filed the present appeal and the contest in this Court is 
therefore confined to Kesar Singh and the Government. 


Kesar Singh pleaded that Ramabai adopted him and he 
therefore became entitled to the estate. The Government 
denied the factum of adoption as well as its validity. For 
the defence it was alleged that Ramabai had the authority of 
her husband to adopt and in any event the adoption was made 
with the consent of her husband’s nearest kinsman Jagannath 
Singh. The Lower Court found in favour of the factum of 
adoption but held that the consent neither of the husband nor 
of the kinsman was proved. Another ground taken by 
Kesar Singh, was, that the suit of the Government was bound 
to fail as there was in any event an heir of Anantaram Singh 
in existence. The Subordinate Judge has found on this point 
in favour of the Government. The third ground of defence 
was, that Kesar Singh apart from this adoption was entitled 
to the property being a heritable bandhu of the late Ananta- 
ram Singh. On this point again the finding of the Subordi- 
nate Judge is against the defendant. , 


Six points arise for decision: 

1. Did Anantaram Singh have no heirs and did the 
property therefore escheat to the Government? 

2. Was the adoption in fact made? 


3. Did the widow have her husband’s authority or con- 
sent to make the adoption? 
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4. Did Jagannadha consent to the adoption? 


5. Is his consent sufficient in law to validate the adop- 
tion? 


6. Is the 2nd defendant a heritable bandhu of Ananta- 
ram Singh? 


Point No. 1— The first point I proceed to consider 
is, whether it has been made out that there was 
an entire absence of heirs, which alone would 
render the property escheat to the Government. 
The 2nd defendant Kesar Singh claims that he is the nearest 
heir. But for the present I shall assume that he. hag not 
made out his title. The question still remains, was there an 
heir to Anantaram Singh in existence and does the claim of 


‘the Government on that account fail? On behalf of the 


defence one Beecum Singh has been put forward as the heir 
of the deceased, barring the 2nd defendant. If the relation- 
ship alleged between Beecum Singh and Anantaram Singh is 
true, it is not disputed that Beecum Singh would be a herita- 
ble bandhu and would thus exclude the Government. The 
relationship of Beecum Singh as gathered from the evidence 
may be set forth in the following pedigree: 


Dhan Singh eae 
or 
Kem Singh Nalasinga Bhan 
| | 
Moban Singh manied Venkubai Gangabar m. Laksb- Kavar Singh 
mana Singh 
Anantaram Singh, m. | Manna Bat 
Lokman Singh 
Bikkam Singh 
m. Rupa Bha 
Chanda Baj 


The learned Judge then discusses the evidence and 
concludes :__ 


The evidence points irresistibly to the conclusion that 
there was in existence an heir of Anantaram Singh, namely 
Beecum Singh, whose existence puts the Government out of 
Court. It is unfortunate that in this long and important trial 
such an obvious point was overlooked. I cannot also help 
noticing the strange course the Government took for establish- 
ing the absence of heirs. : They chose to examine, in order 
to prove that there was no heir, two persons who had them- 


LI.) THE MADRAS LAW JOURNAL REPORTS. 24 


selves claimed to be the heirs and who in the witness box 
reiterated that claim. | | 

Point No. 2_Was the adoption in fact made? The 
learned Subordinate Judge has found in favour of the factum 
of adoption. 

The learned Judge here discusses the evidence on the 
point and concludes + 
On my finding on this point the suit of the Government 
fails. I shall, however, proceed to consider the other points 
involved in the case. I am not therefore prepared to disturb 
the finding of the Lower Court that the adoption did in fact 
take place.” ; 

Point No. 3. Did Anantaram Singh authorise his wife 
to make an adoption? 

[The learned Judges then discussed the evidence] and 
concludes :_ 

My conclusion on this point is that it has not been proved 
that Anantaram Singh authorised the adoption. 

Point No. 4.._Did Jagannath Singh consent to the 
adoption? 

The Judge after discussing the evidence on the point thus 
concludes :__ 

I am quite aware that from the mere fact that Jagan- 
natha took part in the adoption, it cannot be inferred her 
that he supposed that he was giving the consent or that there 
was on his part such exercise of discretion as would render 
the consent effectual. See Raghunadha v. Sri Brozo Kishoro(4). 
But what I desire to say is, that the Judge entirely overlooked 
the point that the evidence left no room for doubt, that if 
Jagannatha’s consent had been asked, it would not have been 
withheld. The Judge did not have an opportunity of watch- 
ing the demeanour of some of the witnesses, notably, Laksh- 
mana Singh. I am not for these reasons disposed to attach much 
weight to the finding of the learned Judge on this point. In 
my opinion, the consent of Jagannatha Singh has been proved. 

Point No. 5.__The next point that has to be con- 
sidered is, whether the consent of Jagannatha 
Singh is _ sufficient. He was a bandhu, a bhinna- 
gotra sapinda of the ‘deceased being his father’s sister’s 
sor. It has been contended for the Government that as 
-Jagannatha Singh was not an ‘agnate of the last male owner. 


4 (1876) LR 3 IA 154 at 193 :1L Ri M 69 (P C). 
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his consent would not be suficient. It is urged that the con- 
senting relationgmust be a male agnate of the deceased. In 
this case the question whether the consenting relation must be 
a male or a female does not arise. But it is said that it is 
only the consent of an agnate that will avail and that although 
cognates, that is, bhinnagotra sapindas are recognised for 
purpose of inheritance, they must be disregarded for the pur- 
pose of giving consent to an adoption. The law on the subject 
of kinsmen’s consent has gradually been developed in the 
decisions of the Judicial Committee and though there might 
have been some indefiniteness in the law at one time, the 
question is, in my opinion, now free from doubt. The con- 
sent that is referred to in the rulings is that of sapindas which 
term includes both agnates and cognates and not that of 
agnates alone. To elucidate this point I shall refer to cer- 
tain rulings of the Privy Council and from them the right 
principle can be deduced and they incidentally also show how 
the law on the point has been gradually developed. 

The first case where the point was fully considered is 
Ramnad case [The Collector of Madura v. Muthu Ramalinga 
Sethupathi (16)]. In that it was decided that in the 
case of an undivided family the consent of the adopting 
widow’s father-in-law is both requisite and sufficient. If the 
father-in-law be dead, the consent of the husband’s brothers 
must be obtained. Where the husband was divided from his 
co-parceners, the consent of the father-in-law would be 
similarly sufficient. Where no father-in-law is in existence, 
the case must depend upon the circumstances of the family. 
There should be such evidence of the assent of the kinsmen 
as suffices to show that the act of the widow was done neither 
capriciously nor from a corrupt motive. In the particular 
case, the family was a divided one and to examine the sound- 
ness of the argument now advanced, it is important to bear in 
mind that the relations whose consent was held to be sufficient 
were: h 
(1) Muthu Veroyee, the adopting widow’s mother-in- 
law; a 

(2) Muthuswami, the natural brother of Annaswami, 
the widow’s father-in-law and the nearest male relation alive. 
' Their Lordships after observing that Muthuswami was 
not a sapinda but only a samanodhaka, added that he was the 
natural brother of Annaswami and that circumstance might 








16. (1868) 12 MI A 397. 
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strengthen his title to be considered the natural male protector 
of Ramaswami’s widow. 


I refer to this case for the purposes of showing that the 
contention urged by the Government, that it is the consent of 
a male agnate that is required, is utterly wrong. Muthu 
Veroyee was an agnate but was clearly not a male. Muthuswami 
while being a male was clearly not an agnate in so far as his 
position was referable to that of the natural brother of 
Annaswami. 


In tracing the development of the law, it is also useful to 
notice that their Lordships in this judgment advert to two 
considerations: . 


(1) Observance of religious duty, and 

(2) Heirship to property. 

I shall presently show the later development of this 
branch of the subject. Before passing on from this case I 
need only observe, that the view was expressed in it, that the 
consent of every kinsman, however remote is not essential. 
The expression used in the judgment throughout is ‘‘ kinsmen” 
excepting in the last paragraph where the word “ sapinda ” is 
used. 

The next case is the Chinnakimidi case, Sri Raghu- 
nadha v. Sri Brozo Kishoro (4). In this case the principle was 
reafirmed that where the family is undivided the requisite 
authority is to be sought within the family itself. The rela- 
tions whose consent is necessary are again described as the 
husband’s kinsmen. While their Lordships recognise the 
importance of an adoption being a religious act, they again in- 
dicate that considerations regarding devolution of property 
cannot altogether be lost sight of (page 193). One of the 
propositions of Mr. Justice Holloway from which the Privy 
Council expresses dissent is, that proximity to the deceased 
with respect to rights of property is not an element to be con- 


sidered. (See p. 189.) 

“The next case is the Guntur case, [Vellanki Venkata- 
krishna Rao v. Fenkatarama Lakshmi (17) ] the point actually 
decided was, that if the adopting widow has not acted capri- 
ciously or from a corrupt motive, the Court ought not to 
minutely examine the motives operating on her mind. These 
should be proof of assent on the part of the sapindas, their 


& (1876) LR3T Ars, : IL Ri M 69 (PC). 
17. (1876) LRATA TT: ILR TIM 174 (PC). 
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Lordships observed, as should be sufficient to support the infer- 
ence that the adoption was made upon a fair consideration, by 
what may be called a family Council, of the expediency of sub- 
stituting an heir by adoption to the deceased husband. The 
reference to ‘ expediency ” shows that an adoption is not con- 
sidered wholly in the nature of a spiritual act and that temporal 
considerations cannot be disregarded. The relations indicat- 
ed in this case are the deceased husband’s “sapindas”’. 

In the next case, Venkamma v. Subramaniam (18) the 
facts that arose necessitated a more definite statement of the 
law. Besides deciding that the quality of the assent in ques- 
tion was bad, it further decided that the consent of one of the 
two cousins of the deceased was insufficient, the other of the 
same degree not having been consulted at all. The deceased’s 
relations are again referred to in this judgment as his kinsmen. 

We then come to the case of Veera Basavaraju v. Bala- 
surya Prasada Rao (5), where the doctrine of the kinsmen’s 
consent is fully developed and taken u well-defined and definite 
form. This case after affirming the rule laid downin the 
Ramnad case when the family happens to be undivided, lays 
down the following rules :_ 


1. Where the husband was at his death in a state of 
separation, the father-in-law’s consent is essentially requisite 
to the validity of the adoption. 

2. If there is no father-in-law, the assent of the divided 
brothers is equally requisite. 

3. Ifa majority assent and one refuses, his objection 
may be discounted. (The rule must, on principle, be extended 
to where the minority consists of more than one). 

4. The absence of the consent of the divided brothers or 
in case there is only one, want of his consent, cannot be made. 
good by the authorisation of distant relatives. 

5. The reasons which make the assent of the divided 
brothers a requisite condition apply *utatis mutandis to the 
case of the nearest sapindas other than brothers. 

This case places the law beyond doubt. Where there 
are relations be various degrees, the consent of the nearest 
must be obtained. The consent of the majority will be sufi- 
cient and if there is only one, his consent will be requisite. The 
reason for insisting upon the consent of the nearest sapindas 
is stated to be that they are interested in the well-being of the 
og, (igit) LR as 1 A265 :s6 MI J 40 (PC). 

18. (1906) LR34IA22:17 ML J114 (PC). 
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widow, (in other words, that they are her natural guardians) 
or that they are interested in the spiritual welfare of the de- 
ceased or in the protection of his estate. I may, in passing, 
remark that if the nearest sapinda happens to be sufficiently 
remote, the first two elements exist only in theory. The 
consideration that uniformly holds good is the third considera- 
tion, namely, that pertaining to the devolution of property. In 
this connection it is useful to note, as indicating the develop- 
ment of the doctrine, the emphasis their Lordships lay upon 
the temporal aspect of adoption. They point out that although 
some expressions in the Ramnad case might imply that the ques- 
tion of reversionary interest forms only a secondary considera- 
tion, there are other remarks in the same case coupled with the 
observations in the Guntur case which show that rights to pro- 
perty cannot be left out of consideration. In this connection, 
they cite, doubtless with approval, the words of Sircar Shastry 
to the effect that an adoption is more a temporal than a spiri- 
tual institution. 

The last case of the Privy Council on this point is Krist- 
nayya v. Lakshmipathi (3). The principles laid down in 
the previous cases are affirmed and the case is again a distinct 
authority for the proposition that the consent required is that 
of a majority of the nearest sapindas. 

None of these cases gives support to the theory that the con- 
sent must be that of agnates. Dealing with particular facts, 
their Lordships have sometimes no doubt used the expression 
“agnates” but it is scarcely right to attach importance to the 
casual use of a word and lose sight of clearly stated principles. 
As an instance, I may point out that for the respondent a pass- 
age was strongly relied on in the judgment in Veera Basavaraju 
v. Balasurya Prasada Rao (5) where the effect of the Ramnad 
case Is stated to be, that in the absence of authority from her 
husband a widow may adopt a son “with the assent of his male 
agnates.” Can it be said that these words were intended to 
control the actual decision‘in the Ramnad case, which, it is clear 
beyond doubt, as I have shown, is not that the assent of the 
male agnates is requisite? Far from Veera Basavaraju v. 
Balasurya Prasad Rao (5) being an authority for any such posi- 
tion, it clearly shows that the consent that is deemed requisite 
is that of the husband’s sapindas. Are we to ignore the repeated 
use of the words “ sapindas”’ and “ kinsmen ” on the ground 





3. (1920) I L R 43 M 650 : 30 M L J a65 (P C). 
5. (1918) LR 45 I À 265 :36 M L J go (PC). 
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that the word ‘ agnate’ is in some places used? The reasons 
given and considerations adverted to apply equally to cognates, 
i. e., bhinnagotra sapindas, as to agnates or sagotra sapindas. 
In the later cases most distinct emphasis is laid upon the rever- 
sionary interest of the consenting kinsmen. 

If the view urged for the Government is correct, it would 
follow that in the absence of authority from her husband when’ 
there are no agnates living the widow cannot make an adoption 
at all. A most distant agnate can by giving consent validate 
an adoption, whereas a very near kinsman, if he 
happens to be a cognate, cannot give consent. Is this distinc- 
tion based on any principle? Though under the law cognates 
are postponed to agnates, several of the former class are more 
closely related to the deceased than many of the latter class. If 
the consenting cognates are the immediate reversioners I fail 
to see why their assent should not be sufiicient. They are 
interested in the protection of the estate and it is their rever- 
sionary interest that is affected. Some relations who are 
cognates are more directly interested in the well-being of the 
widow and the spiritual welfare of the deceased than many 
remote agnate relations. 


There is nothing in those decisions which, expressly or 
impliedly, gives countenance to the theory that in regard to con- 
sent, cognates stand on a footing different from that of agnates. 
In the scheme of the Mitakshara succession, cognates are, with 
the exception of the daughter’s son, as a body postponed to 
agnates. As the consent of the nearer agnates is requisite and 
sufficient, so the consent, on failure of agnates, of the nearer 
cognates, would similarly validate an adoption. The rules 
laid down in the case of agnates, such as the view of the ma- 
jority prevailing, must mutatis mutandis apply also to cognates. 
Judged from the standpoint of the particular relation being re- 
quired to fill the position of the widow’s natural guardian or 
to possess an interest in the spiritual welfare of her husband, 
several cognate relations, as several agnate kinsmen, may be 
found to lack the necessary qualifications; but the test of pro- 
pinquity from the point of view of property will be found an 
unfailing test and a sure guide. 


So far I find no difficulty as this conclusion is fairly deduci- 
ble from the rulings of the Judicial Committee. The Privy 
Council, however, has had no occasion to make a pronounce- 
ment as regards the rank to be assigned to the deceased’s 
mother, his brothers, and his daughter’s son if a conflict 
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arises amongst them. Although for purposes of succession 
the order is, the daughter's son, the mother, the father, the 
brothers, it has now been decided that for the purpose of giv- 
ing consent the father comes first. The mother according to 
the Ramnad case has a place, but the question remains where 
does she come? If the mother consents but the brothers re- 
fuse or the brothers consent and the mother refuses, what will 
be the result? In this scheme, what isthe place of the 
daughter’s son? When the contest has reference to this limited 
group, the point may present some difficulty, and for an obvi- 
ous reason each one of these relations, on account of close 
affinity to the widow’s husband, holds an important position 
both from the spiritual and temporal standpoints; but in the 
case of remoter kinsmen this element of difficulty does not 
exist. | When the point I have indicated has to be decided, 
the observations of the Judicial Committee in regard to a 
family council may probably furnish a solution. 


One aspect of this question actually presented itself in 
Viswasundara Rao v. Somasundara Rao (2) and it was there 
decided that when the deceased’s brothers assented to the 
“ adoption the consent of the daughter’s son was unnecessary. 
I refrain from expressing any opinion on the actual point 
decided in it, although, I must confess, with the greatest res- 
pect to the learned Judges, that [am unable to agree with 
much of the reasoning which supports their judgment. To 
take only one of the reasons__to say that the daughter’s son 
owes no spiritual duty to the deceased is against the spirit 
and the letter of the Hindu Law and is opposed to Hindu 
sentiment. I do not, however, wish to enter into a detailed 
consideration of the reasons as I am generally in agreement 
with the criticism of this judgment of Ramesam, J., in 
Anne Brahmayya v. Chelasami Rattayya (1). 


The point that has to be decided in the present case, how- 
ever, is, there being no agnate relation and the nearest cognate 
relation who under the law would be the presumptive rever- 
sioner having assented to the adoption, does his consent vali- 
date it? In my opinion, it clearly does. 


I shall now deal with the sixth and the last point, is 
Kesar Singh a heritable bandhu of Anantaram Singh? The 
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following pedigree explains the relationship of the parties :— 
Dhan Singh a’fas Keanu Singh (wifo) Kausalya Bal 





| 
Ammir Bal—Doka Singh (husband) Mohan Singh 
(wife) Venku Bal 





| l | 
Sundara Ba: Jagannatha Padam Singb Ananta Ram Singh ( Propositus) 
(husband) Singh (wife) (wife) Rama Bai 
Kiseen Singh Gaure Bal 


po 
Ganga Bal—Ramachandra Singh (husband) 





| | 
Kesar Singh Subadra Bal Surja Hai Ranht Singh, 
(adopted son (husband) 
of Ratna Bai Lakshmana Singh 
and and deft.) 


It is contended on behalf of the Crown that Kesar Singh 
is not a heritable bandhu of the propositus. The contention 
is based on what is known as the “‘line theory” of Professor 
Rajkumar Sarvadhikari. It is urged on the other side that 
judged by the tests accepted in the rulings of the highest 
authority the appellant is entitled to succeed and the doctrine 
formulated by Sarvadhikari does not find support in the words 
of the ancient expounders of law. 

To deal with these contentions, it is necessary to glance 
briefly at a few of the leading principles in regard to the law 
of bandhu succession. The right of bandhus, or kinsmen 
related to the deceased through females, to succeed, is primari- 
ly based upon the text of Yajnavalkya which runs thus :_. 

“The wife, daughters, both parents, brothers and likewise their sons 
gotrajas, bandhus, a pupil and a fellovw-student. Of these, on failure of the 
preceding, the next following in order is heir to the estate of one who has 
departed for heaven leaving no pura (lineal male descendants).” 

Let us now turn to Vijnaneswara’s commentary, the 
Mitakshara. The subject is dealt with in Chapter II, Ss. 5 
and 6 of Mr. Colebrooke’s translation of that work. On 
failure of brother’s sons, says the Mitakshara, (S. 5) got- 
rajas or agnates share the estate. Paternal grandfather is said 
to take the inheritance first. Then the order of succession 
is given of gotraja sapindas. By way of parenthesis, Vijna- 
neswara says that he is dealing in this section with the succes- 
sion of samanagotra sapindas only, as bhinnagotra sapindas are 
indicated by the term “bandhu.” The Sanskrit words are: 

Bhinnagotranam Sapindanam bandhu sabdena grahanat. 
Here then do we find the definition of the word ‘bandhu’. That 
word is used to indicate bhinnagotra sapindas, the opposite 
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of the term is gotraja sapindas or samanagotra sapindas. S. 5, 
as I have said, deals with the succession of gotrajas. In S. 6, 
the bandhu succession is dealt with. According to the text 
of Yajnavalkya cited above bandhus take the estate after the 
gotrajas and the order of succession among the bandhus is des- 
cribed in S. 6. In this connection it is unnecessary to refer 
in more detail to this section to which I shall return later. 


We have thus seen that the term ‘bandhu’ is synonymous 
with bhinnagotra sapindas or sapindas belonging to a different 
family (gotra). Who then are sapindas? To understand 
this term, we must first turn to cl. 6 of S.5. Itis there 
indicated that “the relation of the sapindas ceases with, the 
seventh person.” But we must bear in mind that S. 5 is con- 
fined, as I have said, to the laying down of the order of suc- 
cession of gotraja sapindas. The limit of the 7th degree is 
thus expressly stated with reference to gotraja sapindas of 
the same family. In the Chapter of the Mitakshara dealing with 
inheritance (Vyavaharadhyaya ) the word ‘sapinda’ as it occurs 
in the expression ‘bhinnagotra sapinda’ has not been defined. 
In Acharadhyaya (Chapter on the rules of conduct) to which 
I must now advert Vijnaneswara lays down the rules in regard 
to marrtage. 

The author says: 

“He should marry a girl who is non-sapinda with himself. Non-sapinda 

means, pot his aapinda. Sapinda relationship arises between people through 
thelr being connected by particles of one body.” 
Vijnaneswara here recognises that the word ‘sapinda’ under- 
stood in this, its etymological sense, may be applied almost to 
all men and it is necessary to limit it, its signification, to 
certain definite individuals. 

Vijnaneswara proceeds to say that with the object of so 
limiting it, Yajnavalkya has laid down “after the sth ancestor 
on the mother’s and after the 7th on the father’s side” the 
relationship of the sapinda ceases. 


Panchamaé saptamat urdhvam matrutah pitrutah tatha. 

This text means, says the Commentator, 

» “On the mother’s side in the mother’s line after the sth, on the 
father’s side in the father’s line after the 7th (ancestor) the sapinda 
relationship ceases.” 

By this process we arrive at the meaning of the word 
‘bandhu’. In Vyavaharadhyaya we find that bandhus are des- 
cribed to be bhinnagotra sapindas. This is the first stage. 
We then find it stated in the Acharadhyaya that the sapinda 
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relationship ceases beyond the sth in the mother’s line and 
beyond the 7th in the father’s line. This is the second stage. 
Putting these two parts of the definition together we arrive at 
the result that a bandhu is a relation belonging toa different 
family not removed beyond the sth degree in the mother’s 
line or beyond the 7th in the father’s line. I have so far dealt 
with the text of Vijnaneswara’s commentary upon it. 


I shall now pass on to another text, the text of Manu 
which reads thus:_ < 


Ananlarah sapindaihyah tasyatasyadhanam bhavet. 


which has been understood as meaning “the property of a 
near sapinda shall be that of a near sapinda”. This is the 
foundation of the doctrine that the relation of sapindaship 
must be mutual. I shall illustrate this by the following 
diagram :__ 


9 S—r 
Ši ab; 
s 

b 

S—'4. 


In this diagram $ represents a male and D a female. Are 
S. b and S-4 sapindas of each other? S§.6 is connected 
through 'his father and is within the prescribed 7 degrees from 
the common ancestor 4, but S-4 who traces descent through 
his mother is beyond the limit of 5 degrees from 4. There 
is therefore no mutuality of sapinda relationship between S. b 
and 8-4. This element of mutuality being absent they cannot 
inherit to each other. 


Let me now apply the rules I have so far deduced to the 
present case. Dhan Singh is the common ancestor of Kesar 
Singh, the claimant and Anantaram Singh, the propositus. Kesar 
Singh claims relationship through his mother Gangabai and is 
sth in descent from Dhan Singh. Anantaram Singh traces 
relationship through his father Mohan Singh and is third in 
descent from the common ancestor. The test of degree as 
well as the test of mutuality are thus satisfied. If these are 
the only two tests that are to be applied, Kesar Singh’s claim 
to be 4 heritable bandhu must be upheld. 
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This leads me on to a discussion of what I have described 
_ asthe “line theory” of Professor Sarvadhikari. 

Chapter II, S. 6 of Mr. Colebrooke’s translation of the 
Mitakshara must in this connection be referred to. 

After having dealt with agnates in S. 5, Yajnavalkya deals 
with bandhus in S. 6. 

He says:_ 

“On failure of agnates the cognates are heirs; cognates are of three kinds, 
related to the person himself, to his father or to his mother as is declared by 
the following text”. 

The text of Vridhasatatapa is then cited which groups bandhus 
under three headings: i 

(1) Atma bandhus._Sons of his own paternal aunt, 
sons of his own maternal aunt and sons of his own maternal 
uncle. 

(2) Pitru bandhus._Sons of his father’s paternal aunt, 
sons of his father’s maternal aunt and sons of his father’s 
maternal uncle. 

(3) Matri baxdhus._Sons of his mother’s paternal aunt, 
sons of his mother’s maternal aunt and sons of his mother’s 
maternal uncle. 

Vijnaneswara then proceeds + 

“Here by reason of near affinity atma bandhue are his successors in the 
first instance, on failure of them pitra bandhue; or if there be none, matri 
bandhus. This must be understood to be the order of succession here intended.” 

Professor Sarvadhikari evolves a theory out of this. He 
proceeds in this way. The bandhus specifically mentioned 
will, on an examination, be found to belong to certain families 
and he infers therefrom that heritable bandhus must be restrict- 
ed to those families. The families are the following :— 


1. The family of the propositus. 
2. The family of the mother’s father of the 
propositus. 
3. The family of the father’s mother’s father of the 
propositas. 
4. The family of the mother’s mother’s father of the 
propositus. 
To this Professor Sarvadhikari feels obliged to add the 
cognate descendants of the propositus. 
I shall now state the five groups of bandhus prepared on 
this basis: 
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Family No. 1. His (propositus’s) cognate descendants. 

Family No. 2__Cognate descendants of his agnate 
ascendants. 

Family No. 3..__Descendants of his mother’s agnate 
ascendants. 

Family No. 4 —The descendants of his father’s mother’s 
agnate ascendants. 

Family No. 5 The descendants of his mother’s mother’s 
agnate ascendants. 

In the present edition of Sarvadhikari’s work the bandhus 
belonging to the first three families are termed Atma bandhus, 
the bandhus belonging to the fourth family, Pitru bandhus, the 
bandhus belonging to the fifth family, Matri bandhus. 
As J have already said, according to this doctrine, a person 
who does not belong to these five families cannot be a heritable 
bandhu. First then, we have to ascertain whether applying 
this rule the claimant is a heritable bandhu of the propositus. 
Then we have to apply the test of mutuality, that, we have to 
determine, whether applying the same rule, the propositus is 
a heritable bandhu of the claimant. 

Now taking the facts of this present case, the claimant, 
from the point of view of the propositus, falls within the five 
families. Kesar Singh isa cognate descendant of Anantaram’s 
agnate ascendant. But Anantaram, from the point of view of 
Kesar Singh, does not belong to one of the five prescribed 
families. Thus, the test of mutuality is wanting. Kesar 
Singh’s claim cannot therefore be upheld if this theory is 
adopted. 

The question is, does this doctrine find support either in 
any ancient text or recognised commentary. No authority is 
relied on by the learned author. The result of applying the rule 
laid down by him is to further narrow the class of heritable 
bandhus. My remarks are not intended to be a criticism of 
his theory as such. It may be both logical and rational, but 
it is the duty of the Court to interpret and apply the lawas it 
stands and I find no justification for accepting the view of 
Professor Sarvadhikari. This rule has not received the appro- 
val of the Judicial Committee. 

The learned Government Pleader invites our attention to 
three cases. The first case he relies upon is Umaid Bahadur 
v. Udoi Chand (7). | 


7- (188) LL R6C 119 (F B). 
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Bka) C (d) 
D (d) 
E (s) 
F (s) 

E in the diagram above given was the claimant in the case 
„and the learned Judges held that he could succeed to the estate 
of B, the propositus. This was the point decided and so far 
there is nothing in the case to support the respondent's conten- 
tion. Having held that E can inherit, the learned Judges,went 
on to state, at the close of their judgment, that F would not be 
a bandhu and no reasons are given. This is clearly an obiter 
dictum. It is suggested, and this seems to be the case, that 
this decision having been given at the time Sarvadhikari 
delivered his lectures the learned Judges adopted his view and 
in the illustration gave expression to it. 

Nor did the present question arise in Babu Lal v. Nanku 
Ram (8) which is relied on merely because certain observa- 
tions in the previous case Umaid Bahadur v. Udoi Chand (7) 
were cited in the judgment. To remove any mis- 
apprehension I must state that at page 345 certain relations are 
found grouped in five classes, and beyond the mere accident 
that the families mentioned by Sarvadhikari are also five in 
number, there is nothing in common between the five groups in 
this judgment and the five families of Sarvadhikari. 

The third and the last case relied on for the respondent is 
Chinna Pichu Aiyangar v. Padmanabha Atyangar (10). The 
claimant in that case is indicated in the following diagram +. 


s` 
| 
| | 
S D 
| | 
§ B 
d | 
| 
(Propositus) (Claimant) 


The claim was disallowed on the authority of Umaid Baha- 
dur v. Udoi Chand(7).Napier, J., expressly said that he would 
adopt the view of Sarvadhikari for the reason that Umaid 

7. (1880) ILR 6C 119 (F B). 8. (1894) ILR 22C 449. 
ro, (1920) ILR 44 M 121 :39 M L J 417. 
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Bahadur v. Udoi Chand (7)had never been doubted. This view, 
however, did not commend itself to the other learned Judge, 
Sadasiva Aiyar, J., but he agreed with Napier, J., in disallow- 
ing the claim on the somewhat curious ground that he is gene- 
rally against claims by remote relations and that only by legis- 
lation the anomalies of the present law could be removed. 


I do not think there is such authority as will compel us to 
accept the view of Professor Sarvadhikari which finds no sup- 
port in the texts of ancient commentaries and which has the 
effect of unduly limiting the bandhus who can inherit. Several 
modern commentators have refused to recognise the dictum of 
this dearned writer as correct. I need only mention Ghose 
and Sircar Shastri. In the table given in Sir -Sankaran 
Nair’s Edition of Mayne, a person is indicated as the heritable 
bandhu who occupies the position of Kesar Singh although in 
the table given in the present edition which is apparently 
modelled upon Sarvadhikari, that relation is omitted. 


The subject of bandhu successions was considered at some 
length in Ramchandra Martand W aiker v. Vinayak Venkatesh 
Kothekar (9). Among the tests laid down in the very instruct- 
ive judgment is not to be found the test now under discussion. 
Although their Lordships refer to passages in Umaid Baha- 
dur v. Udoi Chand (7) and Babu Lal v. Nameu Ram (8) 
as also to the work of Sarvadhikari, there was no necessity to 
consider the present point. 


It has been suggested that as the authority of Sarvadhi- 
kari as an eminent lawyer has been recognised by the Judicial 
Committee, we must adopt the rule formulated by him on this 
head. I do not think that this is a safe guide. Now turning to 
the five families as classified by Sarvadhikari, father’s father’s 
sister's son is described as Atma bandhu, whereas according to 
the text he is a Pitru bandhu. And again, mother’s father’s 
brother’s son and mother’s father’s sister’s son are according 
to Sarvadhikari Atma bandhus, whereas they are according to 
the text Matri bandhus. According to Sarvadhikari again, the 
bandhus in the first two families must be exhausted before a 
bandhu in the third family can come in. This view has been 
dissented from by the Privy Council in Muthuswami Mudaliar 
v. Sunambedu  Muthukumaraswami Mudaliar (12). 





` 


7. (1880) ILR 6C 119 (F B). ` 8. (1894) I LR 22 C 339. 
9. (1914) IL R 42 C 384 at 394 : 27 M L J 333 (P C). 
12. (1896) LR24IA83:6ML Jir (PC). 
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In that tase mother’s brother was preferred to father’s father’s 
sister’s son, thdt is a relation in family No. 3 (Sarvadhikari) 
was preferred to’a relation in family No. 2 (Sarvadhikari): 
At page 409 their Lordships describe a father’s father’s 
sister's son as a pitru bandhu which is in consonance. with the 
text but is against the view of Sarvadhikari. It is noteworthy 
that in Muthuswami v. Muthukumataswami (19) which is the 
‘decision of the Madras High Court, affirmed by the Privy 
Council in the last mentioned case Muthuswami Mudaliar. v. 
Sunambedu Muthukumaraswami Mudaliar (12), the grouping 
of ‘Sarvadhikari was not accepted. In “Wedachala 
Mudaliar v. Subramania Mudaliar (20), the’ dicta of Muthu- 
swami Aiyar, J., in Muthuswami v. Muthukumaraswami- 119) 
were approved by the ‘Judicial Committee. I have arrived at 
the conclusion that the view of KAIN Sarvadhikari on this 
point’ cannot be accepted. 

Í cannot conclude the aceon of this point without 
adverting tó one matter which I think is of some-importance. 
I have said in the course of this judgment, that in the case of 
bandhus, sapinda relationship ceases beyond the sth from the 
mother and the 7th from the father. This is repeatedly 
referred to in the fu pei of the Judicial Committee in 
Ramchandra Martand v. V inayak Venkatesh (9). The 
question’ in`that case was whether the plaintiffs who claimed 
through their mother but who were bhinnagotra sapindas be- 
yond the fifth degree could inherit. It was held that they 
could not. I refer to this point, because there are some obser- 
vations in the judgment which may at first sight seem to imply 
that the limit of sapinda relationship in the case of bandhus 
ceases with the sth degree irrespective of whether the claim is 
traced through the father or the mother. The District Judge 
has. held “that the appellants claiming through their mother 
and;being 6th in descent from their common ancestor Timaji 
Pant were outside the limits of heritable bandhus recognised by 
the Mitakshara Law and has no claim.” (See page 291). This 
was the view that was affirmed by the Privy Council. There is 
ngthing in the judgment to suggest that their Lordships intend- 
ed to do away in the case of bhinnagotra sapindas well-recognis- 
ed distinction dependent upon whether the claim is traced 
through | the father-or the mother. The view which their Lord- 
“75. US) ILR 42 C 584: 27 M LJ 433 (P C). 

19. (1896) LR ag LA 83:6ML J ras (PC). 
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ships refused to accept is that of Gopalachandra Sircar Sastri — 
the view which was pressed before the Judicial Committee by 
Mr. de Gruyther to the effect that the word “bandhu” includes 
either all cognate relations without any restriction or at any 
rate all cognates within seven degrees on both the father’s as 
well as on the mother’s side. The distinction to which I have 
referred is recognised in all works of Hindu Law whether the 
writer belongs to the school of Sarvadhikari or not. It was 
not suggested in the course of the arguments before us, that 
such a distinction does not exist but I have considered it neces- 
sary to make these remarks as in what I have stated I have 
recognised this distinction. 

My conclusion therefore is, that Kesar Singh is a heritable 
bandhu of Anantaram Singh and the claim of the Government 
must fail on this ground also. 

In the result the appeal succeeds and it is allowed and the 
suit is dismissed. IĮ agree in the order as to costs made by my 
learned brother. l 


A. S. V. Appeal allowed. 
i PRIVY COUNCIL. 
[On Appeal from the Court of the Judicial Commissioner of 
Oudh.] 


PRESENT :— VISCOUNT DUNEDIN, Lorp BLANESBURGH, 
SIR JOHN EDGE AND MR. AMEER ALI. 


Balbhaddar Singh and another ies A ppellants* 
v. ; 
Badri Sah and another PERR Respondents. 


Damages—Suit for malicious prosecution—Essentials to be proved by plain- 
uf—Termination ix his favour ef criminal procecdings—Inuocence of charge. 


In an action for damages for malicious prosecution, the plaintiff has to 
prove, not necessarily that he wae innocent of the charge on which he was tried, 
but thet the proceedings connected with such charge and trial terminated in his 
favour, if from their nature they were capable of so terminating. Basebe v. 
Matthews, 3 C P 688; Delegal v. Highley, s Bing N C 950; Westen v. 
Beeman, 27 L. J. Exch. 57; Huntley v. Simson, 27 L. J. Exch. 194 referred to, 

In countries such as India, where “prosecution,” in the most literal sense 
of the word, is not a private act, an action for malicious prosecution could not 
be brought, stricily speaking, against a private individual; but the giving sf 
information by that individual to the authorities, which naturally leads to prose- 
cution, is tantamount to prosecution, and will ground an action 
in tort for malicious prosecution. : 


“PC Appeal No, 66 of 1924, 16th March, 1926, | 
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peal from a decree (6th August, 1923) of the Court 
of the Judicial Commissioner (Dalal and Cuming, JJ.) revers- 
ing a decree (15th May, 1922) of the Subordinate Judge of 
Kheri (S. A. Hasan, Esq.) . 

The facts are set forth in the judgment of their Lordships. 

L. de Gruyther, K. C. and B. Dube for appellants. 

A.M. Dunne, K.C. and T. W.B. Ramsay for 
respondents. 

. 16th March, 1926. The Judgment of the Board was 
delivered by 

Viscount DUNEDIN :— The appellants and respondents 
are lambardars and the principal inhabitants in the village of 
Mohiuddinpur. The suit arises out of circumstances of è 
remarkable character, which took place in connection with a 
crime as to which the complete truth will in all likelihood never 
be discovered. 

One Sheo Bux, a humble inhabitant of the village, was 
last seen alive on the evening of the 17th September, 1919. 
As he was under police supervision his absence after that date 
was noticed by the village policeman, but it was supposed that 
he had gone to some other village. 

On the 20th September, a little after noon, a party of 
four persons arrived’ at the police office, which is situated at a 
place called Pasgawan, about two miles from the village. These 
were Badri Sah, a lambardar in the village, and one of the 
respondents, Hazari, a cultivator, his son, Raghunath, 
aged 18, and Bharat, a cultivator. The sub-inspector of 
police was, at the moment, absent, and a policeman was in 
charge. Raghunath then proceeded to make a confession, 
which was recorded in the police diary of the day. The con- 
fession was to this effect :— 


The appellants had, some time ago, offered him Rs. 500 
if he would do away with Sheo Bux. He had returned an 
ambiguous answer to the proposal. On the 17th September 
his father had gone away from the village. The appellant 
Bachchu had then said that this was the opportunity desired. 
Accordingly when nightfall camc the two appellants came to 
his house and despatched Teja, a barber, 16 years old, to fetch 
Sheo Bux. They all sat down; then Balbhaddar fell upon 
Sheo Bux, put his hand on his mouth, while Bachchu grappled 
with him. With the assistance of Teja and himself, Raghu- 
nath, they carried him into the house. He and Teja held his 
feet. Balbhaddar sat on his chest and:held his mouth and 


Viscount. 
Dunedin. 


44 THE MADRAS. LAW JOURNAJ REPORTS.- [vor. 


Bachchu, with a knife, cut his-throat-and he died. A hole was 
then dug in the floor of the house and the body buried. He 
applied for his Rs. 500, but was told by the appellants he would 
get that when they took the body away. On the 19th Septem- 
ber’ he asked them to take away the body, but they said that 
they had had no opportunity of doing so. This day, that is 
the 2oth, his father had returned and he told him the whole 
story. “ His father went to Badri Sah, who told him to. bring 
Raghunath to.him where he was sitting along with Bharat 
Singh. To them he repeated the story, whereupon they all 
took him to the police office. After this he was consigned to 
the lock-up, and the policeman in charge sent a message to the 
sub-inspector. The sub-inspector hurried back to the village 
and sent for Raghunath from the lock-up. He repeated to 
him the same confession, and on being taken to his house point- 
ed out where the body was buried and where the shoes and 
garments of the deceased were also buried. Ss 


_. The body,was exhumed; the shoes and garments found. 
It was the body of Sheo Bux and his throat was cut. The. 
sub-inspector thereupon arrested Teja and locked him and 
Raghunath up. The next morning he sent both Raghunath 
and Teja to Lakinpur, and there, on the 24th September, they 
weré brought before the magistrate. The magistrate, as in duty 
bound, took a ‘statement from each of them, no policemen 
being present, and he having duly informed them that he was 
a magistrate. , Raghunath repeated his confession with a little 
more dramatic detail, but in all essential respects as before. 
Teja gave a shorter account. He described the murder in 
identical terms, To each of these confessions the magistrate 
appended this note — 


“I believe that this confession was voluntarily made. It was made in 
my presence and hearing. It was read over to the person making it, and was 
admitted by him to be correct. Tt contains a full and true account of the state. 
ment made by him.” | 


On the 27th October the magistrate, having examined 
some other witnesses, among whom was Musammat Parbati, 
the mother of the murdered man, who swore that, on the 17th, 
she saw the two appellants along with Raghunath and Teja at 
Raghunath’s house, issued warrants for the arrest of the two 


appellants. The appellants were absent and the warrant was 
not executed. : 


.. (On the 30th December the magistrate took up the case, 
and-on the eviderice committed Raghunath and Teja for trial, 
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hut discharged the appellants who, without the execution of the 
warrant had voluntarily appeared, as he considered there was 
no real evidence against them except the confessions of Raghu- 
nath and Teja. Subsequently, some doubt having arisen in 
the mind of the District Judge as to whether this dismissal was 
right, summonses were issued to the appellants to appear be- 
fore the District Judge. These were taken up by the District 
Judge, Mr. H. G. Smith, who was not the Judge who had rais- 
ed the doubts. He again discharged the appellants, consider- 
ing that there was not sufficient evidence to warrant them being 
put on their trial. 


... The trial took place, but when Raghunath and Teja were 
asked as.to their confessions, they both admitted that they had 
made them, but stated that they were untrue. _ Raghunath 


said 

“I said to Badri that the corpse seemed to be in the house. Badri Sah 
then, took me to his Chaupal and there he gave me sherbet to drink, He wok 
me to the police station and asked me to get the names of Bachchu Singh and 
Balbhaddar Singh recorded, adding that otherwise I would be hanged 
sind that he would defend me. When I reached the police station I felt as if 
intoxicated. I do not know what I got recorded in the report.” 

Teja said s_ ` 

` “The day on which the sub-inspector visited my village, i. 4., on Satur: 

day, Badri Sah came to my house et midday and said, ‘Raghunath Singh names 
you. If you say what I ask you, I will get yon released.’ Thereupon 1 
stated before the Deputy (Magistrate) what Bedri Sah and the 8ub-Inspector 
asked me tov say. 1 do. not know who committed the murder.” 

In the end both-were discharged, there being, in the view 
of the Sessions Judge, not sufficient evidence against either of 
them. 


After this the present appellants applied to the magistrate 
to order the prosecution of Raghunath and Badri Sah. The 
magistrate gave leave to prosecute under S. 211 of the Indian 
Penal Code, which is 


_. “Whoever, with intent to cause injury to any person, institutes or causes 
to be instituted any criminal proceeding against that person, or falsely charges 
any person with having committed an offence, knowing that there is 
bo just or lawful ground for such proceeding or charge against that person, shall 
be ponished with imprisonment of either description for a term which may ex- 
tend to two yenis, or with fine, or with both; 


Pi 


“And if such criminal proceeding be instituted on a false charge of an 
offence punishable with death, transportation for life, or imprisonment for ‘life, 
or imprisonment for seven years or upwards, shall be punishable with imprison- 
ment of either description for a term which may send to seven years, and shall 
also be liable to fine.” 
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The Sessions Judge on appeal came to a different conclu- 
sion as regards Badri Sah, and quashed the leave given. He 
said in the course of his judgment -— 

«I do not think it would be possible to prove that Badri Sah instigated 
the making of the charge.” 

The appeal was taken to the Commissioner, but he con- 
firmed the determination of the Sessions Judge. 

The appellants then raised the present civil suit for mali- 
cious: prosecution. The crucial averment was that the respond- 
ent Badri Sah had tutored Raghunath and Teja to say what 
they did in their original confessions. Evidence was led before 
the Sybordinate Judge. The facts which have already been 
detailed and as to which there could be no controversy were 
proved. Some other witnesses were examined, as to whose 
testimony there was controversy, with which their Lordships 
will presently deal. , 

Teja, bein examined, repeated his recantation of his ori- 
ginal testimony, saying that Badri Sah had tutored him. But 
Raghunath reverted to his original account, saying that the 
story of the murder having been committed by the appellants 
with the assistance of Teja was true. The learned Subordinate 
Judge delivered an exceedingly careful judgment, and came to 
the conclusion that the plaintiffs, now appellants, had made out 
their case. 


On appeal to the Court of the Judicial Commissioner of 
Oudh, the Judicial Commissioners reversed that judgment. 
Unfortunately, however, they took a completely wrong view of 
the law of the case. In their judgment they put the matter 
thus :_ 

“In an action for malicious prosecution the plaintiff has to prove — 

“(1) That he was prosecuted by the defendant 

“(a) That he was innocent of the charge upon which he was tried. 

(3) That the prosecution was instituted against him without any rert- 
sonable and probable cause. 

“(4) That it was due to a malicious intention of the defendant, and not 
with a mere intention of carrying the law into effect.” 

Proposition (2), as stated, is quite erroneous. It should 
be “That the proceedings complained of terminated in favour 
of the plaintiff if from their nature they were capable of so 
terminating.” This phraseology may be found in the judg- 
ment of Montague Smith, J., in Basebe v. Matihews (1). But 
the practice was in accordance with these words long before 


— 





1. (1867) LR a C P 684 at 688. 


Tn 


LI] THE MADRA§ LAW JOURNAL REPORTS. 47 


that case. Under the old forms of pleading a declaration, if 
the law were really as the Judges in this case defined it, would 
in all cases where there had not been an actual acquittal have 
been bad if there were not added the statement that the plaintiff 
was innocent of the crime charged. The reports may be 
searched in vain for any declaration so found bad, though there 
were many cases where prosecutions had terminated without 
acquittal. There was controversy as to what terminated pro- 
ceedings, as, ¢.g., whether a nokle prosequi of the Attorney- 
General was a termination. But at any rate it was quite settled 
that a prosecution comes to an end when a magistrate declines 
to commit [Delegal v. Highley (2), Weston v. Beeman (3), 
Huntley v. Simson (4)]. Accordingly in Bullen and Leake’s 
Precedents, 8th Edn., at p. 434, the regular form is given for 
an action for malicious prosecution when the plaintiff has been 
arrested and brought before a magistrate. After narrating 
the arrest and the charge, it continues: “The said Justice hav- 
ing heard the said charge dismissed the same and discharged 
the plaintiff out of custody, whereupon the said proceedings 
terminated.” In the present case it was sufficient for the ap- 
pellants to prove, as they have done, that the criminal proceed- 
ings threatened on account of the disclosure contained in the 
confessions of Raghunath and Teja ended so far as they were 
concerned when the Sessions Judge finally refused to commit 
them for trial. That opened the way for the proof of the 
next proposition that the respondents had instigated the pro- 
ceedings maliciously and without probable cause. 

The result of the view of the law taken by the Judges was 
that the evidence was gone into with a view of saying whether 
the appellants had proved their innocence, and finally the learn- 
ed Judges held that “the plaintiffs have failed to prove their 
innocence of the crime.” 


Tt is true that, having stated that “the two main issues in 
the case are (1) whether the plaintiffs have proved themselves 
to be innocent of the charge of murder, and (2) whether Badri 
Sah instigated Raghunath to implicate the plaintiffs falsely,” 
they go on to consider this (2) which, taken by itself, is rele- 
vant, but unfortunately their view on the second issue is per- 
meated by their view on the first. Indeed, they say so them- 
selves: “The two issues of the plaintiffs’ innocence and Badri 
Sah’s tutoring run into each other.” Although, therefore, 
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there‘are various comments on the evidence in the judgment 
which are of value, the mistaken view so permeates it as to 
make it impossible for their Lordships to confirm the judgment 
as it stands. They are consequently compelled to consider 
the judgment of the learned Subordinate Judge just as if the 
appeal had come direct from him to them. Their Lordships 
wilk now advert to the evidence given in addition to that which 
proved the facts which have been already set forth, and it will 
be convenient to separate that as to which there is no contro- 
versy from that as to which controversy exists. It was clearly 
proved: that between the appellants Balbhaddar and Bachchu, 
who are uncle and nephew, on the one hand,-and Badri Sah on 
the other, there was a long standing and bitter enmity. They 
were the two principal families in the village and people of 
influence. The other persons who appear in the course of the 
case were all in very humble positions. This enmity had shown 
itself in litigations and prosecutions. Fines had been imposed 
and punishments inflicted, and there was a state of deadly feud 
between the two families. l 

On the night of the 17th a neighbour had heard a noise 
going on in Raghunath’s house, and he had seen two men run 


out of the house and a light- extinguished, but identification was 
out of the question. 


So far as to matters which cannot be controverted. Next 
as.to thé evidence as to which there was controversy. Musam- 
mat Parbati, the mother of Sheo Bux, said that she remember- 
ed.Teja coming for Sheo Bux to go to Raghunath’s house a 
little after nightfall. - She then said that she got dinner ready 
and went to Raghunath’s house to ask Sheo Bux to come back to 
dinner. She found'there Sheo Bux, Balbhaddar Singh, Badri 
and Teja all sitting together. In answer-to her request Sheo 
Bux said he did not need dinner as he had eaten already, and 
that he would not come home; he would take his turn as watch- 
man. On the other hand, it is. pointed out that this witness 
originally made no statement to the police. She was cramined 
twice before the magistrate, and on each occasion she said that 
the reason why Sheo Bux did not wish to dine was because he 
had already eaten yams. The post mortem disclosed that 
there was only pulse and rice in his stomach and not yams. 
Before the Sessions Judge she was again examined, and . she 
then went back on the statement as to yams, and said that he 
had only eaten rice. It was her statement that led the magis- 
trate.to, issue a warrant for the apprehension of the appellants, 
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Badri Sah, the respondent, confirmed the statement that 
he was approached by Hazari, the father of Raghunath, and 
then by Raghunath, and that after hearing the story he went 
with them to the police station. He denied having seen 
Raghunath previously to the joint meeting between him and 
Hazari. Hazari, it may be noted, had died before the evi- 
dence was led in this case. Buta schoolmaster deponed that 
he had seen Badri Sah and Raghunath talking together “in the 
morning.” A man called Bikari said that a day before the 
confession he went to Badri Sah’s house and that, as he ap- 
proached from outside, he overheard Badri Sah say to Raghu- 
nath that if he would not leave out the names of Balbhaddar 
and Bachchu he would save him. On the other hand, there 
seems no particular reason for Bikari being at the house. He 
had a grudge against Badri Sah, and the whole story is contrary 
to the united story of Badri Sah and Raghunath of the first 
communication having been made when Hazari brought 
Raghunath to Badri Sah. 


As already stated, the learned Subordinate Judge decreed 
in favour of the plaintiffs. Their Lordships wish to emphasise 
their appreciation of the carefulness and ability of the judg- 
ment. They have given every weight tothe reasoning, al- 
though, as will be explained hereafter, they are not able to 
reach the same conclusion. The reasons which led the Subordi- 
nate Judge to reach his conclusions may be summarised thus :_ 


(1) Not only were the appellants not prosecuted after 
being brought up before the magistrate, but the idea of their 
having murdered-Sheo Bux rests on no foundation. There 
was no enmity. Two motives were suggested. One a desire 
to get his house; but this is not really proved, and, besides, the 
widow would still have had it. Second, a supposed intrigue 
between Sheo Bux’s wife and Bachchu and also Raghunath. 
This is only suggested by Badri and Raghunath, and the idea 
of coparamours plotting together to get rid of a husband is 
against human experience. Musammat Parbati’s evidence 
was quite unreliable. 

(2) The undoubted hatred of Badri Sah to Balbhaddar 
and Bachchu. 


(3) Badri Sah was the person who suggested that 
Raghunath should go to the police station and confess. 
(4) All through the various proceedings Badri Sah was 
always to the fore. He got his own pleader to undertake the 
R—7 
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defence of Raghunath. All he wanted was that the appellants 
should be convicted. 


(5) There was no reason, if Raghunath had confessed 
e yg father Hazari, that Hazari should have gone to Badri 
ah. 


(6) The deputy magistrate in the application for sanc- 
tion under the Indian Penal Code took the view that Badri Sah 
had tutored Raghunath and Teja. (Itis omitted to be stated 
that two Judges took the opposite view.) 


(7) There was no reason for Teja making his first con- 
fession-voluntarily. He was not in danger if he kept quiet. 
Ergo it seemed to be inspired by Badri Sah. 


(8) Raghunath is utterly untrustworthy. He confessed, 
recanted and then reconfessed. Teja only once recanted and 
then adhered to it. 


There is much in this reasoning, but what, in their Lord- 
ships’ opinion, the learned Subordinate Judge has a little left 
out of view is that this is not a case which must be determined 
on a balance of probabilities. The question is not, “Did the 
appellants commit the murder?” or, “Did Badri Sah invent the 
murder against them?” the two queries exhausting the possibi- 
lities of the situation. The question is, “Have the appellants 
proved that Badri Sah invented and instigated the whole pro- 
ceedings for prosecution?’ Of course there is nothing in the 
point which seems to have been taken in the Courts below but 
which was not urged before their Lordships, that here de facto 
the appellants were not prosecuted by the respondent. In any 
country where, as in India, prosecution is not private, an action 
for malicious prosecution in the most literal sense of the word 
could not be raised against any private individual. But giving 
information to the authorities which naturally leads to prosecu- 
tion is just the same thing. And if that is done and trouble 
caused an action will lie. But it must be kept in view that, so 
far as the police were concerned, there was ample cause for the 
initiation of prosecution proceedings. There were the clear 
narratives of two people, Raghunath and Teja, concurrent in 
all necessary particulars. The appellants must, therefore, go 
the whole way. There is no halfway point of rest. They 
must show that Badri Sah invented the whole story as far as it 
implicated the appellants, and tutored Raghunath and Teja to 
say it. That is a very heavy onus of proof, and unless they 
sustain it tte appeMants must Pail. aaa 
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Let the view which must be taken, if the appellants are to 
prevail, be analysed. As to the fact of a murder there is no 
doubt. That the corpse of the murdered man was lying 
beneath the floor of Raghunath’s cottage is also without doubt. 
One of the suggestions in Raghunath’s evidence was that the 
corpse had been put there by somebody else and that he dis- 
covered its existence owing to the progress of putrefaction. 
This is an unlikely story, but it does not matter. Nobody sup- 
poses, nor was it suggested, that Badri Sah murdered Sheo Bux. 
His first knowledge of the existence of the corpse must have 
come from Raghunath, and whether Raghunath told him that 
he himself was implicated in the murder, or whether he merely 
told him he had found a corpse, is for the moment immaterial. 

_ For in either case Badri Sah must have, according to the theory, 
said to himself: ‘‘ Now is my opportunity; let me get my ene- 
mies implicated in the crime,” and this he is supposed to have 
done. He goes with Raghunath and Hazari_—it is a pity 
that Hazari was dead before the evidence in the case, and 
there is no trace at all in the papers of his evidence before the 
magistrate_and Raghunath makes his first confession. What 
is that confession? It implicated himself and the appellants, 
but it also implicated Teja. | Now it is very important to notice 
that Teja by all accounts had not met Raghunath and Badri 
Sah till after Raghunath’s confession. For this is what he, 
Teja, says in his recantation, which is, of course, the founda- 
tion of the appellants’ case -_ 

“I did not call away Sheo Bux to Raghunath’s house. The day on which 
the Sub-Inspector visited the village, that is, the Saturday, Badri Sah came to 
my house at midday, and said: ‘Raghunath Singh names you. If you say 
what I ask you, I will get you released.’ Thereupon I stated before the Deputy 
Magistrate what Badri Sah asked me to say.” 

What an extraordinary risk this was to tutor a confession 
which implicated not only his enemies but a man whom he had 
not yet interviewed, and why bring in Teja at all? ` 

It is, of course, quite useless to pin any faith to what Raghu- 
nath and Teja have said. Raghunath had executed a double 
somersault in confession, Teja a single one, and yet, unless 
Teja’s confession is strictly true, the appellants’ case is gone. 


The argument was used why should Teja recant except to 
speak the truth? The answer is easy enough. The appel- 
lants had got off by not being committed for trial. Teja and 
Raghunath then wanted to save their own skins. No doubt 
Teja stuck to his recantation. Raghunath, who had by this 
time been let off, had no skin to save and recanted again, The 
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very argument which has to be used to explain Teja’s first con- 
fession may be used to explain his second. Fear was what 
prompted him, it is said, to make his first confession and impli- 
cate himself, though quite innocent. “Raghunath has men- 
tioned you. You will be lost unless you say what I tell you.” 
So fear would drive him to his second. “ĮI have implicated 
myself foolishly. Let me now say I had nothing to do with it.” 

Lastly, as to Badri Sah’s meddling with the case. That 
Hazari, if he was told the story by his son, would go to Badri 
Sah is likely enough. He would wish advice from some one 
in position, and Badri Sah was the only person except the in- 
criminated men themselves. Further that when Badri Sah 
found that his enemies were implicated, he would be glad and 
would help to bring about their downfall is more than proba- 
ble. But that is a different thing from being the sole author 
of it. 

On the whole matter, therefore, their Lordships feel that 
while there is grave cause for suspicion and while the whole 
truth in the case is impossible to find, there is not sufficient cer- 
tainty in this doubtful matter to find that the appellants haye 
discharged the heavy onus laid upon them. The result arrived 
at by the Judicial Commissioners on appeal was right, though 
the methods by which they reached that result were wrong. 

Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal with costs. 

Solicitor for appellants : H.S. L. Polak. 

Solicitors for respondents : Barrow, Rogers and Nevill. 

A. de M. Appeal dismissed. 
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[On Appeal from the High Court of Judicature at Allahabad. ] 
PRESENT: VISCOUNT DUNEDIN, LORD BLANESBURGH, 
Sir JoHN EDGE AND MR. AMEER ALI. 


Seth Lakhmi Chand he Appellant" 
v. 
Musammat Anandi and others pax Respondents. 


Hindu Law—Joixt family—Ekrarnama or agreement by co-shares disposing 
of their shares after death—Clause as to interest of widew—Legal sfet of 
Ekrarnama as joint will—Effect as family arrangement. 

An ekra nama executed by two members of a joint Hindu family. purporting 
to dispose, as from the date of their deaths, of the family property is not valid 


*P C Appeal No. 5 of 1945: 7 15th March, 1926. 
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in law to take effect as a devise or will, or destroy the right of survivorship 
arising under the ordinary Hindu Law of Succemion. Vitla Buttex v. Yeme- 
samma, 8 M H CR 6, and Lakskmax v. Ramchandra, 71 A 181, approved 
and followed. 

But it may be good evidence of a family arrangement contemporanconsly 
made and acted upon by the parties; and, as one co.sharer in a joint family is 
entitled, woi host partition, but witk the consent of all his co-sharers to mortgage 
or charge for his own purposes the share to which he would be entitled on parti- 
tion of the family property a provision is valid in such ekrareama that the 
wife of one of the parties thereto should, after his death, take a 
life-interest in a moiety of the joint property equivalent to the interest which 
the widow of a sonless and separated Hindu would have in her deceased hus- 
band’s estate, notwithstanding the possible or eventual birth of male issue to the 
survivor of the two co-sharers. Subbarami Reddi v. Remamma, 1 L R 43 M 824, 
Sadabart Prasad Sdku v. Foelbash Koer, 3 Ben L R 4x (F B) approved and 
followed. Baijnath, Prasad Singh v. Tej Bali Singh, 48 1 A ara referred to. 


Appeal from a decree of the High Court (Sir E. G. Mears, 
C. J. and Sir P. C. Banerji, J.) dated the 21st November, 
1922, confirming a decree dated the 18th July, 1919 of the 


Subordinate Judge, Meerut (Piarey Lal, Esq.), who dismissed 
the appellant’s suit. 


The document, and the material facts, are set out in their 
Lordships’ judgment. 


Sir George Lowndes, K. C. and E. B. Raikes for 
appellant.. he document of the sth June, 1915, was 
not a valid disposition of the joint property of 
the family (apart from the separation thereof) whether as a 
will, a contract, declaration, or otherwise. The deceased, Bal- 
deo Sahai, had no share of the joint family property of which 
he could dispose by will; and neither he nor the appellant, nor 
both of them together, could validly make such a disposition 
of property as this document purported to make. The family 
remained joint till the death of Baldeo Sahai, as the Courts in 
India have concurrently and correctly have found, and, on his 
death, the whole property survived to the appellant, subject to 
the rights of maintenance, etc., of his widow and daughter. 

A.M. Dunne, K. C. and B. Dube for the respondents .— 
The document is either a joint will, or a family settlement, 
which binds the appellant; and, having regard to the facts and 
circumstances found by the Lower Courts, he is now estopped 
from impugning its validity as either, and is not entitled to any 
relief. 


(In the course of the argument the authorities were cited 
which are referred to in their Lordships’ judgment.) 
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15th March, 1926. The Judgment of the Board was 
delivered by 

Sır Joun Epce.—This is an appeal from a decree, dated 
the 21st November, 1922, of the High Court at Allahabad, 
which confirmed a decree, dated the 18th July, 1919, of the 
Subordinate Judge of Meerut by which the suit had been 
dismissed. < 

The suit bad been instituted in the Court of the Subordi- 
nate Judge on the sth June, 1918, and by the plaint in it the 
three following declarations were claimed :_ 

(a) The will, dated sth of June, 1915, and registered on the 9th of June 
1915, executed by the plaintiff and Baldeo Sahai, deceased, on account of its 
being against the iules of succession under the Hindu Law, is abs lutely invalid 
and, null and void and it has no effect upon the right of survivorship of the 
plaintiff in respect of the estate, business, the zamindari, landed and house pro~ 
perties, bonds, mortgage deeds, promissory notes, money-lending business with 
asamis on account-books, parole debts, cash, gold and silver ornaments, convey- 
auce, household and estate goods and articles of’ convenience and comfort, etc, 
of all kinds, belonging to the joint Hindu family. 

(6) Defendant No. 1 now has and defendants Nos. 2 to 5 will in future 
have no right of any kind ın respect of the estate, business and xamindari 
properties, etc., given in relief A. 

(c) The plaintiff is the owner in possession of the entire estate, business 
and zamindari properties, etc., given in relief A. 

The document in respect of which the declarations are 
claimed is described in the plaint as a joint will of Baldeo 
Sahai and the plaintiff Seth Lakhmi Chand, and is in the written 
statement of Musammat Anandi, the first and principal 
defendant, described as an ekrarnama, that is, an agreement. 


The parties to the document in question were and the 
parties to the suit are Hindus, by caste Brahman Bohra, sub- 
ject to the law of the Mitakshara, of the school of Benares, 
The document in question was written by one Ram Chandar 
Sahai of Khatauli on stamped paper which had been purchased 
by Baldeo Sahai on the 5th June, 1915, and was signed and 
executed on the same day by Baldeo Sahai and his younger 
brother Lakhmi Chand, the plaintiff, in the presence of five 
men who signed the document as witnesses. It was presented 
for registration on the 8th June, 1915, at the office of the Sub- 
Registrar of Jansath, in the district of Muzaffarnagar, by 
Lakhmi Chand, who, having admitted in the presence of the 
Sub-Registrar the execution and completion of the document, 
it was registered on the gth June, 1915, by the Sub-Registrar. 

Baldeo Sahai died on the 10th June, 1915. He had had 
by a first wife, who had died before the sth June, 1915, a 
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daughter, who was then dead and had left three minor sons 
who were living on the sth June, 1915, and are the defendants 
3,4 and 5. Baldeo Sahai left surviving him his second wife, 
Musammat Anandi, who is the defendant 1, and an unmarried 
daughter, who is defendant 2. Baldeo Sahai had no son or 
other descendant of him. Lakhmi Chand had on the sth 
June, 1915, five daughters living, but no son. Baldeo Sahai 
and Lakhmi Chand were on the 5th June, 1915, and until the 
death of Lakhmi Chand on the roth June, 1915, the sole co- 
sharers in a joint Hindu family. Lakhmi Chand was then 
over 40 years of age. 


The following is a copy of the document in questiqn:— 


“I, Pandit Baldeo Sahai, first party, and I, Pandit Lakkmi Chand, 
second party, sons of Pandit Jagram Das, caste Bohra Brahman, residents and 
‘raises’ of ‘qasba’ Khatauli, pargana Khatanli, district Muzaffarnagar, do 
declare as follows:— 

(1) We, both the parties, are full brothers and are members of a joint 
Hindu family according to the Hindu Law. Weare joint inthe business 
relating to the estate, in xamindari property, field or house property, bonds, 
mortgage deeds, notes-of-hand, promissory notes, money-lending business with 
tenants under account-books, and perole debtay cash, gold and silver ornaments, 
conveyances, household goods end paraphernalia of the estate and all other 
things of every description, of the value of lakhs of rupees. 


(a) None of us, the two members of the joint family, has any male 
imue, but we have female issue and a wife each. 


(3) As it has often been seen that disputes end litigations have taken 
place among persons of property and wealth and their survivors, we, both the 
parties, in order to avoid future disputes, do, in a sound state of body and 
mind, of our own accord and free-will, without the instance or instigation of 
any one else, make this declaration, which shall be binding on ourselves and our 
representatives, chat in the event of one party dying without any male issue, 
the name of his widow shall be entered in public papers, that the party remain- 
ing alive shall have no objection to the same, that If the surviving party has 
male issue, in that case, after the death of the widow of the deceased party, the 
son or the sons of the other party shall be the owner or owners of the entire 
estate, that the daughters or their sons shall have no right as against the son or 
sons of the other party, and that the widow of the deceased party shall have no 
right at any time to make any transfer whatsoever. 


(4) The daughters or their male issue shall be entitled to the estate of 
their father only when both the parties die without any male issue. If any of the 
parties has any male issue, the female isene or the daughter's sons of any of 
them shall not get any property whatsoever. 


(s) The first party has at present an unmarried daughter by his second 
yrife and three minor sons of his deceased daughter by his senior wife, since 
deceased, who shall be entitled to get equal shares in the estate subject to the 
conditions given in paragraph No. 4. If the said daughter also, who Is at pre- 
sent unmarried, does not give birth to any male issue, then the daughter's sons 
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and not the members of the family of the sald (unmarried) daughter's husband, 
shall be entitled to the whole estate. 

(6) I, the second party, have five daughtera They, and in case of the 
death of any of them, her male issue, shall, subject to the conditions given in 
paragraph No. 4, be heirs to the estate in equal shares. If any of the daughters 
die without leaving any male issue, the members of the family of her husband 
shall have no right, but her share in the estate shall be divided among the 
remaining daughters and their male issue in order. 


(7) If we, both the parties, at any time in our life, divide the estate by 
our mutual agreement or on account of any dispute, then this document shall not 
be binding on any. party provided that none of us hes any male isme. If any of 
us shall have any male issue, he shall be the owner of the entire estate. The 
widows shall have only life-interest. The daughters, thelr issue or any other 
party shall have no right to it. 


(8) We, both the parties, have, up to this time, have been jointly managing 
all the estate affairs and shal! continue to manage it in the same way, provided 
no partition takes place. After the death of one party all managements relat- 
ing to the estate shall be made by the surviving paity. The wife of a deceased 
party shall have no right to get the property partitioned in the life of the other 
party, but shall continue to get her share of the profit from the other party after 
deducting the expenses relating to the estate. If the other party evades the 
payment of the profits, she shall be entitled to seek remedy in Court only for 
recovery of profit. 


(9) The residence of us, both the parties, shall be separate in this way. 
that in enclosure No. 65, situate in the “abadi' of bazar, ‘qasba’ Khataall, the 
party alive shall let the widow of the other party live in any house she 
might choose, and shal! not turn her out of it, but the widow of the said deceased 
party shall have right of easement and residence only to the sald house. She 
shall have no concern with other houses. The party alive shall be at Ifberty to 
change the condition of the enclosure or to build a separate house for the female 
members of his house and take up his abode in it and have any of the houses or 
shops which exist in that enclosure as his sitting room. 


(10) Season fruits such as mango, etc. shall be given by the party alive 
to the widow of the deceased party to the extent of about one-half (of the 
produce’). 


(11) The parties have got this document written after mature delibera- 
tion and after having fully understood the contents thereof. They have ad- 
mitted and accepted the same of their own accord. None of the parties shall 
have any express or implied objections to thia We have, therefore, executed 
this agreement by way of a will, in order that it may serve as evidence. 

Notes—Im the 6th line of the and page of this document, a mark is made 
and the words, “situate in the “abadi” of bazar of ‘qasba’ Khatauli are written on 


the margin.” 
Signature of Baldeo Sahai, In autograph. 
Signature of Lakhmi Chand. 

It has been held by the Subordinate Judge and by the High 
Court in appeal that the document in question was a valid will 
of the two brothers. Whether it could operate as such will 
be presently considered, 
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It is now desirable to consider what was the position on 
the 5th June, 1915, before the document in question was exe- 
cuted. The property to which the: suit relates was of considera- 
ble value; it was valued for the purpose of jurisdiction, as 
appears by the plaint, at Rs. 1,00,000 (one lakh). Baldeo 
Sahai was seriously ill and was not expected to recover. If he 
died as a member of the joint family his widow would be en- 
tilled to maintenance only, and the joint family property would 
vest in Lakhmi Chand by survivorship. If it could lawfully 
be agreed that the widow, Musammat Anandi, should on the 
death of Baldeo Sahai have and enjoy an interest in a moiety 
of the joint property equivalent to that of the widow of a gon- 
less and separated Hindu, she would on the death of Baldeo 
Sahai be entitled for life as such widow to a moiety of all the 
profits of the immoveable property, and to a moiety of all the 
profits of the moveable property, which belonged to the joint 
family.On the 5th June,1915,Baldeo Sahai could have separat- 
ed from Lakhmi Chand by one word and would have been enti- 
tled to a partition of all the joint family,and if he had separated 
his widow, Musammat Anandi, would on his death be entitled 
for her life as the widow of a sonless and separated Hindu to 
a Hindu widow’s interest in the property, and on her death the 
property in which she would have a Hindu widow's interest 
would go to the person entitled to it on her death who would 
not necessarily be Lakhmi Chand, ora descendant of him. 
There was some evidence that before the 5th June, 1915, 
Baldeo Sahai was making preparation for a partition, but that 
need not now be considered, for as the fact was Baldeo Sahai 
and Lakhmi Chand did not separate but remained joint until 
Baldeo Sahai died on the roth June, 1915. But that the risk 
of a partition might at any moment occur and was in the.con- 
templation of Baldeo Sahai and Lakhmi Chand when they exe- 
cuted the document of the 5th June, 1915, is apparent from a 
perusal of that document. 


It is admitted in the plaint that Baldeo Sahai fell seriously 
ill and desired “that after his death the name of his widow, 
defendant ‘No. 1, should be entered in respect of his share in 
the joint property, and that after the death of the said widow 
his share in the property should devolve upon his daughter and 
daughter’s sons,” and that a document to effect that object 
should be executed, and that the plaintiff and Baldeo Sahai 
jointly executed the document in question “ by way of a will.” 
Baldeo Sahai could, from a legal point of view, have no interest 
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in the joint property after he died. His interest in the joint 
property terminated with his life. What was meant by “ his 
share in the joint property” was a moiety of the joint property 
which he would have had on a partition. After Baldeo Sahai’s 
death Lakhmi Chand entered the name of Musammat Anandi 
in the revenue papers in respect of a moiety of the zamindari 


‘property. 


The document in question could not, however, operate as 
a will. In Vitla Butten v. Yamenamma (1), the High Court 
at Madras held that a will by a member ofa joint Hindu 
family of his co-sharer’s interest was not a valid devise. Tn 
Lakshman Dada Naik v. Ramchandra Dada Naik (2), the 
Board, referring to that case, stated that :_ 

“Ita” the High Court's, “reasons for making distinction between a gift 
and a devise are that the co-parcener’s power of alienation is founded on his 
right to a partition; that that right dies with him; and that, 
the title of bis co-sharera by survivorship vesting in them at the moment of his 
death, there remains nothing upon which the will can operate.” ! 

It was held by the Board in Brijraj Singh v. Sheodan 
Singh (3), that a will, which did not operate as a will at all, 
was good evidence of a family arrangement contemporaneous- 
ly made and acted upon by all the parties. In the present case 
their Lordships hold that the document of the 5th June, 1915, 
is good evidence of a mutual agreement by Baldeo Sahai and 
Lakhmi Chand. What interest Musammat Anandi took 
under that mutual agreement is the only question which their 
Lordships need consider. 

It is well established law that a co-sharer in a Mitakshara 
joint family without having obtained partition can with the 
consent of all his co-sharers mortgage or charge the share to 
which he would be entitled on a partition of the joint family 
property, but the consent of all the co-sharers must be obtained, 
and as pointed out by Sir John Wallis, C. J. in Subbarami 
Reddi v. Ramamma (4), a father who is a co-sharer with a 
minor son cannot give such a consent for his minor son. 

Their Lordships have come to the conclusion that the 
right of a co-sharer in a Mitakshara joint family property, 
who has obtained the consent of his co-sharers to charge his 
undivided share for his own separate purposes has long been 
recognised. 

In 1869 in Sadabart Prasad Sahu v. Foolbash Koer (5), 
which related to a Hindu joint family governed by the law 
r (373) SMHCRE. 2. (1880) L R71 A 381 (PC). 

3. (1913) LR gol A 161 :as MLJ 188 (PC). 
4. (1920) ILR 43 M 8aq. 5. (1869) 3 Beng LR sr (F B). 
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of the Mitakshara, Sir Barnes Peacock, C. J., in delivering the 
judgment of a Full Bench of the Calcutta High Court, consist- 
ing of himself and Kemp, L. S. Jackson, Macpherson and 
Glover, JJ., held that a member of a joint Hindu family -had 
no authority, without the consent of his co-sharers, to mortgage 
his undivided share in a portion of the joint property, in order 
to raise money on his own account and not for the benefit of the 
joint family. That implies that with the consent of all his 
co-sharers a member of a Hindu joint family can grant for his 
own purposes a valid mortgage of so much of the joint family 
property as would not exceed his share on partition. That 
principle that a member of a Hindu joint family can, with the 
consent of his co-sharers, charge for his own purposes the share 
in the joint family property which would come to him on a parti- 
tion has been recognised by the Boardin Baijnath Prasad 
Singh v. Tej Bali Singh (6), and cannot now be questioned as a 
principle of Hindu law. It appears to their Lordships that 
the same principle of the effect of the consent by the co-sharer 
applies in the present case and that Baldeo Sahai and Lakhmi 
Chand were competent to agree and did agree that Musammat 
Anandi should on the death of Baldeo Singh, have and enjoy 
for her life an interest in a moiety of the joint property equi- 
valent to the interest which the widow of a sonless and separat- 
ed Hindu would have in her deceased husband’s estate, and 
that the interest which she obtained by the mutual agreement of 
Baldeo Sahai and Lakhmi Chand should continue for her bene- 
fit for her life, notwithstanding the birth, if it should happen, 
of “ male issue” to Lakhmi Chand. 

Their Lordships will humbly advise His Majesty that 
plaintiff is not entitled to any of the declarations claimed in the 
plaint, that the appeal should be dismissed with costs, and that 
the right of the person or persons who may claim to succeed 
the defendant Musammat Anandion her death must be 
determined, if disputed, when the occasion arises, and oot in 
this suit. 

Solicitors for appellant : T. L. Wilson and Co. 

. Solicitor for respondents : H.S. L. Polak. 
A. deM. Appeal dismissed. 
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In THE HIGH Courr or JUDICATURE AT MADRAS. 
Present:—Mkr. Justice DEvADoss AND Mr. JUSTICE 
WALLACE. 


Challa Abbireddi and others ... Petitioners* (Petitioners in 
O. P. No. 165 of 1924 on the 
file of the District Court of Guntur) 


v. 
Challa Venkatareddi (Insolvent) 

and another ...Respondems (Respondents in do.). 

Provincial Insolvency, Ach (V ef 1920), Ss. 5 and 75—Insolvency Court 
Revisw—Powers of—Adjudication—Order annulling—Crediter tendering proof 
—If qn aggrieved person. 

A person who had been adjudicated insolvent under the Provincial Insol- 
vency Act (V of 1920) failed to apply for discharge within the time fixed and 
thereupon the adjudication wat annulled. Two of his creditora who had tender- 
ed proof of their debts applied to the Insolvency Court to review the order of 
annulment, but the Court held it had no power to review its order and dismissed 
the application. Held, (1) under S. § of the Act, the Insolvency Court had the 
same powers and had to follow the same procedure as in the exercise of its ordi- 
nary civil jurisdiction and hence it had power to review its orders The Official 
Receiver, Tanjore v. Nataraja Sastrial, I L R 46 Mad 405; Mannu Lal v. 
Kunj Bihari Lal, I L R 44 All 605 followed; Arunegiri Mudaliar v. Kanda- 
mwami Mudalar, 19 L W 418 distinguished; and (a) the 
petitioners being creditors who had already tendered their proof were persons 
aggrieved by the order of the Court. Ja re Henry Langtry, 1 Manson 169; 
Ex parte Dittex, In re Woods, 11 Ch D 56 followed. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the District Court of Guntur dated 27th January, 
1925 in O. P. No. 165 of 1924in I. P. No. 46 of 1920, pray- 
ing to excuse the delay in filing thé said O. P. No. 165 of 
1924 to review the order of the said Court annulling the order 
of adjudication in I. P. No. 46 of 1920. 

Ch. Raghava Rao and A. Sundaram Aiyar for petitioners. 

Respondents not represented. 

The Court delivered the following 

JUDGMENT The first respondent herein was adjudicated 
an insolvent in I. P. No. 46 of 1920 on the file of the District 
Court of Guntur. As he failed to apply for discharge within 
the time fixed, his adjudication was annulled. The petitioners 
are some of the creditors and they applied to the District 
Court to have the order of annulment reviewed. The learn- 
ed Judge thought that the petitioners had a good case on the 
merits but declined to grant the review as he thought that he 
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had no power to review an order made in the exercise of insol- 
vency jurisdiction. The petitioners have preferred this revi- 
‘sion petition against his order. 

S. 5 of the Provincial Insolvency Act (V of 1920) says: 

“ Subject to the provisions of this Act the Court, in regard to proceedings 
under this Act, shall have the same powers and shall follow the same procedure 
as it has and follows in the exercise of original civil jurisdiction.” 
The Court exercising ordinary original civil jurisdiction 
has power to review its orders. There is no warrant for the 
proposition that a Civil Court cannot correct its own orders or 
cannot modify any order which it has passed when it finds that 
the order is patently wrong. The power of review is inherent 
in the Civil Court and in what cases it can be exercised is laid 
down in O. 47. When an Insolvency Court has the same 
powers and follows the same procedure as a Civil Court exer- 
cising ordinary original civil jurisdiction, it cannot reasonably 
be contended that the power to review has been taken away. 
Under the English Bankruptcy Act the power to review is spe- 
cifically given__vide S. 108. Such provision is not specifically 
enacted in the Provincial Insolvency Act as the Insolvency 
Court is invested with jurisdiction which an ordinary Civil 
Court has in the exercise of|its original jurisdiction. ” 

This point has been specifically dealt with by Spencer, J., 
in The Official Receiver, Tanjore v. Nataraja Sasirial (1). 
In Manu Lal v. Kunj Bihari Lal (2) a bench of the Allaha- 
bad High Court held that a District Judge was competent to 
review his judgment in appeal. They observe at page 606: 

‘We are content to say that, in our opinion, the District Judge had juris- 
diction to review his own order, because S. 5 of the Provincial Insolvency Act, 
No. V of 1920 gave him, when sitting as an appellate Court, the same powers 
under the Code of Civil Procedwe which he would have had if he bad been sit- 
ting to hear any ordinary appeal.” b 
In spite of these two rulings the learned Judge thought that 
the decision in Arunagiri Mudaliar v. Kandaswami Muda- 
liar (3) was against his power to review his own order and 
he could not therefore review it. In Arunxagiri Mudaliar v. Kan- 
daswami Mudaliar (3) the question of the power of review of 
an Insolvency Court was not raised. One of the questions there 
was whether the time fixed for an application for discharge by 
the insolvent could be extended or not. Krishnan, J., was of 
opinion that he could; but Waller, J., thought that the Court 
had no power to extend the time fixed for an application for 


1. (1924) ILR 46 M 405 : 4 MLJ asr. 
a (1922) I LR 44 A 605, 3- (1923) 19 LW 418. 








Abbhieddi 
v 
Venkata- 
reddi, 


62 THE MADRAS LAW JOURNAIAREPORTS. [vot 


discharge by the insolvent and that the provisions of S. 43 were 
obligatory on the Court to annul the adjudication if an appli- 
cation was not made within the time fixed. It 
is not necessary to deal with this case in detail as the point 
raised here did not arise for decision there. If an expression 
of opinion is necessary, we would be inclined to hold with 
Krishnan, J., that the Court has power to extend the time for 
making an application for discharge, provided that the appli- 
cation is made before the order of annulment is made of. The 
Arunagiti Mudaliar v Kandaswami Mudaliars (3) case does not 
decide anything about the power to review an order and the 
learned District Judge was not right in thinking that that deci- 
sion stood in the way of granting a review. 

The next point is whether the petitioners are persons 
aggrieved. It has been brought to our notice that at least two 
of them have tendered their proof. If they have tendered 
their proof, they are creditors and they are persons aggrieved 
by the order of the Court annulling adjudication. It was held 
in In re Henry Langtny (4), that a creditor who had tendered 
his proof was a person aggrieved within the meaning of S. 104 
of the English Bankruptcy Act. In Ex parte Ditton, In re 
Woods (5), the Court of Appeal held that a person who had 
not tendered his proof was not entitled to appeal as a person 
aggrieved. | Seeing that two of the petitioners have already 
tendered their proof, they are entitled to maintain this appeal. 

The appeal is allowed and the order of the learned Judge 
is set aside and he is directed to restore the application of the 
petitioner to file and dispose of it on the merits after taking 
such evidence as he may think necessary. Costs to abide the 
result. 

T.S. V. Petition allowed and case, remanded. 





In THE HIGH COURT oF JupicATuRE AT MADRAS. 
PRESENT MR. JUSTICE SPENCER AND Mr. JUSTICE 
MADHAYVAN Nar. 
The Municipal Council, Tuticorin, 
by its wa ... Petitionert (Defendant) 


T; Siana Moopanar . Respondent (Plaintif). 
Madras Disirect M swicipalities Act iv of 1920), S. 249 and Sch. F, cl. (e) 

—Grain—1f includes rice and broken rice—Licence—If necessary fer storing rice. 
The term “grain” in Sch. V, cL (ø) of the Madras District Municipalities 

Act does not include rice or broken rice. No licence is necessary in respect of a 
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godown in which rice and broken rice are stored for purposes of wholesale trade, 
where the notification under the Act required licences to be taken out by whole- 
sale dealers in grain. 

Petition under S. 25 of Act IK of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Tuticorin, dated 18th December, 1922, in S. C. S.No. 858 
of 1922. 

B. Sitarama Rao with him P. N. Marthandam Pillai and 
Chidambaram Pillai for petitioner. 

M.S. Vaidhianadha Aiyar for respondent. 

The Court delivered the following 

JUDGMENTS Spencer, J. The Tuticorin Munpicipal 
Council, which through its Chairman preferred this Revision 
Petition, resolved to require wholesale dealers in grain to take 
out licences under S. 249 of the Madras District Municipalities 
Act (V of 1920)and accordingly published a notification under 
S. 328 in the Tinnevelly District Gazette. The respondent, 
who was one of such wholesale dealers, paid the fees demanded 
of him under protest and brought a suit inthe Small Cause 
Court to recover what was illegally collected from him. He suc- 
ceeded in obtaining a decree for a portion of his claim. The 
District Munsif held that he- was not liable to take out 
licences for godowns in which rice and broken rice, etc., were 
stored for wholesale trade but only for grain stores. It is 
contended for the petitioner that the word “ grain” in Sch. V 

(0) to the Act includes rice and broken rice. The District 
Munsif observed: 

“Paddy without husk is rice. Rice is not a seed and does not sprout out. 
Hence rice or broken rice cannot be called 2 grain.” 

If the District Munsif meant by this that the distinction 
between grain and rice depended on the existence or absence of 
the power of germination, I think he went near the mark with- 
out hitting it. The germ or seed is in the rice. The outer 
husk merely serves as a protection from water and other exter- 
nal agencies which would penetrate and destroy the germ. 

In the English language “corn”, which is derived from the 
same Latin word “granum” as “grain” is, is commonly used to 
mean the grain of certain cereals, specially wheat in England, 
and maize in America, while growing. Thus an Englishman 
would speak of a field of growing wheat as a field of corn, but 
he would never include other plants grown from seed such as 
turnips, clover, mustard, etc., under the head of “corn” . After 
the wheat is harvested and threshed it is still corn and it is sold 
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in a corn market, but after it has gone through a mill and be- 
come flour or meal, the individual corns or grains cannot be 
distinguished, and a substance is produced which is not corn or 
grain but something else. This meaning of the word “grain” 
was brought out in a case that went up to the House of Lords 
and is reported in Cotton v. Vogan and Co. (1), Lord Hers- 
chell in interpreting the meaning of the words which occur in 
the Metage on Grain (Port of London) Act of 1872 “In res- 
pect of all grains brought into the port of London for sale,” 
observed, 

“If the Legislature had intended to include what had always been regard- 
ed and treated as manufactared articles such as flour and meal, as distinguished 
from the natural products of the carth watreated except by gathering, the 
language would have been altogether different.” 


Using similar language I would say that if the Madras 
Legislature intended to include in Sch. V (0) rice and broken 
rice, which have gone through a certain process as distinguish- 
ed from the natural products of the earth untreated except by 
gathering, the storing of which without a licence may be prohi- 
bited by any Municipal Council, they would have used more 
explicit language to denote their meaning. In clauses (b) and 
(q) (proviso) the word “paddy” occurs and in cl. 1 the word 
“Aour” is used. There is, therefore, no reason to regard the 
word “grain” in cl.(o)as being used in the comprehensive sense 
of all articles of commerce into which grain can be turned by 
some process or other. The use of the Tamil word “Danyam”’ 
( grarad) in the translation of the notification as the equi- 
valent of “ grain ” strengthens the respondent’s case. A trader 
who sells rice may be called a grain merchant and his mer- 
chandise may in a loose sense be called grain, when it includes 
both grain and rice; but rice is strictly not grain, and the sepa- 
rate entity of the grains by a process of disintegration dis- 
appears when they are converted into broken rice. For these 
reasons, I consider that there is no occasion to interfere with 
the District Munsif’s decree. The Civil Revision Petition is 
dismissed with costs. 


There is no substance’ in the objection taken in the memo- 
randum of cross objections, that the notification was not pub- 
lished full sixty daysbefore it was enforced as required by 
S. 249 of the Act. There was evidence before the Court that 
the Gazette notice must have been published on January 30th 
to come into force on April 1st, and the District Munsif accept- 


1, (1896) A Ç 457. 
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ed that evidence. The memorandum of objections is dismiss- 
ed with costs. 

Madhavan Nair, J.._l agree. The main question for 
decision in this Civil Revision Petition is whether 
“rice”, i. e., paddy without husk, and “broken rice” come with- 
in the meaning of the term “grain” found in cl. (0) of Sch. V 
of the District Municipalities Act. In the course of the argu- 
ment we have been referred to well-known English Dic- 
tionaries, such as, Murray’s Oxford Dictionary, Chamber’s 
Twentieth Century Dictionary, Webster's Dictionary, ete., 
wherein the word “ grain” has been explained. According to 
Murray’s Dictionary the word “ grain” is derived from , the 
root granum which means ‘seed’. From this, the inference 
is sought to be drawn that an article to be called “ grain” 
should have the power to germinate or sprout and since this 
power is absent in rice which is husked paddy, it is argued that 
rice cannot be called “grain”. But I am not quite sure whether 
this distinction can be accepted as a safe test because it involves 
the assumption that the presence or absence of “ husk” is the 
main determining factor in the matter of germination, whereas, 
it is well known that rice contains the seed which germinates or 
sprouts, while the husk present in paddy merely serves to pro- 
tect it from destruction during germination. 

In a case under the Metage on Grain (Port of London) 
Act of 1872 (c. c. S. 4), the House of Lords had to consider 
whether maize and oats imported with a view of their being 
first subjected to a process of grinding or crushing before sale 
would be “grain brought into the Port of London for sale” 
within the meaning of S. 4 of the Act. By S. 2 of that Act 
“grain” is defined to mean “corn, pulse and seeds, except the 
following seeds when brought into the Port of London in sacks 
or bags, that is to say, linseed, rapeseed, millet seed, etc.” With 
reference to the argument of Mr. Dankwerts that maize and 
oats sold after being subjected to the process of grinding and 
crushing might come within the definition of “ grain” contained 
in the Statute, Lord Herschell pointed out in his judgment that 

“If it (Legislature) had intended to include what had been always 
regarded and treated as manufactured articles, such as flour and meal, as dis- 
tinguished from the natural products of the earth untreated except by gathering, 
the language would have been altogether different to that which is to be found 
in this Statute.” 

From this it may be inferred that the meaning of 
the term “ grain ” should be confined to natural products of the 
earth uttreated except by gathering. Lord Watson stated that 

R_9 
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“the result of that process was that substances operated upon 
ceased to answer the statutory description of a dutiable article.” 
Though the decision was given with reference to the definition 
of the word “grain” contained in a special statute, I think the 
description of the term “ grain” in Lord Herschell’s judgment 
is sufficiently general and may well be used for the purposes of 
the present case also. Judged by this test, “rice” which is 
paddy subjected to the’process involving the removal of husk, 
and “broken rice” cannot strictly be called “grain”. Mr. Sita- 
rama Rao for the petitioner invited our attention to the defini- 
tion of the word “grain” contained in S. 456 of the Merchants 
Shipping Act, 57 and 58 Vic., Ch. 60. That section defines 
“grain” to mean any corn, rice, paddy, pulse, seed, etc. But 
the section itself makes it clear that this is a special definition 
applicable to provisions of that part of the Act specially deal- 
ing with the ‘carriage of Grain Cargo.” Obviously, this 
definition cannot be of much help in deciding the present case. 

Under S. 249 of the District Municipalities Act, Act V of 
1920, 

“The Council may publish a notification in the District Gazette and by 
beat of drum that no place within the Municipal limits or at a distance within 
three miles of such limits shal] be used for any one or more of the purposes 
specified in Sch. V without the Chairman’s licence and except in accordance with 
the condition specified therein.” 


S. 328 states that__ 

“Every notification under this Act shall be published in the Official 
Gaxette of the District in which the Municipality is situated both in English 
and in a vernacular Janguage of the district.” 

That the Legislature never intended to include 
“rice” and “broken rice” within the meaning of the term 
“grain” appears to be clear from the fact that in tHe notifica- 
tion in Tamil published by the Municipality in pursuance of the 
above provisions of the Act, the word “ srereu»” (dhanyam) 
is used as the Tamil equivalent of the English. word “grain”; 
“dhanyam” as generally understood in the Tamil language 
does not mean “rice” (see Winslow's Dictionary). 

For the above reasons, I am inclined to hold that “rice” 
and “ broken rice” do not come within the meaning of the 
term “ grain” in cl. (0) to Sch. V of the District Municipali- | 
ties Act. The decision of the District Munsif is right and the 
Civil Revision Petition should be dismissed with costs. 

I agree that the memorandum of objections should also be 
dismissed with costs. 

T.S. V, Revision petition and Memorandum of 

objections dismissed, 
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, ‘In THE HicH Court OF JuDICATURE AT MADRAS. 
PRESENT: MR. JUSTICE VENKATASUBBA RAO. 


Karuppanna Tevar _... Petitioner® (Plaintif) 
v. 
Angammal and others ... Respondents (Defts.). 


Court Fees Act, S. 7 (4) (d); Art. 17 (b)—Applicabifity—Reversioner— 
Suit by, (1) for declaration of invalidity of alienation made by widow, and 
(a) for appointment ef a Recewver ox ground of noaste by her—Con:t-fee payable 
im case of —Facts relating te waste diferent from aliexation impeached—Coxrt- 
fece—Order as to—Revision agains. 

In a suit by the reversionary heir of a deceased Hindu, the plaint asked for 
two reliefs (1) a declaration that an alienation made by the ret defendant, the 
widow of the deceased, and specifically mentioned in the plaint, was not bind- 
ing upon the plaintiff, and (a) the appointment of a Receiver to take posession 
of the estate from the widow and manage it during her lifetime. The question 
was, what was the Court-fee payable; in other words, whether S. 7 (4) (c) of 
the Court Fees Act or Art. 17 (b) of Sch. II thereof was applicable to the case. 

The claim to the appointment of a Receiver was rested not upon the specific 
alienation sought to be impeached but on entirely different facts. 

Held, that the relief for the appointment of 2 Receiver was not “consequen- 
tial” upon the relief sought as to the alienation within the meaning sf 
S. 7 (4) (c) of the Court Fees Act and that cl. (c) had therefore no application 
to the case. 

Held further, that the proper Court-fee in the case was the aggregate of two 
sams of Rs 100 made up thus: 

(1) Under Sch. I, 17 (a) 1, Rx 100 for declaration; and (2). under Sch. JI, 
17 (b) Ra 100 for Receiver. 


Held also, that a revision petition lay against an order deciding the quer- 
tion as to the prope: Court-fee payable in a case. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Tuticorin 
dated 21st September, 1925 in O. S. No. 15 of 1925. 


T. Krishna Kurup for petitioner. 
R. Krishnaswami Aiyangar for respondents. 
The Court delivered the following 
JUDGMENT :__The question to be decided in this case is, 
what is the Court-fee payable? Is S. 7 (4) (c) of the Court 
Fees Act or Art. 17 (b) of Sch. II applicable? The plaintif 
who claims to be the reversionary heir ofa certain deceased 


Hindu has filed the suit questioning an alienation made by the 
ist defendant, the latter’s widow, and making various charges 
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regarding alleged waste by her of the property. The plaintif 
asks substantially for two reliefs (1) for a declaration that an 
alienation specifically mentioned in the plaint is not binding 
upon him, and (2) for the appointment of a Receiver to take 
possession of the estate from the widow and manage it during 
her lifetime. The short question to be decided is, is the relief 
for the appointment of a Receiver a “consequential relief” with- 
in the meaning of S. 7 (4) (c)? The words used in that sec- 
tion are “to obtain a declaratory decree or order, where conse- 
quential relief is prayed.” Does the second relief follow as a 
consequence from the first? I must now turn to the plaint to 
examine the allegations made in this respect. The plaintiff 
first states that the widow made a certain alienation and he im- 
peaches it. He then proceeds to say that the widow has been 
wasting the estate in the following manner: by allowing debts 
to become barred by limitation, by making gifts of certain items 
of property and by executing fraudulent receipts in respect of 
payments not really made to her. For the purpose of ascer- 
taining the Court-fee payable we must have regard to the 
allegations in the plaint. Whether they have or have not 
been denied in the written statement, is not a matter which 
signifies. In order to determine whether the first relief is 
consequential upon the second, let me see how the position 
stands. Supposing the first relief is not granted, does it fol- 
low that the plaintiff cannot obtain the second relief? The 
Court may hold that the alienation impeached is good, but if it 
comes to the conclusion that the widow has been guilty of the 
other acts alleged, it may appoint a Receiver. Then again 
take the converse case. Supposing the Court comes to the 
conclusion that the alienation is not binding on the estate, does 
it follow that the second relief will be granted? It clearly 
does not, because the Court may find that the particular aliena- 
tion is bad but that there has not been such waste as to justify 
the appointment of a Receiver. As a matter of fact, there is 
no necessary connection between the two reliefs. It is quite 
conceivable of course that the plaint may be so drafted that 
both the reliefs may be claimed on the strength of the same set 


‘of facts. In that case the second relief may properly be said 


to be consequential upon the first. In the present case, how- 
ever, the facts are entirely different and as I have shown the 
two reliefs asked for are independent of each other.. No case 
binding upon me which takes a different view has been cited 
and I hold that the proper Court-fee is the aggregate of two 
sums of Rs. 100 made up thus: 
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1. Under Sch. I, cl. 17 (a) 1, Rs. roo for declaration, 
and 

2. Under Sch. I1, cl. 17 (b), Rs. 100 for Receiver. 

The plaintiff has paid Rs. 200 and I declare that the pro- 
per Court-fee has been paid upon the plaint. 

A preliminary objection has been taken that the order be- 
fore me is in the nature of an interlocutory order and no revi- 
sion petition will therefore lie. This contention is unsound, 
and this Court has often (and I have myself) interfered in 
revision with orders of this kind. If authority is needed I 
may refer to Ramrup Das v. Mohunt Shiyaram Das (1) and 
on this point I am prepared to follow also the decision in 
Dodda Sannekappa v. Sakravva (2). 

The Civil Revision Petition is alowed with costs. 

A.S. V. ~ Petition allowed. 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADOSS AND MR. JUSTICE 
WALLER. 
K. Dasa Naicken and another ... Appellants (Respondents 
. in 5. A. No. 860 of 1921 on 
the file of the High Court 


—defendams) 
v. 
Pulikalath Kunha Ahamad Koya ' 
and another ... Respondents (Appellants 


in S. A. No. 860 of 1921 on 
the file of the High Court— 
plaintiffs). 

Mahemedan Law—Gift—¥ alidity—Tarwad—Deed creating a, and giving 
property io a weeman and her children to be held as tarwad preperip—What 
amounts to—Falidity—Moplahs of Calicut—Law governing. 

Parties, who were Mahomedans and were governed by the ordinary Maho- 
medan Law, executed a gift-deed, the relevant portion of which was as follows: 

“As it is you, our mother that have brought us up, we have given to you on 
Ochara Udama, gift of proprietary right es tarwad property, the 
schedule-mentioned moveable and immoveable properties, Therefore 
we have executed this deed to you with our free will and consent granting the 
aaid properties to be occupied as tarwad property for ever by 
children existing now and by those who will be born to them by the aforesaid 
Avarankutti, Aullakoya and Ummar ‘(brothers of the donors)’ and their children 
a NA EN EER The seniormost male member being the manager at the res 
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pective times and the rest are to abide by his ordera It is hereby agreed that 
these properties which are eet apart as turwad property asbould 
never be partitioned or sold or mortgaged and that if any euch thing is done it 
will uot be valid........ Kolichit (rent agreement) in respect of the above men- 
tioned shops ahacld be obtained in the name of the seniormost female members 
at the respective times.” 


Heid that, on the right construction of the deed, the intention of the donors 
was to create a tarwad consisting of their mother and her children and that the 
tarwad should have all the incidents of a Malabar Marumakkathayam tar- 
wad, and that, as the creation of such a tarwad was opposed to the ordinary 
Mahomedan Law, the gift was invalid. 

The North Malabar Moplahs follow the Marumakkathayam Law. But 
such a custom does not obtain among Moplahs of Calicut. They are governed 
by the ordinary Mahomedan Law and are not entitled to make a gift of pro. 
perty to a woman and her children to be held as tarwad property. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Krishnan in S.A.No. 860 
of 1921 on the file of the High Court, preferred against the 
decree of the Court of the Subordinate Judge of South Mala- 
bar at Calicut in A. S. No. 56 of 1920 presented against the 
decree of the Court of the Principal District Munsif of Calicut 
in O. S. No. 4o0f 1917. 

K. P. M. Menon for appellants. 

K. P. Ramakrishna Aiyar for respondents. 


The judgment of the Court was delivered by 

Devaposs, J.:—The only question in this Letters Patent 
Appeal is whether Ex. DD, gift deed dated the 7th September, 
1884 is valid. Mr. Justice Krishnan held that the donor pur- 
ported to create an estate unknown to Muhammadan Law and 
therefore the gift failed. The relevant portion of the docu- 
ment is as follows:— 

“As it is you, our mother that have brought us up, we have given to 
you on Ochara Udama, gift of proprietary right as terwad property, the schedule- 
mentioned moveable and immoveable properties. Therefore we have 
executed this deed to you with our free will and consent granting the said pro- 
perties to be occupied as tarwad property for ever by children existing now and 
by those who will be born to them by the aforesaid Avarankuttl, Aullakoya 
and Ummar and their children.” 

The donors made a gift of their property to their mother 
and to their three brothers to be enjoyed by them as a tarwad. 
It is admitted before us that the word used is ‘ children’ and 
therefore the contention that was raised before Mr. Justice 
Krishnan that only the sons and their sons were entitled to be 
benefited by the gift has been givenup. The question is whe- 
ther a Muhammadan who is governed by the ordinary Muham- 
madan Law can create,by a deed,a tarwad with the incidents of 
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a Malabar tarwad. The clause in the Will makes a gift. of 
the property to the mother as a tarwad property and provides 
„ that it should be occupied as tarwad property for ever by “the 
children existing now and by those that will be born hereafter.’ 
The document contains also the following recitals : 

“The seniormost male member being the manager at the respective times 
and the rest are to abide by his orders. It is hereby agreed that these properties 
which are set apart as tarwad property should never be partitioned or sold or 
mortgaged and that if any such thing is done it will not be valid.” 

‘Kulichit (rent agreement) in respect of the above mentioned shops should 
be obtained in the name of the seniormost female members at the 
respective times,” 

From these clauses it is quite clear that the intention of 
the donors was to create a tarwad consisting of their mother 
and her children and that the tarwad should have all the inci- 
dents of a Malabar Marumakkathayam tarwad. The parties 
are Muhammadans and under the Muhammadan Law a gift 
to a person enures for his benefit and the creation of a tarwad 
with all the incidents of a Marumakkathayam tarwad is oppos- 
ed to the ordinary Muhammadan Law. But in the case of 
the Moplahs of North Malabar the Customary Law by which 
property could be held by a tarwad applies to them. In other 
words, the North Malabar Moplahs follow the Marumakka- 
thayam Law. But such a custom does not obtain among 
Moplahs of Calicut and they are governed by the ordinary 
Muhammadan Law and are not entitled to make a gift of pro- 
perty to a woman and her children to be held as tarwad pro- 
perty. That devolution of property under a bequest or gift 
which is repugnant to the personal law of the testator or donor 
is invalid, as was held in the well-known Tagore case. 


The contention of Mr. K. P. M. Menon is, that the clause 
providing for restraint on alienations and other clauses should 
not be considered in construing the clauses by which the gift 
was made and that the gift being to the mother and her 
children they have acquired a right to the property as ordinary 
donees. But this argument overlooks the fact that it was the 
intention of the donors that the property should be 
enjoyed by- the mother and her children as 
tarwad property. We cannot dissociate the inten- 
tion that the property should be enjoyed as tarwad property 
from the intention to make a gift. In other words the clauses 
relating to the gift should be read as a whole and the Court 
would not be justified in treating the gift which was intended 
for the benefit of the tarwad as a gift to persons, individually. 


Dasa 
‘Naicken 
v. 
Polikalath 
Kunha 
amad 
oya, 


Dovadon, J. 
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If it is treated as a gift to the mother and sons, then they would 
take as joint tenants but the intention of the donors was not 
that they should take the property as free gift to them but 
should hold it as members of a tarwad without right of aliena- 
tion so that their children and their children’s children may be 
benefited. There are cases where bequests were made with 
conditions superadded with regard to alienation, and it was 
held that such subsequent conditions would not invalidate the 
gift. But where the gift itself is hemmed in by limitations 
and if the limitations are not those sanctioned by law then the 
gift must fail. The observations of their Lordships of the 
Privy Council in Shookmoy Chandra Das v. Manohari 
Dassi (1) apply to the provisions of this gift “itis true the 
bequest had been of rents and profits and it appeared that it 
was the intention of the testator to pass the estate, those words 
would be sufficient to do it, but what their Lordships have to do 
is to find the intention looking at the whole of the provisions of 
the Will, and they gather from those words that it was his in- 
tention to pass the estate. The provision afterwards against 
alienation further confirms this. It is not a case where the 
testator has expressed an intention to pass the estate and has 
added a clause against alienation, in which case the clause 
against alienation would be void but the provision here against 
alienation is confirmatory of the other part of the Will.” 

It has been contended by Mr. K. P. M. Menon for the appel- 
lants that the word ‘tarwad’ is not used in the ordinary sense. 
It is difficult to follow this argument in the light of the recitals 
m the documents. The word ‘tarwad’ is not only used in more 
places than one but the restraint on alienation and the recital 
that “ the Kulichit agreement in respect of the abovementioned 
shops should be obtained in the names of the seniormost fe- 
male members at the respective times” clearly indicate that 
the donors intended by the word ‘tarwad’ an ordinary 
Marumakkathayam tarwad. 

The donors intended to create by the gift-deed a tarwad 
which a Moplah governed by the ordinary Muhammadan Law 
is not entitled to do. In this view of the document it is un- 
necessary to consider whether a custom prevails among the 
Calicut Muhammadans by which property should be enjoyed by 
them as tarwad property. The mere fact that they adopt the 
customs of their neighbours, the Nairs, is no ground for holding 
that they are governed by a valid custom by which property 
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could be held'as tarwad property. The Moplahs of South 
Malabar are not governed: by the Marumakkathayam Law or 
the Aliyasanthana Law of inheritance but are governed by the 
ordinary Muhammadan Law. 

We therefore hold that the clause inthe deed of girt 
creates an estate repugnant to the Muhammadan. Law and 
therefore invalid. The judgment of the learned Judge is right 
and the Letters Patent Appeal is dismissed with costs. 


A.S. V, Appeal dismissed . 





IN THE Hicu Court OF JUDICATURE AT MADRAS.” 
Present — MR. Justice RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


Aukula Sanyasi- ... Appellant* (1st Defendant) 
are t 

Gundala Ramachandra Rao and others. . . Respondents ( Plain- 

tiffs and defendants Nos. 4 

and 5 and, L. R. of 5th, defend- 

am, deceased). 


Hindu Lawo—Widewwo—Decree against—Sale in execution of—interest pass- 
ing under, property itself or «pidewo’s interest thereib@—Sahe preclamation— 
Refdrence to—Permissibility—Conditions—Alicnation ancient by widero—Neces- 
sity for—Presumption ix favour of —Condstions—Applicability of presumption to 
a particular case—Question as te—Fact or law—Decision of Court below on that 
point—Interference in Second Appeal with—Conditions—Documentary evidence 
—Miscenstruction of a piece of—W hen a grennd for interfering with a finding 
of fact in Second Appeal. | 

Property held by a Hindu widow as heiress of her father was sold in exe- 
cution of a decree obtained’ on foot of a mortgage executed by her. The ques- 
tion, was whether the execution sale passed the entire property or only the 
widow's life-Interest therein. In the last column of the sale proclamation 
there was a statement that the debt was one for discharging all the debts con- 
tracted by defendants (widow's) father for family expenses and for defendant's 
maintenance and that the whole right of the defendant was to be sold in auction. 
No evidence was, however, ‘adduced to show that the debt for which the property 
was sold was binding on the estate. It was, contended that on the construc- 
tion of the sale proclamation it must be held that the whole property passed. 


1 


Held, that, where the evidence that the debt was binding on the estate was 
wanting and the proceedings in the sult did not show that the widow represented 
the estate so.as to, attract the application of res judicata in a subsequent case, It 
was not permissible merely by reference to the proclamation to say that the 
whole property passed though It had not been shown that there was necessity. 
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In cases where an alienation by a Hindu widow is impeached after a long 
lapse of time and where the recitals raise a suspicion that the transaction was 
for a proper purpose, or at any rate such purpose was represented to the pur- 
chaser, Courts ought to apply the principles of the decisions in Bangachandra 
Dhur Biswas v, Jagat Kishore Acharjya Chewdhuri, (1916) I L R 44 C 186, 
Fenkata Reddi v. Wadhan, (1919) I LR 43 M 541: 38 M L J 393 (P C) 
and Somayya v. Vexkayya, (1924) 48 M L J 224 as far as posible to uphold the 
sale, But it does not follow from these decisions that all ancient transactions 
ought to be upheld; where the circumstances tend the other way it will be 
reasonable not to apply those decisions 

Error in construing a plece of the documentary evidence in a case Is no 
ground for interfering in Second Appeal with a finding of fact unless that 
error has prejudiced the appellant in the rest of the judgment. Whether the 
principle of the decisions In Bargachandra Dhur Bimoas v. Jagat Kiskere 
Acharjya Chowdhari, (1916) I L R 44 C 186, Fenkata Reddi v. Wadhwan, 
(1919) ILR 43 M 54x: 38 M L J 393 (P C) and Somayya v. Venkayya, (1524) 
48 M L J 224 is applicable in a particular case is a question of fact; and unlese 
there is some error of law in the conclusion of the Lower Court on that point 
the High Court will not in Second Appeal interfere with the same. i 


-Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Vizagapatam in A. S. No. 
115 of 1922 (A.S. No. 337 of 1920 on the file of the District 
Court of Vizagapatam__A. S. No. 186 of 1920 on the file 
of the Court of the Subordinate Judge of Vizagapatam) pre- 
ferred against the decree of the Court of the District Munsif 
of Vizianagram in O. S. No. 28 of 1918. 


V. Govindarajachari for appellant. 


T. R. Ramachandra Aiyar and Y . Suryanarayana for res 
pondents. 


The Court delivered the following 


JUDGMENTS -_Ramesam, J. The facts of this Second 
Appeal may be stated as follows : One Gundala Jagannadha 
Row died some time before 1859. He was succeeded by his 
daughter Sitamma.He had a brother Gundala Venkataramadas 
who had died before him and left a widow, Venkamma.In 1862 
there was some dispute between these two ladies which resulted 
in a suit and a compromise. Ex. I evidences the settlement 
of that suit. According to this compromise Sitamma was to 
get two-thirds of all properties including the debts due to the 
estate and bear two-thirds of the liabilities of the estate and 
Venkamma was to get the other one-third share. In 1882 
Sitamma mortgaged the suit property to one Mokka Sanya- 
samma. It purported to be for discharging a prior debt due by 
her to one Kamma Appadu. The purpose of the debt to 
Kamma Appadu was not stated. In 1888 the mortgagee 
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brought a suit against Sitamma on the basis of Ex. II and 
obtained a decree. The defendant did not appear in that suit.’ 
Ex. IHH is the decree. While execution was being taken out 
Kodanda Rao, ist plaintiff's father, claiming as reversioner, 
filed a claim petition under S. 278, Civil Procedure Code, alleg- 
ing that Sitamma, being possessed of lands fetching a net kist 
of about Rs. roo a year, had no necessity to incur debts binding 
on the estate and praying that the life-interest only of the 
widow may be sold. The District Munsif without going into the 
claim petition dismissed it on the ground that the sale procla- 
mation had already been settled. This proclamation4s not 
forthcoming. The property was ultimately sold only in 1892. 
In the last column of the sale proclamation of 1892 there was 
a statement that the debt was one for discharging all the debts 
contracted by defendant’s father for family expenses and for 
defendant’s maintenance and that the whole right of the de- 
fendant was to be sold in auction. The present suit has been 
filed by the reversioners in January, 1918 for recovery of the 
property sold in 1892. 

Meanwhile the property was purchased by the decree- 
holder in the auction and was afterwards sold to the present 
defendant by a sale-deed, Ex. VII, dated the 9th of April, 
1913. The fourth issue in the case is: 

“Was the mortgage made for legal necessity, and are the salos in execu- 
tion binding on the estate?’ 

The District Munsif found on this issue in favour of the 
plaintiffs and decreed the suit. On appeal the Subordinate 
Judge confirmed the decision of the District Munsif. The 
1st defendant files this Second Appeal. 


It has been argued by Mr. Govindarajachari for the 


appellant that on the construction of the proclamation it should 
be held that the whole property passed. If there is a finding 
that the debt was binding on the estate, then it is the most pro- 
per construction of the proceedings in the suit and execution 
that the whole property was intended to pass to the purchaser, 
and I think this is the effect of Veerabadra diyar v. Marudaga 
Nachiar (1) and Remeswar Mandal v. Provabati Debi (2). 
But where the evidence that the debt is binding on the estate 
is wanting and where the proceedings in the suit do not show 
that the widow represented the estate so as to attract the appli- 
cation of res judicata in a subsequent case, I do not think it is 
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permissible merely by reference to the proclamation to-say that 
the whole property has passed though it has not-been shown 
that there was necessity. I do not think that such a proposition 
of law has ever been laid down. In this case the proclama- 
tion was drafted after the claiin petition and is therefore 
suspicious. 


The next and most important contention raised in the case 
is that the finding of the Subordinate Judge is vitiated by vari- 
ous defects. ‘First, it is said that’he has not properly applied 
the principle of the two Privy Council decisions Bangachandra 
Dhur Biswas v. Jagat Kishore Acharjya Chowdhuri (3) and 
Venkata Reddi v. Wadhwan (4). -In these two cases the 
Privy Council have laid down that in cases where sales by 
widows have been questioned after long lapse of time the reci- 
tals in the document ought not to be disregarded even though 
they are not strictly evidence. In Bangachandra Dhur Biswes 
v. Jagat Kishore Acharjya Chowdhuri (3) it is pointed out : 

“As time goes by, and all the original parties to the transaction and all 
those who could have given evidence on the relevant points have grown old or 
passed Away, a revital Cousistent with the probability and circumstances of the 
Case assumes greater importance, and cannot lightly be set ande: for ‘it -should 
betremembered that the actual proof of the necessity which justified the deed is 
not emential to establish ita validity. It is only necessary thata repre- 
acntation should have been made to the purchaser that such necessity existed, 
and that he should have acted honestly and made proper enquiry to satisfy him- 
self of its truth. The recital is clear evidence of the representation, aud if the 
‘ciréumstances are such as to justify a reasonable belief that an enqdiry would 
have confirmed Its truth, them when proof of actual enquiry has become impossi- 
‘ble, the recital, coupled with such circumstances, would be sufficient evidence 
to support the deed.” 


The same principle has been practically followed by this 
‘Court in Venkata Reddi v. Wadhwan (4), the decision 
being confirmed by the Privy Council in a short judgment. My 
learned brother in Somayya v. Venkayya (5) has explained 
these decisions and reaffirmed their principles. He says: 

“Tn this respect again, Courts do not insist upon strict proof and if the 
circumstances are such as to justify an inference that an enquiry was made, the 
Courts will hold without rigid proof that an enquiry was actually made, This 
is the general rule and the omission of full details may be made good by pre- 
sumptions at whatever point the proof is wanting. It is difficult to lay down | 
nny hard and fast rule. A sound exercise of judicial discretion Is the only safe 
guide.” ‘ 





3 (1916) IL Rag C 186: 31 ML J 563 (PC). 
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I entirely agree with these remarks. In cases where there 
is a long lapse oi time and where the recitals raise a suspicion 
that the transaction was for a proper purpose, or at any rate 
such purpgse was represented to the purchaser, Courts ought 
to apply the principles-of these three decisions as far as possi- 
ble to uphold the sale. But it does not follow from these 
decisions that all ancient transactions ought to be upheld; where 
the circumstances tend the other way it will be reasonable not 
to apply these decisions. 

In the present case, Ex. Il, the mortgage deed of 1882 
does not mention the purpose for which the prior debt in 
favour of K. Appadu was contracted. It shows that the 
document in favour of Appadu was also handed over'te “the 
mortgagee and-the mortgagee handed over all the records con- 
nected with the purchase to the present defendant along, with 
the sale-deed, Ex. VII. But that document has not been pro- 
duced. This rather goes against the defendant. ~ 


Then again it is said that the Subordinate Judge committed 
a serious mistake in construing Ex. VIII. It is a sale-deed by 
Sitamma in 1879 of another of her properties. That docu- 
ment recites that it was made for the purpose of discharging 
a prior mortgage deed executed by her which was itself con 
tracted for the purpose of discharging her two-third share of 
‘her father’s debt. The Subordinate Judge says that this docu- 
ment shows that all the family debts were-wiped out. In this 
‘he is uridoubtedly- wrong, ‘and if we think-that this error has 
prejudiced the appellant in the rest of the judgment we should 
in strictness call for a finding. But we do not think that this 
error in construing Ex. VIII has any bearing on the rest of the 
judgment. Itis true that Ex. VIII does not show that all the 
‘debts were wiped out ; but a perusal of Ex. I shows that they 
were all debts due on usufructuary-mortgages or deeds ‘of con- 
ditional sale. It was open to Sitamma to-redeem them if she 
liked, and if she borrowed for'the purpose of redeeming, the 
debts would be binding on the reversioners. There is nothing 
to connect the debt of Appadu with any one of such debts. The 
contract between the recitals in Ex. IL and the recitals ‘in 
Ex. VIII also ‘goes against the appellant. The interval in 
. this case between the transaction and the suit is 36 years. 
It is true that it is not so much as in the two Privy Council cases 
or Somayya v. Venkayya (5). It is impossible to 
lay down any hard and fast rule as to the length 
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of time. Each case must depend on its own facts. All 
that we can now say is, on the facts of this case it is impossible 
to say that the Subordinate Judge has committed any error of 
law or has even acted perversely in refusing to apply the prim 
ciple of the two Privy Council cases. Whether this‘principle is 
applicable in a particular case is certainly a question of fact. 
However much we may set aside the Lower Court’s judgment 
in first appeal, we cannot do so in second appeal unless there is 
some error of law. In a case reported in the Law Times I 
refused to interfere in second appeal where the Subordinate 


` Judge applied the principle of these cases though I was inclined 


to differ from the Subordinate Judge, while expressing my in- 
ability to set aside his judgment. 

On these grounds the second appeal fails and is dismissed 
with costs. 

Penkatasubba Rao, J.:—\ agree and I would like to add 
a tew words. The mortgagee under Ex. III filed a suit and 
obtained a decree. The first question to be determined 18, 
whether Sitamma in this suit represented the estate of her 
father? The mere fact that the mortgage suit arose out of 
her own acts would not prevent her from representing that 
estate [See my judgment in Pothukuchi Rajagopalan and 
others v, Valevety Ramamurthi and others (6)]. As I have 
said in that judgment, whether the limited owner represented 
the inheritance must be gathered from the nature of the suit 
and the defence put forward, the issues tried and raised and 
decided in that former suit. Unfortunately we have not 
before us the materials which will help us in the decision of 
this question. The appellant has not shown by referring us 
to the necessary records, that what passed at the Court aale 
held in execution of the mortgage decree was the entire estate 
and not merely the daughter’s interest. 

This makes the decision of the second question necessary, 
namely, whether the debt incurred by Sitamma was for pur- 
poses binding upon the reversion? When the transaction im- 
peached happened long while ago, it is undoubtedly true that 
the alienee is entitled to ask the Court to have regard to this 
fact when estimating the value of oral evidence or making 
inferences from circumstances. It is equally true that the 
alienee, when oral evidence is wanting, can rely on circum- 
stances which, however feeble, may yet point to the truth of 
his case. After the lapse of a long time, the alienee always 

6 CM A No. g5 of 192a, 
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happens to be in a difficult position and this is more especially 
the case when the party in possession (as in the present case) 
happens to be a stranger to the original transaction and there 
have been intervening alienations. It is but reasonable and 
just that one should not unduly strain a point against an inno- 
cent purchaser tracing his ultimate source of title to a distant 
alicnation like the one before us. The point however remains, 
whether the learned Subordinate Judge has failed to properly 
direct his mind to the various factors which have a bearing 
upon the issue. I am not prepared to say that his decision is 
wrong in the sense that I can interfere with it in Second Appeal. 

I agree therefore that this appeal fails and should be 
dismissed with costs. | 

A.S. V. Appeal dismissed. 





In THE Hich Court OF JUDICATURE AT MADRAS. 
PrEsENT: MR. JUSTICE PHILLIPS AND MR. JUSTICE 
MADHAVAN Narr. 
Polepeddi Krishnamoorthy (minor) 
by next fried Yanamandram 
Krishnayya iji ... Pétitioner™ (Petitioner) 


y. 
Polepeddi Ramayya and others. . . Respondents (Respondents) 
Civil Procedere Code, O. 33, Rr, 5 (a) and 13—Scops ef—Summary rejec- 
ton of paxper application—Fresh application if barred. 
Where an application to sue in forma pauperis is summarily rejected ander 
O. 33, R. § (a), Civil Procedure Code, 2 second application to sue as a pauper ls 


not barred by the provisions of O. 33, R. 15. Ghinnammal v. Papatki Ammal, 
85 I C 982 followed. 


The principle underlying O. 33, R 15 explained. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Tirupati dated 31st March, 1924 and passed in O.P. No. No.25 
of 1923. 

B. C. Seshachala Aiyar and B.C. Sankaranarayana for 
petitioner. 

M. Renganadha Aiyar for N. Chandrasekara ‘Aiyar for 
respondents. . 

The Court delivered the following 

i Jupcments Phillips, J. 1 The question for decision is 
whether, when an application to sue in forma pauperis is re- 
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jected under ©. 33, R. 5 (a), a second application is barred by 


the provisions of R. 15 of that order? The Calcutta High 
Court in Atul Chandra Sen v. Peary Mohan Mukerjee (1) 
held that there is no distinction between orders of rejection 
passed under R. 5 and orders of refusal passed under R. 7 and 
this view has-been adopted in Ali Afzal v. Purna Chandra(2). 
There is also a case in Ranchod Morar v. Bewanyi Edulji (3), 
where a similar view appears to have prevailed. 


On the contrary, we have the authority, of the Lahore 
High Court in. Bal Kuar v.Shib Das (4) and of a Full Bench of 
the Byrma Chief Court in Howa v.Sit Shein (5) that a distinc- 
tion should be made between these two class of orders. They 
have held accordingly that an order passed summarily under 
R. 5 (a) is not a bar to a second application. The leading case 


is the one in Atul Chandra Sen v. Peary Mohan Mukerjee (1) 


which distinctly holds that there is no distinction, between orders 
under R. 5 and orders under R. 7. No reason is given for 
coming to this conclusion; and, as pointed out by the Burma 
Chief Court, there is at least a verbal difference between these 
two orders. I am inclined to think that there is more than a 
verbal difference. The orders are different in kind. Under 
R. 5 the Court rejects: an application summarily and without 
enquiry, whereas under R. 7 an order is passed after due ens 
quiry into the merits of the application. The principle under- 
lying R. 15 appears to be that of res judicata, viz., that the 
Court will not entertain a second application when the first has 
been dismissed on the ground that the petitioner is not entitled 
to sue as a pauper. Any order passed under R. 5 (a) is of a 
summary nature based on the petition itself or on facts which 
are apparent at the time of presentation of the petition. For 
instance, if the petition does not contain a schedule of property 
or if it is presented by the alleged pauper’s agent, it has to be 
rejected, and if we are to apply the ruling of the Calcutta High 
Court, it can never be represented. This goes a good deal 
further than the principle of res judicata for it gives the force 
of res judicata to a summary order passed without enquiry or 
contest and consequently, I think it is doubtful whether that is 
the intention of the legislature. It is noticeable that R. 15 
refers to an order “ refusing to allow an applicant to sue as a 
pauper ” and these words aré’the identical words used in R. 7, 
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3. (1894) I L R 20 B 86, 4. (1919) 56 I C 207. 
da e - .§- (1917) 42 I Ç fos (F B), 
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cl. (3) and it is clear that R. 15 applies to such an order. I 
can see no reason for extending it to include an order rejecting 
an application when such order does not either in terms, or by 
implication, refuse to allow an applicant to sue as a pauper. 
For instance, the rejection and return of a petition presented by 
an agent can hardly be said to amount to a refusal to allow the 
petitioner to sue as a pauper for there is no provision specifical- 
ly prohibiting its representation by the pauper himself. In 
the present case the order rejecting the application is very 
specific. The -District Munsif states that he has to reject the 
petition but that he ought not to be understood as expressing 
any opinion on the question whether the plaintiff is a: pauper’ 
or not, and there is clearly no adjudication on the merits by this 
order. Jam therefore of opinion that such an order is not a 
bar to the subsequent presentation of a petition based on the 
same right to sue. This view was adopted by my learned bro- 
ther in Chinnammal v. Papathi Ammal (6) which was a case 
where the first petition had been dismissed for default. I would 
therefore hold that when there has been no enquiry under R. 6 
and a consequent order under R. 7 the order rejecting the 
application is not a bar to a second application. 

I may mention here that both in Ranchod Morar v. 


Bezanji Edulfi (3) and Atul Chandra Sen v. Peary Mohan: 


Mukerjee (1) there had been an enquiry under R. 6 although 
the Court purported to pass an order under R. 5. 

I would therefore allow the petition and remand the case 
for disposal on the merits. The respondent will pay the peti- 
tioner’s costs. 


Madhavan Nair, J.-J entirely agree. In my judgment. 


in Chinnammal v. Papathi Ammal (6) I have indicated the 
view that O. 33, R. 15, Civil Procedure Code, contemplates an 
enquiry and dismissal of “ the application to sue as a pauper” 
on the merits. Since that has not taken place in this case the 
present application is not barred under the provisions 
ofthat order. It must therefore be disposed of on the merits. 


T. S. V. Revision Petition allowed and 
case remanded. 





Ee a ee ar 
L (1915) 20 C W N 669. s. (1894) I L R 20 Bom 86. 
6. (1944) 85 I C 982. 
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Madhavan 
Nair, J. 
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PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at Patna. | 
PRESENT :_ViscounT DUNEDIN, LORD BLANESBURGH, 
Str JOHN EDGE AND Mr. AMEER ALI. 


Ganesh Lal Pandit and others ... Appellants* 
5 A 
Khetramohan Mahapatra and others ... Respondents. 


Hindu Lew (Mitakshara schoel)—Alienation by undow—Registration Act 
(III of 1877), S. 32-—Comveyamce executed by atioruey—Power-of-athorucy 
registered tix days later—Limitation Act (XV ef 1877), Sch. II, Art. 66— 
Mortgage coniaining covenant for repayment of debt «withim six months—Swit 
upon covenant brought ten years after date repayment due—Concsyasce in 
satisfaciion of decree thereon—-Scivure ef deceased's estate in execution of 
decree for contribution for Goverment revexue arreart—Conveyance in COR- 
sideration of release. 

On the agrd July, 1884, a Hindu widow, governed by the Mitakshara Law, 
mortgaged some of her deceased hueband’s property for Ru 33,500, with a 
covenant for the repayment of the same with interest at the rate of 1 per cent 
per mensem within six months, The loan was not repaid, and in 1896, the 
mortgagee brought an action for enforcement of the mortgage. He obtained an 
ex parte decree for Ra 80,000 odd, which was executed by an auction-sale of 
the property, the mortgagee himself buying it for Ra 33,000, For the balance 
of the judgment-debt, the widow made a compromise, and later, in pursuance 
thereof executed conveyances of other properties of the deceased to 
the mortgagee. i 

Also on agth July, 1884, another conveyance of the deceased's lands in favour 
of the aforesaid mortgagee was executed. It purported to have been executed 
on her behalf by an attorney whose power-of-attorney appeared to have been 
registered under the Registration Act, 1877, then in force, on the agth July, 1884. 

Further, in 1899, the widow having become liable for arrears of Govern- 


“ment revenue, under Act XI of 1859 due on a mouza which she held in her 


husband's estate with her co-aharera, these co-sharers, to save the mouza from 
sale under the Act, paid the revenue, and sued her for contribution; they obtained 
a decree, and attached her dwelling-house in execution, in consequence whereof 
she again resorted to the aforesaid mortgagee, and to raise the funds necessary 
to relerse the seizure, executed another conveyance on the asth November, 1899 
in his favour. 

In 1916, after the widow's death, the reversioners brought an action to set 
aside these conveyances. Held, that (i) the conveyance executed by the attorney 
on the a3rd July, 1884, was void under 8. 52 of the Registration Act, 1877, he 
having no authority prior to-the a9th July, when the povwer-of-attorney war 
apparently registered, to execute any conveyance on his principal’s behalf, and 
the execution of the power not having been proved in the manner 
required by that section; (if) the conveyances executed in purmuance of the 
compromise in 1899 were void as against the reversionera because the sult in 
which the decree was made terminating in the compromise was barred under 
the Limitation Act (XV of 1877), Sch. TI, Art, 66, having been brought in 1896 
upon the mortgage of the 23rd July, 1884, which became payable on the agrd 


*P C Appeal No. 96 of 1923. a3rd March, 1936. 
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January, 1885, and the suit should accordingly have been brought within six 
years of the latter date. Ramdin v. Kalka Pershad, L R 12 I À 12 followed ; 
Miller v. Runga Nath Moultck and ot/wrs, I LR 12 Cal 389 approved; (iii) the 
conveyance of the asth November, 1899, however, was good and valid, having 
been made in consideration of a compelling necessity, the release of the widow's 
dwelling-house from attachment, and not merely to satisfy an ordinary debt. 
Upendra Lal Mukherji v. Guindia Nath Mukherji, a C W N 425 distinguished. 


Appeal from a decree (16th January, 1922) of the High 
Court (Das and Adami, JJ.) varying a decree (30th January, 


1919) of the Subordinate Judge of Cuttack (P. Bhatta- ' 


charjec, Esq. ). 
The facts appear from the judgment of their Lordships. 
L. de Gruyther, K. C. and B. Dube for appellants_— 


The Courts below having held that the mortgage-decree of > 


1896 was good and valid, the conveyances executed by the 
widow in 1899 to discharge that decree are unassailable ; those 
conveyances are strengthened by the compromise that followed 
the decree. Also, that decree was in effect a combined decree 
under Ss. 88 and go of the Transfer of Property Act, 1882, 
and the High Court is in error in holding that the ‘‘failure to 
obtain a decree under S. go of that Act vitiates the kabalas”’ 
in question. The High Court ought not to have allowed the 
plaintifis-respondents to have argued for the first time on 
appeal that those conveyances were executed when (in 1899) 
the debts had become barred by limitation. The sale-deed of 
the 23rd July, 1884, was executed by the widow by the pen 
of her agent, i. e., it was executed by herself oh that date, and 
registered on her behalf by her agent on the 29th July, 1884. 
Lastly, the conveyance of the 25th’ November, 1899, was 
executed under compelling necessity, and the facts connected 
therewith are undisputed: Upendra Lal Mukherji v. Girindra 
Nath Mukherji (1) is not a case in point, as there was no 
seizure or attachment there, but merely an action begun. 

The respondents were not represented. 

23rd March, 1926. The Judgment of the Board was 
delivered by 

Mr. AMEER Art Their Lordships are relieved of the 
necessity ‘of narrating at length the facts of this complicated 
litigation, as the judgment under appeal summarises very 
clearly the history of the transactions in debate. 

This is an ex parte appeal from the judgment and decree 
of the High Court of Patna which partly afirmed and partly 
reversed the order of the Court of first instance. 


1. (1898) a C W N 433. 


P.C. 


Ganesh 
Lal Pandit 
v` 
Khetra- 
mohan 
Mahapatra. 


Mr.Ameer 
Ali, 
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A Hindu lady of the name of Suryamani, who died in 
1904 or 1905, conveyed by mortgage and sale to one Behari 
Lal Pandit, the father of the. defendant No. 1, almost the 
whole of the property which had devolved on her as the widow 
of one Banamali Mahapatra, a native of Orissa, subject to 
the Mitakshara’Law. Banamali appears to have died in the 
year 1863, leaving him surviving his widow, ‘Suryamani, and 
two daughters, onc of whom died not long after, childless ; 
the other Satyabhama, survived her mother, and was the 
original plaintiff in the present suit, which was instituted in 
the Court of the Subordinate Judge of Cuttack on the 17th 
September,.1916. | Satyabhama challenged in the action the 
validity of the transactions entered into between Suryamani 
and Behari.Lal Pandit in respect of the properties conveyed 


-to him by the widow. On Satyabhama’s death her sons, the 


present respondents, were substituted in her place. 


It is not disputed that-Suryamani, on coming into posses- 
sion of the.properties left by her-husband, had to meet heavy 
expenses connected with the litigation in which Banamali was 
involved. ‘The High Court, in its judgment, refers to the 
circumstances which compelled her to alienate many of the 


properties which formed the subject of controversy in the 
present case. 


In respect of the others the learned Judges of the High 
Court, differing from the Trial Judge, have held firstly that 
the documents which purported to create the alienations were 
not properly explained to the lady, that she was an ignorant 
purdanashin woman and had no independent advice; and 
secondly, that some of the alienations challenged by the plain- 
tiffs were either for debts that were barred or,not binding on 
the reversioners. They have also held that the principal 
mortgage purporting to have been executed by Suryamani was 
not executed in compliance with the provisions of the law so 
as to make it binding on Suryamani. 


It is with regard to these findings that the present appeal 
before the Board is concerned. 


On the defendants’ side it is alleged that on the 23rd July, 
1884, Suryamani entered into two transactions with Behari 
Lal Pandit: one was a mortgage for Rs. 33,500, the other a 
sale, to.him of certain properties for Rs. 8,000. The sale- 
deed is marked in the proceedings as. Ex. Q. 6, and the deed of 
mortgage as Ex. M 


L 
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In 1896 Behari Lal Pandit instituted a suit against Surya- 
mani and her daughter Satyabhama for enforcement of the 
mortgage. On the 28th August, 1896, Behari Lal Pandit 
obtained an ex parte decree. 

Their Lordships do not think it necessary to refer to the 
steps taken by the ladies to set aside the ex parte decree; it is 
enough to say that they failed in those proceedings and on the 
25th and 26th August, 1897, the mortgage decree was execut- 
ca, and the mortgaged properties were put up for sale and 
purchased by Behari Lal himself for Rs. 33,000 odd. At the 
time of the sale the mortgage debt amounted to something 
like Rs. 80,000. In order to pay the balance of the mortgage 
debt Suryamani entered into a razinama or deed of compro- 
mise by which she agreed to transfer to Behari Lal her remain- 
ing properties in her hands belonging to the estate of her hus- 
band. In pursuance of this razinama she appears to have 
executed in 1899 a number of conveyances which are marked 
in the proceedings as O., Q. 1, Q. 2, Q. 3 andQ. 4. Q.5 
executed about the same time, stands in a diferent category. 

As already stated Satyabhama, and after her death, the 
plaintiffs, as reversioners tó Banamali’s estate, challenged the 
sale-deed of the 23rd July, 1884, by which Behari Lal purchas- 
ed some of the property on the 23rd July, 1884. They also 
challenge the mortgage deed of the same date and the tran- 
sactions of 1899, evidenced by Ex. O., Q. 1, Q. 2, 0. 3,0. 4 
andQ. 5. 

The learned Judges of the High Court have held that 
the defendants had established legal necessity in respect of the 
mortgage of the 23rd July, 1884, and that consequently the 
sale under the mortgage decree was valid, but that they had 
failed to satisfy that the sale of the 23rd July, 1884, Q. 6, was 
for justifiable necessity, or that she had in fact executed the 
sale-deed, or that it was read over and explained to Suryamani, 
and that apart from that she had no independent advice. They 
also held that the kabalas executed by the widow in 1899 were 
not binding on the reversioners. 

In their Lordships’ opinion the evidence fully justifies the 
conclusions of the learned Judges. The deed of sale (Q.6) 
was executed for Suryamani by a person of the name of Lakhan 
Mahanty, under a power of attorney which bears date the 29th 
of July, 1884, six days after the sale in question. The sub- 
stance of the powers entrusted to Lakhan are set out in the 
Register of Powers of Attorney for 1884 as follows: 


THE MADRAS LAW JOURNAL REPORTS. [voL. 


86 





ADASIA SS CAYA 
VaGNVHOVNUOd (PS) 


‘yWeuMMI0p Iy} Jo ‘BISBULOL) ‘UBIBY 
Apoq oq) ur “oja “yuwa | ‘ofleg vere BpreUes 
pue suonveuyiajur ou | jo Ajueqey uey jo 
aw any} jem paya) | uos ‘jueqepy mplueteg 


pwd [eT TUTEppENEN ‘Wee y 
peyag nqeg jo moavy | ‘ores suedieg ‘ajopeu ‘Tepufarez 
ur ooo'g'sy Jo ares jo | -or juesald 38 remnuwy[ ‘TEN ‘nerwy ‘sp | ‘wary ‘oeg suedrweg 
poop e pus 005'ff sy | uuekieg ‘epedejuey | -uipoy vuedieg ‘Fnaq | ‘ajopeuny jo ‘aned 
Jo puoq əeJuow v jjo seq spususqnyg |jo ‘Aege uBpey | -eYyey enueg meweueg 
Isa pue ƏMƏ OJ, | jo uos ‘seq luBUTEzUTYD | Jo uos ‘AjuByEpY TeqyABy] | JO mopa 130 roeuredms 


"HHA Od TVAANTY 





‘Tedpuug 
jo uonIpps pus suey 


“Agum 
Jo UOnIppe put IUWEN 


“SE5Sa MIMA 
JO UONIPpE pus owen 





“1am0d JO poeneqy 














(AFOD Payon D 140.427) 


“Pggl HOA AUNYOLLY-AO-SUAMOd AO WALSIDHA THL WOW LOVALXY—'(2) SS 


3 4,8 8 
EER EEEE 
KL 





$g-L-6z 








te 


‘tonNsexy | aod 


yo aeq 





Jo ON 


LL] THE MADRAS LAW JOURNAL REPORTS. 87 


It will be noticed that this power was registered on the 
29th of July, whilst the sale was effected on the 23rd. Neither 
of the two witnesses to the execution of the power was examin- 
ed. Under the Registration Act of 1877 the same provisions 
are made as under the Act now in force for safeguarding the 
interests of absent executants of documents when presented 
for registration by a person claiming to act by and under their 
alleged authority. S. 32 provides that “every document to be 
registered under the Act whether such a registration be compul- 
sory or optional, shall be presented by such person executing 
or claiming under the same.... or by the representative or 
assignee of such person or by the agent of such person repre- 
sented or assignee duly authorised by power of attorney “duly 
executed and authenticated in the manner hereinafter 
mentioned.” 


_ Their Lordships concur with the High Court in holding 
that the sale-deed of the 23rd July, 1884, which purported to 
be executed by Lakhan Mahanty for Suryamani was not validly 
executed, and that the sale thereunder could not bind either 
Suryamani or the reversioners. 


As regards the kabalas by which Suryamani purported to 
transfer her remaining properties to Behari Lal Pandit in dis- 
charge of the balance remaining over after the sale under the 
mortgage decree, their Lordships also agree with the High 
Court that the claim on the personal covenant for the balance 
of the mortgage-debt was barred by the statute of limitation 
(XV of 1877), long before the execution of the razinama and 
the conveyances thereunder. It will be noticed that the mort- 
gage of the 23rd July, 1884, by which Suryamani borrowed 
Rs. 33,500 from Behari Lal Pandit on interest at the rate of 1 
per cent. per mensem was repayable by her within six months 
from the date of the execution of the document. The cove- 
nant on her failure to repay is as follows :— 

“If I fail to pay the whole of the principal and interest within the 
aforesaid term the creditor is competent to sue me in the Court and realise the 
principal with interest thereon at the rate of Re. 1 per cent. per mensem from 
this day till the dete of realisation and costs of the suit from me and from the 


mortgaged properties, and, if insufficient, from my other moveable and immove- 
able properties.” 


The decree on this mortgage, Ex. T. (1), made on the 
28th August, 1896, was in the following terms: 


‘This suit is for recovery of the principal of Ba 33,500-0-0 and the 
balance of interest of Ru 47,228-8-0, in all Ra 80,7a8-8-0 and the interest which 


ra 


Mahapatre. 


Mr. Ameer 
AIL 
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P, C. will accrue from|the date of institution of the sult till that of realisation and 
Ganesh the costs of the sult from the defendant and if not fully realised from her theo 
Lal Pandit fiom the mortgage properties, except those exempted from mortgage liability 
v, at the request of the defendant No. 1 by putting them up for sale and if insaf- 
oe cient the balance be realised from the surety defendant No. 2 and her properties.” 
monan 
Mahapatra, The suit on the mortgage bond was not instituted until ten 
Mr, Ameer years after the debt became repayable. The decree for the 
All. balance, if the sale of the mortgaged properties proved insuffi- 


cient, was against Satyabhama, who had stood as surety on the 
mortgage. Satyabhama was afterwards absolved from all 
liability as surety in the High Court. In the case of Ramdin 
‘ v. Kalka Pershad (2) it was held by the Judicial Committee 
that. when a mortgagee sues on a personal covenant to make 
the mortgagor responsible for any deficiency in the realisation 
of the mortgage debt out of the mortgaged properties, the 
claim would be barred in three years. That case arose under 
the Limitation Act of 1871 (IX of 1871), and the same argu- 
ment which has been advanced in the present case was submit- 
ted to the Board. Their Lordships in that case held as 
follows -_ | yrs 


“The second schedule places simple money demands generally under 
the three years’ limitation, and under No. 65 the same limitation is applied to 
a single bond, and under the same limitation are placed bills of exchange, arrears 
of rent and suits by mortgagors to recover surplus from the mortgagee. The 
six years’ limit embraced suits on foreign judgmenta and some compound 
registered securities The twelve years’ period is made applicable principally 
to suits in respect of immoveable property, though it aleo applies to Judgments 
and recognizances In India. But the counsel for the appellant relied upon the 
language of the rand article of the second schedule: ‘For money charged upon 
immoveable property, twelve years’ His contention was that thet period of 
twelve years applied to every remedy which the Instrument carried with It, and 
gave twelve years for the personal remedy against the mortgagor as well as 
against the mortgaged: property.” 


The Judicial Committee expressly overruled the contention 
that a' claim for the balance of the mortgage debt based on the 
personal covenant came under Art. 132 of Sch. II applicable 
to claims for money “charged on immoveable property.” 


` That case was followed by the High Court of Calcutta in 
Miller v. Runga Nath Moulick and others (3) which arose 
under Act XV of 1877. There the learned Judges held’ as 
follows :— 

“We are of opinion that the decision of the Lower ‘Court upon the 


question of limitation is correct. The contention of the learned counsel for 
the appellant that Art 132 of Sch. II of the Limitation Act of 1877 refers to a 





a. (1884) LR wlArm:ILR7A sa '(PC). 4. (1885) I LR r2.C 389. 
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claim to recover money charged upon immoveable property quite irrespective of 
the remedy asked for, has been set at rest by the decision of the Judicial Com- 
mittee of the Privy Council in the case of Ramdim v. Kalka Pershad (a). That 
decision was passed with reference to the corresponding article of the Limitation 
Act of 1871. That article provides a period of twelve years for suits of money 
charged upon immoveable property. The Legislature in the present Limitation 
Act has used a different phraseology, viz., ‘to enforce payment of money charged 
upon immoveable property’. The language of the present Act, viz., ‘to exferce, 
etc.’ is more in fayour of the contention that the article in question refers only 
to suits ‘to enforce payment of money charged upon immoveable property’ by 
the sale of the said property. This construction was put by the Judicial Com- 
nittee of the Privy Council upon Art. 132 of the Limitation Act of 1871, the 
language of which did not suggest it so clearly as that of the present Limitation 
Act. The claim to make the defendants personally liable has therefore been 
rightly held to be barred by limatation, the present suit having been commenced 
more than six years after the accrual of the cause of action.” 


Art. 65 of the second Schedule (Act IX of 1871) is 
reproduced in Act XV of 1877 as Art. 66. 

Their Lordships are of opinion that the view taken by 
the High Court on ie question of limitation is well founded. 
The cause of action on the personal covenant accrued to 
Bepary dah Pandit when Suryamoni failed to pay the mortgage 
debt, viz., within six months from the date of the mortgage. 
And the claim had become barred under Art. 66 long before 
the execution of the razinama and the conveyances thereunder. 
Consequently it is not necessary to consider whether a decree 
under S. 90 of the Transfer of Property Act of 1882 is requi- 
site in case of deficiency in the realisation from the mortgaged 
property. Admittedly no decree was asked for or made. S.go 
is now O. XXXIV, R. 6, of the Civil Procedure Code of 1908. 


As regards the consideration for Ex. Q.5, which was a 
conveyance executed by Suryamani in favour of Behari Lal 
Pandit on the 25th November, 1899, it appears that Suryamani 
became liable for her arrears of Government revenue under 
Act XI of 1859 in respect of a mouzah which she held in her 
husband’s estate with other co-sharers. To save the property 
from sale under the Act the co-sharers paid the revenue due 
from her and sued her for contribution. They obtained a 
decree and attached her dwelling-house for the satisfaction of 
the debt. This is recited in Ex. Q.5, the kabala by which she 
conveyed the property now claimed by the reversioners. 

The learned Judges of the High Court relying on the 
case of Upendra Lal Mukherji and others v. Girindra Nath 
Mukherji and others (1) have held that where the Hindu widow 


1. (1898) 2 CW N 435. a. (1884) LRia TAra:1LR7A 50a (PO), 
R 12 
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fails to pay her share of the Government revenue and after her 
death her co-sharer brings a suit for contribution, the rever- 
sionary heirs of her husband’s estate were not bound to satisfy 
the debt. But in the present case it has been found as a fact 
by the Subordinate Judge that the co-sharers had, in execution 
of their decrees for contribution, attached Suryamani’s dwell- 
ing-house, and that in consequence thereof she was compelled 
to raise money by executing the kabala Ex. O-5. 

Their Lordships are of opinion that sufficient evidence has 
thus been given by the defendants to show that there was a 
compelling necessity on the part of the widow for entering into 
this.transaction. They accordingly vary the decree of the 
High Court by deleting the transaction covered by the deed of 
sale, Ex. Qs. In other respects the decree and judgment 
appealed against will be confirmed and the appeal will be dis- 


missed. As there is no appearance on behalf of the respond- 
ents it will be without costs. 


And their Lordships will humbly sesanan His Majesty 
accordingly. 


Solicitors for appellants : Watkins and Hunter. 
A. de M. Appeal dismissed. 


In THE Hicu Court oF JuDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE. 
Kolisetti Basavayya 


and others ... Petitioners* (Defendants 1 
and 3 to 5) 
v. 
Mittapalli Venkatappayya ki 
and another ' ... Respondents (Plaintif 


and defendant), 

Civil Procedure Cede, S. 149, O. 7, R. 11—Defcieni Court-fee paid om plaint 
beyond time allowaed—Court’s power in case af—Ovder excasing delay—J¥ hal 
amounts te—Order accepting payment without explicitly extending time—E frit 
~—Validity—Review of erder—Power wf successor in office io grant—Refusal 10 
review en erroneous view that successor has no power to review—Revision 
against order of—Interference in. 

The Court has discretion to extend to any limit the time within which the 
deficient Court-fee on a plaint may be paid; and if the fee is paid within the 
time fixed the plaint will stand good as on the date of its presentation. 

When the plaintiff pays the deficient Court-fee beyond the time fixed, two 
courses are open to the Court. It may either reject the plaint or accept ıt. 
a Sa a 


C. R. P. No. 677 of 1925. | 18th February, 1926. 
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Both courses are within its discretion with which 2 superior Court will not as 
a rule interfere. 

When the plaintiff pays the deficient Court-fee beyond the time fixed and 
has not asked the Court to extend the time for payment, bat the Court never- 
theless excuses the deley and receives the fee, the natural 
inference is that it Intended to extend the time and in effect did so. 

A plaint was returned for two reasons, (1) to pay deficient Court-fee, and 
(2) to compare the copy of accounts. Seven days’ time was given. The plaint 
was pot re-presented within the seven days, and a further extension of time was 
therefore given. The plaint was re-presented after the expiry of the 
extended period with a petition put in under S. 151, Civil Procedure Code, with 
an affidavit stating that the plaint hed been mislaid and asking that the delay 
in re-presentation be excused. The deficient Court-fee was put in and paid on 
the same day. The District Munsif without giving notice to the other side 
made an order on that petition “excused.” An application under O. 47,R. 1, 
to review that order was made to the District Munsif who succeeded the 
Monsif who had made the order. The former declined to review the order. 
being of opinion that he had no power to review it. Ona revision petition 
filed against the order decking to grant the review, keld, (1) that the former 
District Munsif must be deemed to have applied his mind to the delay in pay- 
ment of the deficient Court-fee and to have decided to excuse the delay; 
(2) that his order was open to review by his woccessor; (4) that, though the 


view of the successor that he had no power to review was wrong, yet as the. 


matter was within the discretion of the first District Munalf, and no new facts 
were shown to have appeared since he made the order excusing the delay, 
there was no ground for interference with the order of the successor refusing tn 
review the same. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order, dated 26th August, 1925 of the Court of the Addi- 
tional District Munsif of Guntur in C. M. P. No. 853 of 
1925 in O. S. No. 136 of 1925. 

V. Govindarajachari and B. T. M. Raghavacharlu for 
petitioners. 


K. Kameswara Rao for respondents. 
The Court delivered the following 
JUDGMENT This Civil Revision Petition is against the 


decision of the Additional District Munsif, Guntur, declining- 


to grant a review of an order by his predecessor excusing delay 
in re-presentation of a plaint. The facts were as follows: A 
plaint was presented on 20th April, 1923, with a one rupee 
stamp, the proper stamp being Rs. 142. It was returned on 
4th June, 1923, for two reasons, (1) to pay deficient Court-fee, 
and (2) to compare the copy of accounts. Seven days’ time 
was given. On 16th June, 1923, a further extension of time of 
10 days was given. The plaint was not re-presented 
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until 4th March, 1924. On that date a petition was 
put in by the plaintif under S. 151, Civil Procedure 
Code, with an affidavit by the pleader’s clerk stating 
that the plaint had been mislaid and asking 
that the delay in re-presentation be excused. The defi- 
cient Court-fee was put in and paid on the same day. On sth 
March, 1924, the District Munsif, without giving notice to 
the other side made an order on that petition “excused”. On 
20th August, 1925, the present District Munsif was asked 
under O. 47, R. 1, Civil Procedure Code, by the defendant to 
review that order and he has declined to do so, and the 
defendant comes up with this petition. 


‘The first point urged is that there was really no definite 
order by the first District Munsif indicating that he gave his 
mind to the long delay in paying up the deficient Court-fee, 
and therefore it was open to his successor to consider that 
matter de novo. Certainly the affidavit filed in support of the 
application for excusing delay does not make any mention of 
the payment of the Court-fee and was not put in under S. 149, 
Civil Procedure Code, but under S. 151, Civil Procedure Code. 
Nevertheless I think it must be held that the matter was 
brought to the notice of the District Munsif and that he exer- 
cised his mind consciously thereon and decided to excuse the 
delay in paying up the deficient Court-fee. That was the 
chief question in the matter of excusing the delay in re- 


. presentation and I must take it that the District Munsif applied ` 


his mind to it. 

That being so, it was open to his successor to treat that 
order as one open to review by him if proper and legal grounds 
for review were made out. The Lower Court, however, seems 
to regard the matter as one which it had no power to review. 
That view seems to be wrong. But since the matter was within 
the discretion of the first District Munsif, and since it has not 
been brought to my notice that any new facts have appeared 
since that order was passed, there is no ground for interference 
with the Lower Court's refusal to review unless the first Dis- 
trict Munsif had no jurisdiction whatever to excuse delay. 
Even so, the more proper course would have been for the peti- 
tioner to have come up here at once against the order excusing 
delay.. Had he done so, he would have been able to urge with 
more propriety that the District Munsif should have given 
notice to him and heard him before he passed his order excusing 
delay. That he did not do, and the order was passed on sth 
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March, 1924. He did not come up here against it, and even 
his petition for review was belated, having been put in on 20th 
August, 1925. In such circumstances I would not interfere 
unless it is an absolute rule of law that such condonation of 
delay is illegal. 


This is the second point urged before me, namely, that thc 
District Munsif had no option but to dismiss the plaint since 
the deficient Court-fee was not paid within the time allowed. 
O. 7, R. 11, Civil Procedure Code, is called in aid, and various 
rulings have been cited before me. 


O. 7, R. 11 declares that when a plaintiff does not pay 
the deficient Court-fee within a time to be fixed by the Court 
the plaint shall be rejected, That the Court must fix a time 
within which the deficient Court-fee shall be paid and has no 
discretion to refuse to fix it, is settled law. The Court also 
has discretion to extend the time already fixed. S. 149, 
enacted in order to set at rest a matter on which the case-law 
was conflicting, implies that the Court may, in its discretion, at 
any stage, allow a party to pay the deficient Court-fee. But 
this will not override O. 7, R. 11 in the sense that S. 149 gives 
the Court any discretion to refuse to grant the time which O. 7, 
R. 11 says it shall grant_see Achut Ramchandra v. Nagapp2 
Bab Balgya (1) and Jiwan Das v. Khushabi Ram (2). This 
seems to make it clear that the Court has discretion to extend 
to any limit the time within which the deficient Court-fee may 
be paid, and that if the fee is paid within the time fixed the 
plaint shall stand good as on the date of its presentation. What 
is the law then when the party pays beyond the time fixed and 
has not asked the Court to extend the time for payment, but the 
Court nevertheless excuses the delay and receives the fee ? I 
think the only reasonable interpretation is that the Court has 
implicitly, although not explicitly, extended the time. Two 
courses are open to the Court in such cases, either it may reject 
the plaint or it may accept it, and both courses are within its 
discretion. That is, whether it rejects or accepts a superior 
Court will not as a rule interfere. When the Court has accepted 
a belated payment but has not explicitly extended the time, the 
natural inference is that it intended to extend the time and 
in effect did sa— see Gopal Prasad Bhagat v. Rajendra Lal 
Panja(3), Maria Thangathammal v. Iravatheswara Aiyar(4), 





1. (1913) LL R 38 B 41 a. (1917) 39 I C 766. 
3. (1915) 34 I C 625. . 4. (1915) 28 I C 504. 
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Priyanatk v. Meajan (5),. Amir Hussain Khan v. 
Nanak Chand (6) and Rajkishori Koer v. Madan 
Mohan Singh (7). An extension of time m 
quote authorities was held.to imply an extension .of 
time to pay. To the other effect, namely, that the Court has 
no discretion to admit payment after the time fixed is a ruling 
in Brahmomoyi Dasi v. Andi Si (8) under the old Code. In 
Midnapur Zamindary Co., Ltd. v. Secretary of State for 
India (9) the Appellate Court refused to interfere with an 
order by the Lower Court rejecting the plaint because the addi- 
tional Court-fee had not been paid within the time fixed. Possi- 
bly the language used is too strong when the learned Judges 
say that the Subordinate Judge had “no other alternative but to 
reject the plaint.” S. 149 is not referred to in the judgment. 
The Full Bench case in Padmanund Singh v. Anant Lal Mis- 
ser (10) was under the old Code and therefore the discretion 
given by S. 149 was not considered. In Budhan Sha v. Sita- 
nath Sha (11) it was held that S. 149 will not avail if the pay- 
ment is not made within the time fixed under O. 7, R. 11. 
In that case the prior Court had first dismissed the suit and on 
review held that S. 149 gave it discretion to excuse and condone 
the delay. The ground on which the learned Judges held 
that S. 149 will not avail was that it only applies to cases where 
the payment has been made within the time fixed, and that it 
gives no discretion to a Court to condone a payment made 
after the time fixed. But, with respect, I think that this is 
giving too narrow a construction to the wording of S. 149. 
That section is one of the general provisions of-the Code not 
liable to annulment or alteration by any proceedings under 
Part X, and if there is any conflict between such a general pro- 
vision and a rule under the first schedule, I take it that the 
general provision must prevail. The section appears to me 
to give a Court wide discretion, once the time for payment has 
been fixed, either to allow payment at any stage or to disallow 
it. I am not prepared to hold that the order of the District 
Munsif excusing delay in re-presenting the plaint was illegal. 

It would no doubt have been better in the present case if 
the first District Munsif had given notice to the petitioner and 
heard him before excusing the delay, but his omission to do so 





s. (1915) a4 C LJ 88. 6. (1910) 12 CLJ &. 
y. (1903) TL Rost C 75. 8. (1899) I LR a7 C 376. 
9. (1916) ILR 44 Cs. 10, (1906) IL R 34 C 20 (F B). 


11. (1910) 13 C L J 78. 
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is certainly not an unimpeachable ground for review and can: 
not therefore be used here to justify interference with an order 
passed on review. I am therefore not able to hold that the 
Lower Court in refusing to interfere with the order of its pre- 
decessor excusing delay committed any error of law. I there- 
fore decline to interfere and dismiss this petition with costs. 


A. S. V. Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS., . 
PRESENT:—MR. JusTicE RAMESAM. 


A. G. Sambasiva Aiyar ... Appellant® (Plaintif) 
v. 
Venkatarama Aiyar and others. . . Respondents (Defendants). 


Transføæ of Property Act, S. 8—Vendee—Unpaid purchase money due by 
Sale of, in execution of decree against dender—Liex of vender for unpaid pni- 
chase money if passes to purchaser—Irregularity of execution proceedings—Title 
` of execution purchaser if caw be questioned by vendee en ground of—Lien fer 
umpeid purchase money—Attackment of debt in case of—O. ar, Rr. 46, s4— 
Applicability. 
` P owed plaintiff a sum of money on a promissory note. P sold some of his 
properties to D, the father of the defendants, and left a portion of the purchase 
money in Ds hands with instructions to remit the same to plaintiff towards his 
promissory note debt. D remitted the sum to plaintiff but the latter refused 
to accept the amount on the ground that more wae due to him. Plaintiff there- 
upon obtained a decree against P on the note, and in execution of that decree, he 
attadbed the debt due to P from D, consisting of the unpeid purchase money 
with interest, and purchased it himself. Subsequently the plaintiff instituted 
the sult out of which the appeal arose to recover the amount from the defend- 
ants claiming also a lien upon the properties sold to D, their father. The ques- 
tion was whether the plaintiff was entitled to the lien claimed by him. 


Held, reversing the Courts below, that the plaintiff was entitled to the licn 
claimed by him. 


The amount left in Ds hands did not-cease to be unpaid purchase money 
because it was remitted by him to plaintiff and the latter refused to accept It. 


Under 8. 8 of the Transfer of Property Act P’s lien as regards the unpaid 
purchase money passed to the plaintiff by virtue of the sale certifikate along with 
the debt. : 


The attachment of the debt due to P from D was correctly effected under 
O. a1, R. 46, Civil Procedure Code; and, even if it was not and the execution 
proceedings culminating in the sale certificate were irregular, the sald proceed- 
‘ings having become final between the plaintiff and P, the title of the plaintiff to 
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the debt and the charge could not be questioned by the defendants on the ground 
of mere irregularity in the execution proceedings. 

Second Appeal against the decree of the District Cour: 
of East Tanjore at Negapatam in A. S. No. 194 of 1922 pre- 
ferred against the decree of the Court of the District Munsif 
of Mayavaram in O. S. No. 287 of 1920. 


T. S. Ramaswami Aiyar and F. Sundaram Aiyar for 
appellant. 


M. Subbaroya Aiyar for respondents. 


The Court delivered the following 


“JuDGMENT :_The facts of this case may be stated as 
follows :— One. Perambala Chetti owed the present plaintiff 
a sum of money on a promissory note, dated 13th Novem- 
ber, 1913. The said Perambala Chetti sold some of his pro- 
perties on 16th October, 1914 to Doraiswami Aiyar, the father 
of the defendants, and left Rs. 560 out of the purchase moncy 
in the vendee’s hands with instructions to remit the same to 
the plaintiff towards his promissory note debt. Doraiswam 
Aiyar remitted Rs. 625 to the plaintiff on 11th December, 1925 
but the plaintiff refused to accept the amount on the ground 
that more sum than what was remitted was due. He after- 
wards instituted a suit against Perambala Chetti on the pro- 
missory note and obtained a decree and in execution of thar 
decree he attached the debt due to Perambala from Dorai- 
swami Aiyar, consisting of the unpaid purchase money with 
interest and purchased it himself. He now sues to recover 
the amount claiming also a lien on the suit properties. Unless 
the lien is upheld the plaintiff’s suit would be barred by limita- 
tion. The District Munsif held that as the amount was remit- 
ted by Doraiswami Aiyar to the plaintiff and the plaintiff re- 
fused to accept it, it is not unpaid purchase money but it is only 
unaccepted purchase money and the plaintiff is not entitled to 
the lien. With this view of the District Munsif, I do not 
agree, assuming that the allegations of the plaintiff are true. 
It is true that Doraiswami Aiyar has followed the instructions 
of his vendor and has remitted the amount to the plaintif. If 
Doraiswami Aiyar has not chosen to inform the vendor of the 
fact that the amount was returned and of his readiness to pay 
it to the vendor himself, I do .not see how it ceased to be un- 
paid pyrchase money. I therefore think that the ground on 
which the Munsif decided against the plaintiff cannot be 
accepted. 
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-On appeal, the District Judge confirmed the decrée of the 
District Munsif on another ground. He refers to Moti Lal 
v. Bhagwan Das (1) and says that the present case is covered 
by that decision. He comes to the conclusion that the plaintiff 
is not entitled to any charge relying on that judgment. I think 
the case has been entirely misunderstood’ by the learned Dis- 
trict Judge. That case far from being against the plaintiff 
is in his favour. That case only lays down that where a 
plaintiff attaches a portion of the purchase money due to his 
judgment-debtor, under a sale deed by him, he cannot cause 
the property to be sold without previously bringing the debt to 
sale and purchasing it himself. The plaintiff in this case has 
followed the course indicated in that decision.’ The learned 
vakil for the respondent concedes that ‘the judgment of the 
` District Judge in so far as it rests on Moti Lal v. Bhagwa 
Das (1) cannot be supported ; but he seeks to support the 
decree on other grounds. His contention is that the charge 
has not been validly transferred to the plaintiff. He relies on 
Kunchithapatham Pillai v. Palamalai Pillai (2) and Elumalai 
Chetti v. Balakrishna Mudaliar (3). The former case only 
says that the charge must be assigned by a proper conveyance. 
The latter case only decides that where a promissory note has 
been endorsed, the right to an equitable mortgage connected 
with the promissory note does not pass by the endorsement. 
It seems to be now settled that the right to a mortgage can be 
transferred only by a registered instrument [see Balaguru- 
murthi Chetti v. Ramakrishna Chetii and others (4) and 
Official Receiver, Trichinopoly v. Lakshmana Aiyar (5)'] : 
but I do not think that these cases help the respondent. In 
the present case we“have not got to do with a mortgage but 
only with a charge. “ Charge” is defined in S. 100 of the 
Transfer of Property Act thus — 

“Where immoveable property is by act of parties or by operation of lawr 
made security for the payment of money to another and the transaction does not 
amount to a mortgage the latter person is said to have a charge on the property.” 
The distinction seems to be that whereas a mortgage amounts 
to a transfer of property, a charge does not amount to one 
If there is no transfer of immoveable property, - the assign- 
ment of the charge need not be made by a registered instru- 
ment. The right of the debt being an actionable claim can 
be transferred only by an instrument in writing under S. 136 





1. (1909) ILR g1 A 443. a. (1916) 32 ML J 347. 
3: (1921) TER 44M 565: 4t ML J a97. 
4. (igar) si ML J 267. > s. (1921) 41 M L J 453. 
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of the Transfer of Property Act. In the present case we have 
an instrument in writing, namely, the sale certificate issued by 


‘the Court. It is conceded by the learned vakil for the res- 


pondent that the sale-certificate need not be registered with 
reference to the exceptions of S. 17 of the Registration Act. 
It seems to follow that the right to the charge passes along 
with the debt. The learned vakil for the respondents relies on 
a dictum in Subbaraju v. Seetharamaraju (6) and contends 
that S. 8 of the Transfer of Property Act does not apply to 
Court sales. The passage relied on-is not quite intelligible to 
me. I do not see why, under S. 8 of the Transfer of Pro- 
perty Act, the vendor’s lien does not pass with the right to 
the money. It is true that S. 2 (d) of the Transfer of Pro- 
perty Act provides that the Act does not affect transfers bv 
operation of law. But in the present case the contention of 
the appellant does not seek to affect the effect of the execution 
sale. The effect of applying S. 8 is to strengthen the sale- 
certificate by transferring the lien along with it. I am there- 
fore of opinion that the right to the lien passed under S. 8 of 
the Transfer of Property Act along with the debt. 


It is next contended that the execution proceedings which 
culminated in the sale-certificate to the plaintiff were irregular 
and cannot operate to transfer the right to the lien in favour 
of the plaintiff. He relies on O. 21, R. 54, Civil Procedure 
Code, and contends that the charge is immoveable property 
within the meaning of that rule and not moveable property 
within the meaning of R. 46. The appellant in reply relies 
on a decision in Nataraja Aiyar v. The South Indiam Bank of 
Tinnevelly (7). That decision related to a mortgage and 
was followed by the Allahabad High Court in Lal Umrao 
Singh v. Lal Singh (8). The respondent contends that these 
decisions cannot be regarded as good law, after the other deci- 
sions above referred to by me which held that a right to a 
mortgage can be transferred only by a registered instrument 
being immoveable property. It is unnecessary for me to ex- 
press any opinion here whether these decisions are correct in 
so far as they apply to mortgages. But I do not see any 
reason to doubt their correctness so far as they relate to charges 
which do not amiount to mortgages or transfers of immoveable 
property. 

6. (1914) ILR 39 M 283 at 286. 


7. (1911) TLR 37 M 51: 2a ML J sas. 
8. (1934) ILR 46 A 917, 
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I am therefore of opinion that the attachment was cor- 
rectly effected under O. 21, R. 46; but apart from this, | 
think it is not open to the defendant to raise questions relating 
to the regularity or otherwise of the execution proceedings 
taken by the plaintiff against his judgment-debtor. The pro- 
ceedings are final between the plaintiff and Perambala and 
whether they are regular or irregular, the title to the debt and 
the charge has passed to the plaintiff and it is not open to the 
defendant to question the plaintiff’s title on the ground of 
mere irregularity in the execution proceedings. 

The result is, I must hold, that the plaintiff is entitled to 
the lien on the facts alleged by him in the plaint and,the 
grounds given by the Courts below for dismissing the suit 
cannot be supported. As the first Court did not go into the 
merits of the case but only tried two preliminary issues, the 
case will go back for being regularly tried on the merits. 

The appeal is therefore allowed, the decrees of the Courts 
below are reversed, and the suit is remanded to the District 
Munsif’s Court for disposal according to law. 

The costs here and in the Lower Appellate Court will be 
paid by the respondents and the costs of the first Court wili 
abide the result. 

The Court-fee paid by the plaintiff here and in the Lower 
Appellate Court will be refunded to him. 

A. S. V. Decree reversed and suit remanded, 





In THE Hien COURT OF JUDICATURE AT MADRAS. 
PRESENT: — MR. Justice DEVADOSS AND MR. JUSTICE 
WALLER i 
Kandaswami Udayan ...Appellam* (Appellant__ist deft.) 
v. 
Velayutha Udayan (minor) by next 
friend and guardian ee 
Udayan . Respondent (Respondent 
Plaintiff). 
Hindu Law—Jeint family—Sale of house by father—Suit by son to set aside— 
Sale found partly valid—Alience if can enforce equitable rights in the swit— 
Remedy open—Scparate suit for general Pen barrsd—Res judicata— 
Procedure to follew. 


A Hindu son sued for a declaration that the sale of a house effected by his 
father was not binding on him and for possession of the same and in the alter- 
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native if the sale was found valid to the extent of his father’s share for posses- 
sion of bis own share. The sale was found to be valid so far as the father's 
share was concerned and the Court below decreed to the son his share in the 
house. In second appeal the allence contended that as the other joint family 
properties were more than sufficient to meet the claims of the son, the equities in 
his favour should be worked out ac once and that he should not be driven to 
another suit which might be barred by res judicate. Held, (1) the  alienee’s 
remedy was to sue separately for a general partition and therein try to get the 
house allotted to the share of his alienor and not to get the son’s declaration suit 
converted into one for general partition. Subba Goundan v. Krishnamachai!, 
(1921) I LR 45 M 449 and Daved Bervi Ammal v. Radhakriskna Aiyar, (1923) 
44 M L J 309 followed; Ramaswoami Aiyar v. Venkatarama Aiyar, (1923) 
I LR 46 Mad 815 explained; and (2) such a subsequent suit for general parti- 
tion and for getting the alienated property allotted to the share of hie aliencr 
would not be barred by res judicata. Sourimui/iu v. Pavadal Pachia Pillai, 
(1925) 49 M LJ 679 dissented from. 


Procedure to follow in such cases pointed out. 


Appeal under cl. 15 of the Letters Patent against 
the judgment and decree of the Hon’ble Mr. Justice Odgers 
in S. A. No. 1700 of 1923 preferred against the decree of the 
District Court of Salem in A. 5. No. 226 of 1921 (O.S. 
No. 615 of 1919 on the file of the Court of the Additional 
District Munsif of Salem) (O. S.. No. 1553 of 1917 ‘on the 
file of the Principal District Munsif’s Court of Salem). 


T. M. Krishnaswami Aiyar for appellant. 
C. Krishnamachari for respondent, ii 
.The judgment of the Court was delivered by 


Devapboss, J.:—The plaintiff sued for a declaration that 
a certain alienation made by his father was not binding on him 
and prayed for possession of the property alienated and in the 
alternative that if the sale was good to’ the extent of , his 
father’s share, his share of the property should be delivered to 
him. The District Munsif held that the sale was a nominal 
transaction and that it was not binding upon the plaintiff and 
decreed the suit. On appeal.the District Judge held that 
the sale was good to the extent of the father’s share and 
decreed the plaintiff's share to him. 


In Second Appeal it was contended that the alience should 
be allotted the property alienated to him as there was other 
property belonging to the family which could satisfy the claim 
of the plaintiff. Mr. Justice Odgers who heard the Second 
Appeal declined to uphold the contention and dismissed the 
Second Appeal. The alienee's representatives have pastors! 
this Letters Patent Appeal. 
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It is contended before us by Mr. T. M. Krishnaswami 
Aiyar for the appellant that the family property is more than 
sufficient to meet the claim of the plaintiff and that the alienee 
should not be deprived of the plaint property which is a house. 
It is urged that the appellants have an equity in their favour 
and that they should not be driven to a separate suit when the 
equities could be worked out in this case. The District Judge 
found that it would be unfair to allow the alience to retain the 
property as the rest of the property which would devolve on 
the. son consists entirely of outstanding debts which might or 
might not be good. The alienee, neither in his written state- 
ment nor in his evidence before the Lower Court placed before 
the Court sufficient materials which would enable it to ascértain 
whether the plaintiff's share could be met out of the other pro- 
perties belonging to him and his father. In the written state- 
ment he did not care to put forward an alternative case that, 
in case the plaintiff was able to succeed to the extent of his 
share he should be allowed to retain the property sold to him 
as the family property was sufficient to meet the plaintifi’s 
claim and the plaintiff would not be prejudiced by his being 
allowed to retain the property sold to him. Without an 
opportunity for the plaintiff to show that the property of the 
family is not sufficient to meet his claim and in the absence, of 
evidence as to whether the plaintif has got another house 
which is fit for his occupation, and that he would not be preju- 
diced by allowing the alienee to retain the house sold to him th 
Court would not be. justified in granting relief to the alienee in 
the manner asked for by him even if such relief could be 
granted in this suit. 


Is it competent for the Court in a suit by a coparcener for 
setting aside an alienation of a certain item of family property 
to grant relief which it could grant ona general partition? 
Mr. Krishnaswami Aiyar relies strongly upon Ramaswami 
Aiyar v. Venkatarama Aiyar (1) as supporting his contention. 
In that case Mr. Justice Phillips and Mr. Justice Venkata- 
subba Rao held “that the alienee need not be directed to 
institute a separate suit to work out his rights by a partition. 
He was entitled in the coparcener’s suit as a defendant to get 
a decree for partition and claim to be allotted the item pur- 
chased by him in respect of his vendor’s share if that was con- 
sistent with the rights of the other coparceners.” 
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It was held in Subba Goundan v. Krishnamachari (2) by 
“Mr. Justice Kumaraswami Sastri and one of us that in a suit 
instituted by the coparceners of a joint Hindu family to set 
aside a sale of ancestral immoveable property by their father 
or manager of the family on the ground that the sale was not 
for family necessity and to recover possession of the property 
from the vendees that “the latter were not entitled as defend- 
ants to insist in this suit on the plaintiffs submitting to a parti- 
tion either of the items sold or of the entire family property but 
that they were entitled in this suit to a decree declar- 
ing that they are entitled to the share of the alienor but that 
they should be left to work out their rights by a separate suit 
for partition. ” 
A careful perusal of the judgment in Ramaswami Aiyar 
v. Venkatarama Aiyar (1) would show that there is no real 
conflict between it and the decision in Subba Goundan v. 
Krishnamachari (2) though the observation of Mr. Justice 
Phillips at page 821 may appear to beso. “If any equity 
exists in the alienee and it can be enforced without a separate 
suit there seems to me to be no reason for restricting that 
equity to a mere right to sue, a limitation which cannot be sup- 
ported on equitable principles.” He also observes: “No doubt 
in many cases it would not be easy to enforce the alienee’s equi- 
table right in a suit by one of the coparceners to recover the 
property because it would be necessary to add all the co- 
parceners to the suit and ascertain the amount of family pro- 
perty available for division, etc.” If the Court is prepared to 
convert a suit for a declaration that certain alienation by a 
member of a joint Hindu family is not binding on the plaintiff 
into a suit for general partition at the instance of the alienee- 
defendant then the suit becomes a suit for a general 
partition. The decision in Ramaswami Aiyar v. Venkatarama 
Aiyar (1) applies to cases where all the facts are before the 
Court which would enable it to allow an alienee to retain the 
property and such a suit is practically a suit for partition. What 
was held in Subba Goundan v. Krishnamachari (2) was that 
there must be a separate suit for partition for in a suit where 
one item of property is sought to be recovered on the ground 
thet the alienation of it is not binding on the plaintiff, the 
whole family should not be driven to be parties to a suit for 
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for partition and ask the Court to allot to his alienor the speci- 
fic property conveyed to him and if the Court finds that the 
interests of the other coparceners would not be prejudiced by 
allotting to the alienating coparcener the specific property 
alienated by him, the Court may allow the alienee to retain the 
property. We adhere to the view expressed in Subba Goun- 
dan v. Krishnamachari (2) and as pointed out in that case at 
page 464 “having regard to the provisions of the Civil Proce 
dure Code which do not allow any wide rights of counter-claim 
it is difficult to see how a suit by the plaintiffs for possession 
and mesne profits can be converted at the instance of the de- 
fendants into one for a general partition which would inyolve 
the presence of other parties and an enquiry into the debts and 
liabilities of the family. If the claim of the defendants is to be 
treated as a cross-suit, and if the written statement is to be 
stamped as a plaint in such cross-suit claiming a general parti- 
tion, there is no reason why the defendants should not file their 
own suit for a general partition and work out any decree which 
they may obtain in the decree in the suit by the coparceners. 
There is no special advantage in the defendants 
doing in their written statement what they 
could : easily do in a plaint filed by them. 
It is open to them as soon as a coparcener files a suit for pos- 
session, to file a suit for partition, and where proper grounds 
exist the Court would try the suits together so as to afford 
relief to all parties. On the point of view of hardship. we 
think that the hardship would be greater if a simple suit for 
possession which the coparcener is in law entitled to file in 
cases of invalid alienations is converted into an elaborate 
enquiry as to a general partition of the family.” 

In Davud Beevi Ammal v. Radhakrishna Aiyar (3), it 
was held “that a purchaser from a member of a joint Hindu 
family of property which that member has no right 
to sell, it being the joint property, can enforce the 
sale only by a partition of the entire family pro- 
perty ; and if in such partition the properties sold 
can with due regard to the interests of the other sharers, to the 
debts due by the family, and to an equitable allocation of the 
various items of the family property, to shares of the several 
coparceners, be wholly allotted to the vendor’s share, the pur- 
chaser will be entitled to the whole property which the vendor 
professed to convey to him. ” 

(1931) ILR 453 M 449: 42 ML J 372. 
s (1922) 44 M L J 309. 
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It is urged by Mr.Krishnaswami Atyar that a separate suit 
would be barred by the principle of res judicata and therefore 
the Court should consider in this suit whether the alienee could 
be allowed to retain the property soldto him. In Sourimuthu 
v: Pavadai Pachia Pillai(4) Mr. Justice Phillips and Mr. Jus- 
tice Ramesam held that if a decree is obtained by a member 
of a joint Hindu family against an alienee for his share of the 
property alienated on the ground that the alienation was not 
binding on him, in a subsequent suit by the alienee for a general 
partition and for the allotment of the alienated property to the 
share of the alienating coparcener the property allotted to the 
plaintiff in the previous suit could not be allotted again to the 
alienating coparcener’s share and therefore the second suit is 
barred by res judicata. With very great respect to the learn- 
ed Judges we are unable to agree with the view taken by them 
in that case. When a coparcener brings a suit for declaration 
that an alienation by another coparcener is not binding on him 
and for his share of the property alienated the Court gives him 
a decree for his share, if it finds that the alienation is not bind- 
ing on the plaintiff. But his share does not become absolute- 
ly his for, the alienating coparcener still continues a member of 
the joint family, and on a suit for partition by him the 
property alienated may fall to his share in which case the 
alienee would be entitled to get it. The matter is not differ- 
ent when the alienee himself brings a suit for a general parti- 
tion and prays to be allowed to retain the property which was 
sold to him. When a member of a joint Hindu family sues 
to set aside an alienation made by another coparcener that 
suit is not for partition and does not involve necessarily the 
status of division between him and the other members of the 
joint family. All that is objected to is the alienation of the 


particular ‘item and if that alienation is not binding’ on the 


family it is not binding on the alienor’s share as well:and the 
property is recovered for the benefit of the family. The 
alienor so long as he is a member of the joint family, his right 
to partition subsists and in a suit by him he can ask that the 
property alienated by him may be allotted to his share and if 
the Court on a consideration of all the circumstances in the 
case thinks that it would be equitable to allot to him that pro- 
perty it might do so, for the plaintiff in that suit for setting 
aside an alienation cannot set up the plea of res judicata against 
any relief. If the principle of res judicata would not avail 
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against the alienating coparcener it is difficult to see how it 
could avail against the alienee who stands only in the shoes of 
the alienating coparcener. To hold that a suit by an alienee 
for partition is barred by res judicata by reason of a previous 
suit in which the alienation was held binding only to the extent 
` of the alienor’s share, would be to leave no option to the Court 
but to convert every suit for setting aside an alienation into 
a suit for general partition. Would it be equitable to enforce 
a general partition in a suit to set aside an alienation when the 
property alienated bears an insignificant proportion to the pro- 
perty owned by the family? Itis neither reasonable nor 
expedient that a suit to set aside an alienation of a certain item 
of property should be converted into a suit for general parti- 
tion at the instance of a vendee who bought the property 
knowing perfectly well his vendor was not exclusively entitled 
to the property and that even in a general partition, that pro- 
perty might not be allotted to his share. 


We therefore hold that a suit by the vendee would not be 
barred by the decree in the suit of a coparcener to have his 
share of the alienated property partitioned between him and 
the alienee. 

The proper course for the alienee would be as pointed out 
by us in Subba Goundan v. Krishnamachari (2) when the 
alienation of a particular item of property is challenged by a 
member of the joint Hindu family to bring a suit for general 
partition so that the suit might be tried along with the suit for 
setting aside the alienation and if the alienee is able to show 
that the alienation is binding on the whole family then he suc- 
ceeds in both the suits and if the alienation is not binding on the 
plaintiff's share but is only binding on the alienor’s share, then 
in the suit for general partition brought by him the Court 
would be in a position to consider whether the property alienat- 
ed to him should be allotted to the alienor’s share or not. If 
both the suits are tried together there would not be any diff- 
culty at all and in this case in order to obviate any possible plea 
of res judicata which might be raised on the strength of the 
decision in Sourimuthu v. Pavadai Pachia Pillai (4) we would 
pass a decree as was done in Hanmandas Remdayal v. Valabh- 
das (s). In that case a minor brought a suit against his 
father and decree-holders as well as auction purchasers for a 
declaration that the plaintiff’s half-share in the two properties 
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sold did not pass to the auction purchasers and for possession 
of his half-share on equitable partition. | He obtained a 
declaration that his share was not bound. It was held that his 
interests did not pass to the purchasers at the Court-sale. The 
learned Judges upheld the decree of the Lower Court and 
stayed the execution of the decree for three months directing 
“that if during that period of three months the present appel- 
lant filed a suit for partition against the plaintiff the stay of the 
present decree should last until the disposal of the appellant's 
suit for partition but if such a suit for partition be not brought 
within three months allowed then this appeal to be dismissed 


‘with costs.” We think such a direction should be given in 


this case. 

We therefore dismiss the Letters Patent Appeal with costs 
and direct that the execution of the decree in plaintiff's favour 
be stayed for three months and if before the expiry of that 
period the appellant brings a general suit for partition then the 
stay would continue till the disposal of the suit for partition 
but if no such suit for partition is brought then the stay of exe- 
cution will stand cancelled. 

T. S. V. Appeal dismissed. 


.IN THE HieH Court OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE ODGERs. 
D.B. Pachiappa Chetti and others... A ppellants* [ (Plaintiffs ) 
r 4th appellant declared a major, 
and next friend discharged (vide 
Order dated 18th October, 1922 
on C. M. P. No. 2555 of 1922] 


v. 
C. Venkatachariar and others ... Respondents (Defendants 
1 to 5 and L. R. of 6ta 

defendant). 


Civil Procedure Code, S. 47 and O. 21, Rr. $5, 97 and 103—Scope of— 
Morigagee purchaser of property—Money decree purchaser in possessien-—A ppli- 
cation by merigagee for deliverp—Referred to suit—Remedp—Order appealable 
as ome under S. a7—Suit barred—Remedies if cumulative. 

At a sale held in execution of a mortgage decree the mortgagee purchased 
the property. Meanwhile in execution of a money decree against the same judg- 
ment-debtor, the same property had been sold and purchased by a third party. 
The mortgagee-purchaser applied for delivery of pomemion under O. a1, R. 95, 
and the Court thinking it was a petition for removal of obstruction under O. a1 
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R. 97, pamed the order “Refer him to suit.” Thereupon the mortgagee pur- 
chaser filed a suit for establishing his title Held, his remedy was not by way 
of suit under O. 21, R. 103, but by way of appeal against the order under 8. 47, 
Civil Procedure Code. 

The remedies by way of suit under O. 21, R. 104, and by way of appeal 
under 8. 47 are not concurrent and where the order is one under 5, 47, the 
only remedy is by way of appeal. 

An order under O. a1, R. 97 can only be made after Investigation by the 
Court. 

Case-law referred to. 


Second Appeal against the decree, dated 18th April, 1921 
of the District Court of Salem in A. S. No. 52 of 1916 pre- 
ferred against the decree, dated 11th October, 1915 of the 
Court of the Temporary Subordinate Judge of Salem in O. S. 
No. 12 of 1915 (O. S. No. 2 of 1913 on the file of the Dis- 
trict Court, Salem). 

A. Krishnaswami Aiyar and B. Somayya for appellants. 

K. V. Krishwaswami Aiyar and K. V. Sesha Aiyangar for 
respondents. 

The Court delivered the following 


JUDGMENT This was a suit to establish the plaintiffs’ 
right to the suit property and to recover the same from defend- 
ants 1 to 5, if necessary after division, and for mesne profits. 
The Temporary Subordinate Judge of Salem decreed the suit 
in favour of the plaintiffs holding that they were entitled to a 
two-third share in the leasehold right in the plaint village with 
mesne profits. On appeal to the District Judge of Salem he 
found that the suit was not maintainable in law and dismissed 
it. The property originally belonged to the 6th defendant 
and his sons. It was mortgaged under two mortgage deeds, 
Exs. A and B, to the plaintiffs’ father. Weare only concerned 
with the first of these mortgages, dated 11th July, 1898. The 
plaintiffs sued on the mortgages, got a decree on 28th August, 
1907, executed it and purchased the property in Court sale 
on 28th January, 1909. They tried to take possession on 
21st May, 1910 (Ex. C-4), and the rst defendant and others 
obstructed. These latter had bought the property on gth 
December, 1908 in execution of a money decree obtained by 
them on 10th April, 1901 in O. S. No. 698 of 1898 on the 
file of the Tirupatur Munsif’s Court. When the rst defend- 
ant in 1908 proceeded to execute his decree the plaintiff's father 
on 26th October, 1908, put in a claim petition to the Execution 
Court that the Court sale should be subject to his mortgages. 
The claim was dismissed on 6th November, 1908, and the 
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Ist defendant bought the property in Court sale on gth Decem- 
ber, 1908. 

The first point taken before me on appeal from the Dis- 
trict Judge is with reference to the order made on Ex. C-5. 
Ex. C-5 is a petition, dated 25th September, 1912 by the 
plaintifis under R. 95, O. 21, Civil Procedure Code and they 
pray that the 1st plaintiff having now become a major the said 
property may be delivered to the rst plaintiff on behalf of all 
the plaintifs. The order of the learned District Judge on 
this petition, dated 24th October, 1912 was, “ Refer him to 
suit”. This is obviously a reference to O. 21, R. 103 where 
a party not being a judgment-debtor against whom an order 
is made under R. 98, R. 99 or R. 101 may bring a suit. This 
portion of the order of O. 21, Civil Procedure Code, begins 
with R. 97 and is headed “Resistance to delivery of possession 
to decree-holder or purchaser, ” whereas R. 95 is in a different 
part of the order headed “ Sale of immoveable property”. It 
is not disputed that if the application was in fact under R. 95, 
the order of the learned Judge must be taken to be an order 
under that rule, that S. 47, Civil Procedure Code, is applicable 
and that the plaintiffs’ remedy was not by.a suit under R. 103, 
O. 21, but by appeal from the order under S. 47.which appeal 
is specifically given by the Code under S. 2 (2) and S. 96. 
This point was not taken in the first Court but the learned 
District Judge allowed it to be taken before him, and as it has 
been argued in extenso before me I must deal with it. The 
learned District Judge thought that, though Ex. C-5 made no 
reference to any obstructions and owing to lapse of time the 
affidavit in support of the petition was not available before 
him, some reference to an obstruction must have been made 
therein, otherwise the Court would have ordered delivery which 
would have been the appropriate order under R. 95 and not 
have referred the plaintiffs to a suit. The learned Judge 
therefore held that Ex. C-5 was an order passed in execution 
on a matter of removal of obstruction to delivery of possession 
and therefore that the order in Ex. C-5 was one made against 


“the plaintifs in that the Court refused to carry out their 


prayer for delivery and referred them toa suit. With regard 
to that I entertain grave doubts whether the learned Judge 
was right. Mr. K. V. Krishnaswami Aiyar for the respond- 
ents contends that, assuming the order in Ex. C-5 was one 
under R. 103, the terms of the rule have not been complied 
with and the plaintiffs are therefore not persons against whom 
an order has been made and therefore no remedy by a suit 


} 
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under R. 103 was open to them. All one can say is that there 
was no evidence that in October 1912 there was a continued 
or renewed obstruction by the defendants such as has been 
reported to the Court in June, 1910 (Ex. C-4). It looks as if 
the Court was mistaken and thought that the peti- 
tion, Ex. C-5, was really under R. 97 and hence 
referred the plaintiffs to a suit. However that may 
be, it will not affect my decision on the main point 


which I now proceed to consider. It was urged for” 


the plaintiffs-appellants before me that the remedy under 
R. 103 does not take away the right of appeal under S. 47. 
Three cases are referred to in Stvasamba diyar v. Kuppan 
Samban (1) where it was held that S. 47 is comprehensive and 
the fact that an alternative procedure by suit instead of appeal 
is provided in certain circumstances cannot affect its character. 
In Meyyappa Chetti v. Chidambaram Chetti (2), a decision 
of the same two learned Judges, they held that O. 21, R. 103 
should not be read as providing expressly against any right 
of appeal which would otherwise be available. Badmi 
Seshayya v. Katti Chinna Mariappa (3) was also referred to 
in this connection where a Bench of this Court held that 
R. 103 is not restricted by the general provisions of S. 47. I 
might add that this latter is a short judgment and no reasons 
are given for the decision. In Veyindramuthu Pillai v. Maya 
Nadan (4) decided by the learned Judges who decided the 
cases just cited from the Madras Law Journal, they held that 
where claim proceedings under O. 21 fall also under S. 47, 
O. 21, R. 103 does not prevent an appeal against an order 
therein as it falls under S. 47 of the Code. That is to say, 
that with regard to this case and those cited from the Madras 
Law Journal, it was held that a suit under R. 103 does not bar 
an appeal under S. 47. The learned Judges did not consider 
the case here, namely, whether a case really arising under 
S. 47 would bar a suit under R. 103. I agree with the con- 
tention of the learned vakil for the respondents that the cases 
cited [with the possible exception of Badmi Seshayya v. Katti 
Chinna Mariappa (3)] do not establish the proposition that 
the two remedies are concurrent, so that assuming that this is 
a suit under R. 103 and that the order in Ex. C-5 was really 
one under S. 47, it was not open to the plaintiffs to proceed 
at their option either by a suit or by way of appeal. It is also 
to be observed that S. 47 expressly bars a suit in contra-distinc- 
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tion to R. 103 which says that the order on obstruction proceed- 
ings shall be conclusive subject to the result of the suit, if 
any. It has, as far as I know, never been suggested in any 
case that the procedure under S. 47 and under R. 103 is 
cumulative. If this were the law it is not difficult to imagine 
that anomalies would arise. I must hold therefore that the 
learned District Judge was right in holding that the matter 
arose under S. 47 and that therefore the plaintifs ought to 


“have appealed. For this appeal they are now of course hope- 


lessly out of time. The appellants therefore urge the matter 
which will be dealt with hereafter under the third point. Fur- 
ther the rules provide that an investigation should be made 
under R. 97 (2), and this is a sine qua non of an order under 
Rr. 98 and 99. These rules bear some analogy to Rr. 58 
and 63 which are headed “Investigation of Claims and Objec- 
tions”. But it will be observed that under R. 63 no investiga- 
tion is necessary and a suit can be brought by the party against 
whom an order is made. ‘That an investigation is necessary 
under R. 97 (2) is clear from the ruling in Sarat Chandra 
Bisu y. Tarini Prasad Pal Chowdhuri (5), Majjiga Venkata- 
subba Reddi v. Chundi Linga Reddi (6) by a Bench of this 
Court and Gouri Churn Patni v. Sita Patni (7). This only 
shows again that the plaintifs ought to have appealed from 
the order passed on Ex. C-5 if it was mistakenly made under 
R. 95 as mentioned above or in any case as having been passed 
without complying with the condition precedent laid down in 
R. 97 (2). However, there is nothing whatever on the record 
here to show that any investigation was in fact made. | 
must therefore decide against the appellants with regard to 
the first point. 

The second point is that an act of the Court should not 
be allowed to injure the appellant. If the Court made a 
mistake in referring the appellant to a suit he should not suffer 
and there was no obligation on him to file an appeal against 
that order. The reply is this, that no estoppel is pleaded and 
there is nothing on the record to show that the respondent was 
responsible for the order passed. 

The third point is that if as I have held an appeal ought 
to have been preferred against the order on Ex. C-5 I should 
convert this into an appeal under S. 47, Civil Procedure Code. 
It is pointed out that as the point was taken by the District 


-Judge, appeal against the order passed by‘ him holding that 
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the matter falls under the purview of S. 47 lies to this Court. 
The order passed on Ex. C-5 was by a former District Judge 
and was therefore res judicata in the Lower Appellate Court. 
The authority quoted for so treating the appeal is the judgment 
in C. M. A. No. 127 of 1920 where the learned Judges 
held that in the facts of that case they should exercise the 
power. It may be pointed out that the order was one passed 
in 1912 and I am being asked over 12 years after that time to 
allow the erroneous procedure taken on that order to be elimi- 
nated and practically that the parties should be absolved from 
the course they took. On the other side, it is represented 
that the fault, if any, was with Court and that the plaintiffs 
may have been misled by the order passed on Ex..C-5" It 
will be observed that there is no contention in the written state- 
ment that the plaintiff's suit was misconceived and even if there 
were, it is now too late for an appeal under S. 47. Further 
Muttiya v. Appasami (8) shows that the petition, Ex. C-5, 
is perfectly legal under S. 47 although the petitioners therein 
had been previously obstructed. It was held there was 
nothing to prevent the decree-holder or purchaser who had 
been obstructed or resisted in his attempt to get possession of 
the property from making a fresh application for delivery. 
[See also Abdul Kareem Sahib v. Timmaraya Chetti (9), 
a judgment of this Court]. The learned District Judge con- 
sidered this question very carefully in paragraph 17 of his 
judgment. He held that the decision in Ex. C-5 was a deci- 
sion on jurisdiction and that not having been appealed against 
and there being no prayer in the plaint in the suit to set it aside 
it was final as regards himself and barred the present suit 
being converted into an execution application and that in 
either view the suit viewed as an application for possession is 
out of time. Under S. 47 (2) the Court is at liberty to treat 
a proceeding under this section as a suit or a suit as a proceed- 
ing but subject to any objection as to limitation of jurisdiction. 
It seems to me that here the plea of limitation must prevail. 
It is said that there are good grounds for excusing the delay 
and for allowing the matter to be converted into a proceeding. 
I am however unable to agree. I think that the suit being 
misconceived ab initio the plaintiffs are not entitled to ask me 
in second appeal for such a concession as this. I therefore 
think that the appeal fails on all these grounds and must be 
dismissed with costs. 
T. S. V. Appeal dismissed. 
8. (1890) ILR rg M so4. 9. (1914) 24 I C sa. 
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[FULL BENCH.] 

In THE HIGH COURT oF JUDICATURE AT MADRAS. 

PRESENT: — SIR Vicror Murray Coutts TROTTER, 
Chief ' Justice, Mr. Justice Pxiturs, Mr. Justice 
KRISHNAN, MR. JUSTICE BEASLEY AND Mr. JusTICE MADHA- 
vAN NAR. 
Tiruvengada Mudali ... Accused* in C. C. Nos. 3 
and 10 of 1925 on the file 
of the Court of the Sub- 
divisional Magistrate of 

Vellore. 


D, N 
Tripurasundari Ammal ... Complainant in do. 

Indian Penal Unde, S. 499, Exception 8—Complaint filed before a Magistrate | 
—Defamatory statement made in—Absolute pricilege—Exglith Commex Law— 
Importation of —If justihed—Ingerpretation of Statutes. 

A defematory statement contained in a complaint filed before a Magistrate 
is not absolutely privileged, for Exception 8 to S. 499, Indian Penal Code, which 
is the only exteption applicable to the case, expressly lays down that the privilege 
conferred by it on persons who prefer accusations against others extends only 
to those who make them in good faith. 

A codifying Statute like the Indian Penal Code does not exclude reference 
to earlier case-law on the subjects covered by the statute for the purpose: of 
throwing light on the true interpretation of the words of the statute where 
they are open to rival constructions; but matters outside the statute cannot be 
invoked, not by way of -construing the provisions, but of adding something to it 
which is not to be found within it The privilege defined by the exceptions to 
8. 499 must be regarded as exhaustive as to the cases which they purport to 
cover and recourse cannot be had to English Common Law to add new grounds 
of expeption to those contained in the section. In re Venkata Reddi I L R 
36 M 216; In re Muthussoamt Naidu, I L R 37 M 110 overruled. 


Case referred for the orders of the High Court under 
S. 438 of the Code of Criminal Procedure, by the Sessions 
Judge of North Arcot in his letter, dated 28th July, 1925. 
The Public Prosecutor (J. C. Adam) for the Crown. 
The Court (Waller and Madhavan Nair, JJ.) made the 
following 
ORDER OF REFERENCE TO A FULL BENCH 
Waller, J.: This is a reference by the Sessions Judge, 
North Arcot. Petitioner filed a complaint against three per- 
sons charging them with offences under Ss. 448 and 323, Indian 
Penal Code. In that complaint he described the first of them 
as being the paramour of the second, the description being quite 
*Cr R C No. 490 of 1925 
(C R No. 66 of 1925) 15th February, 1926, 
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unnecessary for the purpose of the complaint, which had itself 
been preferred as a counterblast to a prior complaint presented 
against the complainant by one of the persons defamed. Res- 
pondent thereupon charged petitioner with defamation. The 
Sub-divisional Magistrate convicted him. ‘The Sessions 
Judge has made a reference to this Court, pointing out that 
the conviction is illegal in view of the decision in In re Muthu- 
sami Naidu (1). That decision follows the well-known case 
in In re Venkata Reddy (2), in which it was ruled that neither 
party, witness, counsel nor judge could be held liable for defa- 
mation on account of words written or spoken in any proceed- 
ing before a Court recognized by law. The Judges remark- 
ed “We do not think that a statement in a complaint which {nt- 
tiates a proceeding should be held to be entitled to less privilege 
than other statements made by parties in the subsequent stages 


of the proceeding. If the complaint is false, then the defend- , 


ant would be entitled to prosecute the complainant for prefer- 
ring a false charge.” I must confess that I am unable to see the 
force of the last argument in a case like this. This is not a 
case in which the charge is that the substance of the complaint 
itself is defamatory. What is charged is that, into a complaint 
of house-trespass and hurt, a malicious and irrelevant libel has 
been introduced: To suggest that the defamed person’s sole 
and sufficient remedy is to prosecute the complainant for bring- 
ing a false complaint of house-trespass and hurt is to deprive 
him of any remedy whatever against the defamatory statement. 
The other argument is based on Venkata Reddy's case (2). I 
have elsewhere in Cr. A. No. 218 of 1925 expressed the view 
that it must now be held that the authority of that case has 
been severely shaken by a later ruling of this Court__Gopal 
Naidu v. King-Emperor (3). The earlier case was based on 
the Common Law of England ; but it was pointed out in the 
later that the Criminal Law of India must be looked for in the 
Penal Code and that the Common Law of England should not 
be imported into it. The 8th exception to S. 499, Indian 
Penal Code, refers to what are described as “ accusations. ” 
The illustration appended to the exception shows that in that 
term are included complaints to Magistrates, which are there- 
fore entitled to no more than the limited privilege granted by 
the exception. “It is the duty of a Court to accept, if that 
can be done, the illustrations given as being both of relevance 





1. (r912) TLR 47 M 110. 2. (1912) [LR 36 Mar6:23 MLJ 49. 
aie C3 3. (1922) IL R46 M 605: 44 ML J 655 (F B). 
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and of value in the construction of the text.” Mahomed 
Syedol Arifin v. Yeoh Ooi Gark (4). Reading together Ex- 
ception 8 and its illustration, there can, I think, be no doubt 
as to the construction of the text that the privilege accorded to 
persons who make complaints to Magistrates is of a limited 
character. If the privilege accorded to the complaint itself 
is not absolute, libellous statements made in the course of it 
are entitled to no greater protection. The law has, in my 
opinion, been correctly laid down in Satish Chandra Chakra- 
varti v. Ram Doyal De (5) which expressly differs from the 
view hitherto taken in this Court. Itis not for us to overrule 
the decision of another Bench of this Court, but it seems to 
me that, in the light of Gopal Naidu v. King-Emperor (3). 
the decision relied on by the Sessions Judge requires reconsi- 
deration. I would therefore refer to a Full Bench the ques- 
tion whether a defamatory statement made in a complaint to 
a Magistrate is absolutely privileged. 

Madhavan Nair, J. :—I am also of the opinion that in 
view of the decision in Gopal Naidu v. King-Emperor (3), the 
case In re Muthuswami Naidu (1) requires reconsideration. 
I agree to the reference proposed by my learned brother. 

The Public Prosecutor (J.C. Adam) for the Crown. 

A. S. Sivakaminathan amicus curiae. 

The Court expressed the following 

Opinion In this case the petitioner filed a complaint 
against three persons charging them with offences of simple 
hurt and house-trespass under Ss. 323 and 448 of the Indian 
Penal Code. In that complaint he described two of them as 
being paramours. Thereupon he was charged with defama- 
tion and was convicted." The Sessions Judge referred th“ 
case to the High Court on the view that the decision in In re 
Muthuswami Naidu (1) following In re Venkata Reddy (2) 
established the position that statements such as that on which 
the conviction was founded were absolutely privileged. The 
correctness of the ruling in Jn re Venkata Reddy (2) has uv- 
doubtedly been questioned in the Full Bench case, Gopal Naidu 
v. King-Emperor (3). The learned referring Judges there- 
fore very rightly took the view that the matter should be settled 
and that a Full Bench should reconsider the question and decide 
whether In re. Venkata Reddy (2) was rightly decided. 

1. (1912) ILR 37M rro. a. (1912) ILR $6 Mar6:a3 ML J 39. 
or s. (1922) I L R 46 M 605: 44 M L J 655 (F B). 
4 (1916) L Rag I A 256. g s. (1920) ILR 48 C 388. 





LI. | THE MADRAS LAW JOURNAL REPORTS. itè 


We do not think that any useful purpose would be served 
by an exhaustive examination of the authorities such as was 
made by Mookerjee, Ofig. Chief Justice, in Satish Chandra 
Chakravarsi v. Ram Doyal De (5). Itis not contested that 
the general trend of the Madras and Bombay authori- 
ties is to regard such statements as absolutely pri- 
vileged and that the Calcutta and Allahabad Courts 
have taken the opposite view that the privilege is 
qualified only and should be taken as confined to the exceptions 
appended to S. 499 of the Indian Penal Code. The Rangoon 
Court also has recently in MacDonnell v. King-Emperor (6) 
adopted the Calcutta view. Our task is to consider the words 
of the statute and to say whether it leaves it open to the accifsed 
to contend that it is not exhaustive of all the cases of privilege 
which can be put forward. The suggestion is that the statute 
only concerned itself with cases of qualified privilege and legis- 
lated for them, leaving intact the absolute privilege conferred 
by the English Common Law on Judges, advocates, parties 
and witnesses. 

"Two propositions appear to us to be indisputable on the 
facts of the case as stated. The first is that the petitioner can- 
not bring himself within any of the exceptions to 9, 499 for the 
simple reason that there is a finding against him that tle state- 
ment that he made was not made in good faith. The only 
exception to the Indian section under which he could bring hioi- 
self is the 8th and that expressly lays down that the privilege 
conferred by it on persons who prefer accusations against 
others extends only to those who make them in good faith. 
The second proposition (and the Crown does not contest it) is 
that, if the Common Law of England is to be held to apply to 
this case, the action of the petitioner would be absolutely 
privileged. 

The words of the section itself as distinct from the expla- 
nations and exceptions are quite clear in their definition of 
what is prima facie to be regarded as defamatory. 

“Whoever. ......... makes or publishea any imputation concerning any 
person, intending to harm, or knowing or having reason to believe that such 
imputation will harm, the reputation of such person, is said, except in the cates 
hereinafter excepted, to defame that person.” 

We have next to consider the decision in In re Fenkata 
Reddy (2) which was a considered pronouncement of the then 

. Chief Justice, Sir Arnold White, and two other Judges and it 
a. (1912) ILR 36 M 216: as ML J 49. 
s.(1920) I L R 48 C 388. 6. (1925) LL R 4 Rang 524. 
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lies upon us closely to scrutinize the grounds on which thut 
decision was based before we venture to dissent from it. As 
we follow that reasoning, it is based mainly on two counsidera- 
tions. ‘The first is that it was not to be inferred that the 
framers of the Indian Penal Code intended to depart ‘rom the 
English law which is substantially reproduced in the statute ur- 
less they did so expressly or by necessary implication ; the 
second, that, as the Code confined itself to dealing with cases 
of qualified privilege, it might be supposed that its authors in- 
tended to leave the provisions of the English Common Law 
regarding absolute privilege intact. The first line of reason- 
ing is summarised in the observations of thé learned Chiel 
Justice at page 222 of the report: “It is not tobe supposed 
that the framers of the Penal Code had not before their minds 
the doctrine of the English law with regard to the question of 
absolute privilege; and it seems to me that, in dealing with a 
matter of such importance, if they had intended to exclude its 
application, they would have made their intention clear and 
would not have left it to be a matter of negative inference.” 

The second line of reasoning is of course closely allied to 
the first but, as it seems to us, it is based on a misapprehension. 
Although S. 499 is silent as to absolute privilege, the Code as 
a whole is not; for it confers absolute privilege by S. 77 on a 
Judge “in the exercise of any power which is, or which in good 
faith he believes to be, given to him by law.” That perhaps 
is a wider privilege than is given to an Eriglish Judge, because 
there are expressions in the English cases which lend colour to 
the view that the existence in fact of jurisdiction and not mcrels 
the honest belief in the possession of jurisdiction is a condition 
precedent to the privilege. 


But the first line of reasoning is not obnoxious to this 
objection and raises a question of gravity and importance. It is 
undoubtedly remarkable that the draftsman of the statute who 
must have been familiar with the English Common Law made 
no reference to the position of witnesses or advocates nomina- 
tim but confined himself to the perfectly general language of 
the 8th and 9th exceptions. The inference drawn in In re 
Fenkata Reddy (2) was that it was inconceivable that the sta- 
tute should have been silent on such obvious topics unless it - 
meant to leave the English Common Law relating to them in- 
tact. That is a line of reasoning which seems to us to be 
wholly inapplicable to a codifying statute and the Indian Penal 


2. (1912) IL R 36 M a16: a3 ML J 99. 
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Code is obviously meant to be a codifying statute, an expression 
which may sufficiently for our present purposes be defined as a 
statute intended to be complete in itself with regard to tle 
subject-matter with which it deals. Indeed the very title 
‘Indian Penal Code’ involves the conception of a codifying 
statute. As we understand the principles of construction appli- 
cable to such matters, a codifying statute does not exclude re- 
ference to earlier case-law on the subject covered by the statute 
for the purpose of throwing light on the true interpretation 
of the words of the statute where they are, or can be contended 
to be, open to rival constructions. We are unaware of any 
instance other than the present where it has been argued that 
matter outside of the statute can be invoked not by way of 
construing its provisions but of adding something to it which 
is admittedly not to be found within it. We agree with Sir 
Arnold White, Chief Justice, that these matters musr have 
_ been present to the mind of the draftsman. We differ from 
him in the inference to be drawn from the silence of the statute 
regarding them. It seems to us inconceivable that that silence 
can be interpreted otherwise than as a deliberate refusal tu 


incorporate that part of the Common Law of England into the 
law of India. 


In re Ramaswami Aiyar (7), a decision to which one 
member of this Court was a party, was cited as authority tor 
the proposition that the Common Law of England could be 
imported into the Indian Penal Code and render acts that 
would prima facie be offences under the Code into acts not 
criminal or punishable. That was a case of a conviction 
under S. 341 of the Indian Penal Code for wrongful restraint 
and the restraint was held not to be wrongful within the mean- 
ing of the section because the restraint exercised in thar case 
would not be civilly wrongful by the Common Law of England. 
The Court therefore thought itself entitled to treat the word 
‘wrongfully’ as meaning ‘ tortiously’ and it is not disputed 
that the law of this country with regard to torts must in the 
main be guided by principles derived from English law and 
English cases. The English authorities relied upon in that 
case were relied upon merely for the proposition that a res- 
traint in such circumstances ag there appeared would not be 
tortious in English law. It may very well be that a considera. 
tion of English Law was excluded by the definition of ‘wrong- 


ful restraint’ contained in S. 339 of the Indian Penal Code, 





zy. (19a1) ILR 44 M 9135. 
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which was not brought to the notice of the Court and that 
therefore the case was decided on a wrong footing. Be that 
as it may, the case is not an authority for the pioposition that 
the:English Common Law can be imported into an Indian 
statute unless words are used whichnecessarily refer the 
Court for their interpretation to the English cases defining 
what is to be considered as a civil wrong. 


We are therefore of opinion that the privilege defined by 
the exceptions to S. 499 of the Indian Penal Code must be 
regarded as exhaustive as to the cases which they purport to 
cover and that recourse cannot be had to the English Common 
Law fo add new grounds of exception to those contained in 
the statute. At the same time we desire to guard ourselves 
against laying down any principle wider than that necessitated 
by this reference. The reference relates to the position of 
a-complainant and the 8th exception and the illustration to it 
show clearly that the exception was meant to apply to com-- 
plainants. The question of privilege that may attach to an 
advocate or a witness is not before us and we express no 
opinion as to whether it might or might not be possible to dis- 
tinguish their positions. In the next place the question referred 
relates solely to criminal proceedings against a complainant and 
we say nothing as to how far he may be protected from civil 
proceedings. It no doubt seems anomalous that it should be 
a possible view that a man should be protected against civil 
proceedings but still exposed to a criminal prosecution ; but 
we do not exclude the possibility, should the question arisc 
hereafte1, of that being the necessary conclusion from the 
fact that the criminal' law of India is codified andthe law of 
civil wrongs isnot. We refer this case back to the Divisional 
Bench with the expression of opinion that no absolute privilege 
attaches to the statement made in this case. It will be open to 
that Bench, before whom the matter comes on revision, to con- 
sider whcther the Sub-divisional Magistrate was right, on the 
footing of qualified privilege alone attaching to the statement 
made in this complaint. 

Finally we desire to say this, that the divergence of judi- 
cial opinion on the subject referred to us and the allied subjects 
discussed in the argument is so great that we venture to sug- 
gest that further legislation defining for this country the limits 
of privilege, whether absolute or qualified, is eminently desir- 
able. 


T. S, V. : Referénce answered. 
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IN THE HicH COURT oF JUDICATURE AT MADRAS. 
` PRESENT — MR. Justice PHILLIPS AND MR. JUSIICE 
MADHAVAN Nair. 
Paidapati Venkatanarasu ... Appellani* (Respondent 
in S. A. No. 672 ef 1921 
on the file of the High 


Court_Plainuff y 
A. 
Vikram Kotayya and two others ... Respondents (4 ppel- 
lants in do. Defendants 
4, 9 and 12). 


Civil Procedure Cede, S. 105, cls. (1) and (2)—Order retarning plgint for 
presentation to proper Court—Reversal of in appeal and order in appeal remand- 
ing case te Lewer Court fer disposal—Appeal from order of remand—Maintais- 
abikitp—O. 43, R. 1 (4); O. 43, R. 1 (a); axd S. 104 (2)—Remand order 
if can be questioned in appeal from decree in suit—Civil Procedure Cede, 
S. 105 (1)—Order “affecting the decision ef the case’—What ameunts to—Test. 

In a suit to establish plaintifs right to, and to recover possession of, the 
suit land on the ground that it formed part of the “Shroff Service inem land” 
of the village, the Munsif ‘held that, by virtue of Madras Act III of 1895, Civil 
Courts had no jurisdiction to entertain the suit, and returned the plaint for 
presentation to the Revenue Court under R. 10 of O. 7 of Civil Procedure Code. 
On appeal, the District Judge, holding that the suit was triable in a Civil Court, 
sect aside the Munsifs order and remanded the case to the Lower Court for 
disposal. The Munsif then decreed the suit, and his decree was confirmed on 
appeal by the Sub-Judge. In second appeal preferred against the decree of 
the Sub-Judge, Aeld, (1) that the remand order of the District Judge waa not 
appealable under O. 43, R. 1, cl. (x). but became final under 8. 104, cl. (2) 
of the Code, and the defendants ‘vere not precluded by 8. 105, cl. (a) of the 
Code from disputing the correctness of the order in second appeal, if they were 
otherwise entitled to do so; (2) but that as the order was not one “affecting 
the decision of the case” within the meaning of S. 105, cl. (1) of the Code, 
its propriety could not be questioned in second appeal under that clause. 

Clause (x) of R. 1 of O. 43, Civil Procedure Code, contemplates an appeal 
only from ‘an order of remand passed under O. 41, R. 23, i. ¢., from an order 
of remand in an appeal against a decree in a suit which hae been dis 
posed of on a preliminary point. 


Test to find out whether’ an order, including an order of remand, “affects 
the decision of the case” within the meaning of S. 105, cl. (1) of the Code. 
Appeal under cl. 15 of the Letters Patent against the 
decision of the Hon’ble Mr. Justice Wallace in S. A. No. 672 
of 1921 preferred to the High Court against the decree of 
the Court of the Subordinate Judge of Bapatla in A. S. No. 165 
of 1920 preferred against the decree of the Court of the Dis- 
trict Munsif of Ongole in O. S. No. 321 of 1916./ 





‘LP A No. 178 of 1935. r9th March, 1926. 


Venkata- 
narasu 
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Kotayya. 
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Ch. Raghava Rao for appellant. 
V. Ramadoss for respondents. 


The Judgment of the Court was delivered by 


Mapuavan Nar, J. The plaintiff-appellant sued to 
establish his right to, and to recover possession of, the suit 
land on the ground that it formed part of the ‘“Shroff-Service 
inam lartd ” of the village. The defendants contended that 
questions relating to Shroff’s Service are governed by Madras 
Act III of 1895 and.that Civil Courts have no jurisdiction to 


- try the suit. Accepting their contention the District Munsif 


returned the plaint for presentation to the Revenue Court. 
On appeal, the District Judge, holding that the suit is triable 
in a Civil Court, set aside the District Munsif’s order and 
remanded the case to the Lower Court for disposal. The 
District Munsif then gave a decree to the plaintiff fer posses- 
sion of the suit lands and past profits. This decree was con- 
firmed by the Subordinate Judge. In second appeal the ques- 
tion as regards the jurisdiction of the Civil Court to try the 
suit was once again raised and the learned Judge, Wallace, J., 
after calling for findings from the Lower Court, came to the 
conclusion that the subject-matter of the suit fell within the 
purview of Act III of 1895. He, therefore, set aside the 
decree of the Appellate Court and restored the original order 
of the District Munsif returning the plaint for presentation to 
the Revenue Court. This Letters Patent Appeal has been 
preferred against the decree passed in the Second Appeal set- 
ting aside the decree of the Lower Appellate Court. 


The main argument of the appellant is that, since res- 
pondents (defendants) did not prefer an appeal against the 
order of remand passed by the District Judge, they are pre- 
cluded, under S. 105, cl. 2 of the Civil Procedure , Code, 
from disputing its validity in second appeal. This is met by 
the reply that the Code does not provide for an appeal against 
an order of remand of the nature passed by the District Judge 
in this case; and that the respondents can question the correct- 
ness of that order in proceedings in appeal under S. 105, cl. 1 
of the Code. To this, the appellant rejoins by saying that, 
since the “ remand order” does not “ affect the decision of 
the case,” the respondents cannot invoke the aid of such sec. 
tion. The questions arising for decision are: (1) Whethe- 
the order of remand passed by the District Judge in this cas: 
is appealable, and (2) whether the order, if not appealable. 
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is an order affecting the decision of the case within the mean- 
ing of S. 105, cl. 1 of the Code. 

The appellant relies on O. 43, R. r, cl. (u) in support 
of his contention that the order of remand passed in this case 
is appealable. This argument cannot be accepted. Cl. u) 
of R. 1 of O. 43 contemplates an appeal from an order cf 
remand under R. 23 of O. 41. Rule 23 enables the Appel- 
late Court to pass an order of remand in an appeal against a 
decree in a suit which has been disposed of on a preliminary 
point. In the case before us, the appeal before the District 
Judge was not against a decree but against an order passed by 
the District Munsif returning the plaint under R. 10 of O. 7. 
An appeal is provided against such an order under O. 43, R 1, 
cl. (a), and the order passed by the Appellate Court becomes 
final under S. 104, cl. (2). It follows that it was not open 
to the respondents to prefer an appeal against the order of 
remand passed by the District Judge. This conclusion is 
supported by the decisions in Firm Bhawani Sahai-Kanshi Ram 
v. Firm Harbans Singh Gopal Das (1), Naubat Singh v. 
Baldeo Singh (2) and Nilkanth v. Paluani (3). Section 105, 
cl. (2) did not, therefore, preclude the respondents from dis- 
puting the correctness of the remand order before the learned 
Judge in second appeal if they were otherwise entitled to do 
eon . 


The respondents rely on S. 105, cl. (1) in support of 
their right to re-open the question as regards the correctness 
of the remand order before the learned Judge. Section 105, 
cl. (1) provides that__ 

“No appeal shall lie from any order made by a Court in the exercise of 
its original or appellate jurisdiction; but, where a decree is appealed from, any 
error, defect or irregularity in any order, affecting the decision of the case, may 
be set forth as a ground of objection in the memorandum of appeal.” 

The section applies to appealable orders. Applying that 
section, the remand order in this case could be objected to in 
second appeal if the order is one “ affecting the decision of 
the case”. Cases brought to our notice by the respondents 
show that the orders referred to in S. 105, cl. (1) refer to any 
erroneous order which affects the decision of the case on the 
merits or otherwise ; while those referred to by the appellant 
show that the erroneous order must be an order affecting the 
decision of the case on the merits. It is unnecessary to 





x. (19a0) 68 I C sas. 2. (1911) ILR 33 A 479. 
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enumerate these cases and discuss them in detail as all of them 
have been considered in a recent judgment by Wallace and 
Jackson, JJ. in 4thamsa Rowther v. Ganesan (4) wherein the 
question arose as to whether an order setting aside the ex parte 
final decree in a mortgage suit,retaining the ex parte preliminary 
decree therein is an order affecting the decision of the case 
within the meaning of S. 105, cl. (1), Civil Procedure Code. 
In the course of their judgment, holding that the propriety of 
such an order can be challenged in appeal against the decree 
finally passed in the suit, the learned Judges, after referring 
to the cases now brought to our notice, make the following 
observation : “ It is clear that, when the result of the setting 
aside of the order has been the hearing of the suit de novo on 
its merits, no injustice would be done to any one by the decision 
of the case and the final result is not affected.” Then refer- 
ring to the merits of the case before them they state that, “ So 
far from courting a decision on the merits he (defendant) is 
trying to burke such a decision altogether. In such circum- 
stances we cannot but hold that an order setting aside the ex 
parte final decree while retaining the ex parte preliminary 
decree is an order ‘ affecting the decision of the case.’” Ir 
seems to us that these observations:made with reference to an 
order setting aside ex parte decrees may well be applied as tests 
in considering whether a remand order of the nature we are 
dealing with “affects the decision of the case” within the 
meaning of S. 105, cl. (1), Civil Procedure Code. Does 
the order in question lead to an enquiry and investigation of 
the case as a result of the enforcement, or does it prevent such 
an enquiry ? In the former case the final decision of the case 
is not affected merely by reason of the enquiry being held by 
one Judge rather than another, whereas in the latter the result 
is different. In arriving at a decision as to whether. an inter- 
focutory order affects the decision ot the case within the mean- 
ing of S. 105, cl. (1), Civil Procedure Code, the nature of 
the order in relation to the facts of the particular case has to 
be considered. This is what can be gleaned from the deci- 
sions. Orders setting aside ex parte decrees may not, in very 
many cases, as held in Chintamani Dasi v. Raghumath 
Sahoo (5), Gulab Kunwar v. Thakur Das (6), Tasadduq 
Hussain v. Hayat-unwissa (7) and Sundar Singh v. 
Nighatya (8), be attacked in appeals in the suits; but if 





4 (1924) 47 M L J Gr. s. (2895) I LR aa C ofr. 
6. (1902) ILR 4 A 464. 7. (1903) IL Ras A a80. 
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they are of the nature mentioned in Gopala Chetti v. Sub- 
bier (9) and Athamsa Rowsther v. Ganesan (4) they will affect 
the decision of the case and can be challenged in appeal against 
the final decree. 

In the present case the result of the enforcement of the 
remand order was the trial of the suit and an adjudication of 
the rights of the parties according to the merits. The eventual 
decision of the case is not affected by it and its propriety can- 
not, therefore, be questioned in second appeal under S. 105, 
cl. (1), Civil Procedure Code. We must therefore set aside 
the decision of the learned Judge and restore that of the Sub- 
crdinate Judge with costs here and before the Icarned Judge. 

A. S. V. Appeal allowed. 


[FULL BENCH.] 
In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— Sm Vicror Murray Coutts TROTTER, 
Chief Justice, Mr. Justice KRISANAN AND MR. JUSTICE 
BEASLEY. 

The Commissioner of Income- 


tax, Madras Referring Officer* 


Y. 

Thevara Patasala by Manager 
Arunachalam Chettiar, Vridda- 
chalam, South Arcot District 

Trast—Creation of —Validity—tindu joint family—Partitien bemosen— 
Agreement at, setting apart portion of family property for trast purpese— 
Effect—Rigkt of members te resile from trust—Indian Income-tax Act XI ef 1942, 
S. 4 (4) (x) Income from “property held wader trasi” —M caning—Ferbidden 
investment by trusted—Profts ef—Liability to assessment of—Trastee so 
investing liable to be assessed to tax and to pay costs of reference under S. 66 (2) 
of Incomse-tax Act. 

A Hindu joint family entered into a partition and agreed among themselves 
that Rs. 15,000 of the family property should be set aside for 2 trust purpose, 
which purpose was to establish a Thevara Patasala, and that the Income from 
the balance of the amount after erecting a building was to be used for the up- 
keep and carrying on of the school, The direction was that the balante was to 
be invested in the purchase of lands and that it was on the Income arising from 
those lands the Patesala should be ran. 

Held, that there was a creation of a valid trust and one from which none 


Assessee. 


of the parties or its members could possibly resile without committing a breach 


of trust. 


*R. C. No. 11 of rgas. 
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Instead of investing the balance after building the school in lands the 
trustees invested the same in a rice mill and they carried on there the bus- 
ness of milling rice and derived income from it. 


Held further, that the income derived from the rice mill business was not 
income derived from “property held under trust” ‘wholly for religious or charita- 
table purposes within the meaning of 8. 4 (3) (1) of the Indian Income-tax Act 
XI of 1922, and that the maid income was liable to be taxed as being the profits 
of the business. 


The manage: was declared to be assessable and to be liable for the costa of 
the reference under S. 66 (2) of the Act including the pleader’s fee. 

If an institution which primarily exists for charitable purposes chooses to 
raise funds for those purposes by carrying on a business in competition with other 


persons who have to pay imcome-tex they like them will have to pay income-tax ` 
notwithstanding the fact that the ultimate surplus of the profits is all going 
to tht charitable object. 

Case referred under S. 66 (2) of the Indian Income-tax 
Act XI of 1922 by the Commissioner of Income-tax, Madras 
in his letter No. 524 of 1925 dated 22nd April, 1925 for the 
decision of the High Court, the following question : 


ee 


“ Whether the income derived by the Thevara Patasala from its rice mill 
business is income derived from “property held under trust” within the meaning 
of 8. 4 (3) (x) of the Indian Income-tax Act XI of 1922.” 


V. Ramaswami Atyar for assessee. 
M. Patanjali Sastri on behalf of the Referring Officer. 
The Judgment of the Court was delivered by 


The Chief Justice:_The facts in this case are quite sum- 
ciently set out in the case stated by the Commissioner. and they 
are shortly these, that a Hindu joint family entered into’ a 
partition and agreed among themselves that Rs. 15.000 ot the 
family property should be set aside for a trust purpose, which 
purpose was to establish a Thevara. Patasala, that is, a school 
for teaching Hindus Tamil hymns, and that the income from 
the balance of the amount after erecting a building was to be 
used for the upkeep and carrying on of the school.The direction 
was that that balance was to be invested in the purchase of lands 
and that it was on the income arising from those lands the 
Patasala should be run. Now in these circumstances we enter- 
tain no doubt that there was a creation of a valid trust and one 
from which none of the parties or its members could possibly 
have resiled without committing a breach of trust. The 
question now arises in consequence of what the trustees did. 
Instead of investing the balance after building the school in 
lands they in some shape or form invested them in a rice mill__ 
apparently they purchased it__and they carried on there the 
business of milling rice and derived income from it. The point 


LL] THE MADRAS LAW JOURNAL REPORTS. 125 


taken by the Crown is that on that income they are liable to be 
taxed as being the profits of the business. It is quite clear to 
our minds that if they are the profits of a business they cannot 
at the same time be income derived from property held under 
trust wholly for religious or charitable purposes. The ques- 
tion was at first sight a little complicated by the fact which 
appears on the face of the document that this was a forbidden 
investment and that to put the money into this rice mill was a 
clear breach of trust on the part of the trustees. But the 
answer of the Crown appears to be on reflection that even as- 
suming it to be a breach of trust, that is a matter which raises 
questions no doubt as between the cesti qui trust and the trus- 
tees and it may be that the trustees will not be able to charge 
the institution with any part of the profits that is taken from 
them by the Crown in the form of taxes. On that we express 
no opinion. But it does not in the least affect the position. 
The English authorities are quite clear that if an institution 
which primarily exists for charitable purposes chooses to raise 
funds for those purposes by carrying on a business in competi- 
tion with other persons who have to pay income-tax, they like 
them will have to pay income-tax notwithstanding the fact that 
the ultimate surplus of the profits is all going to the charitable 
object. In our opinion, that is clearly laid down in the 
Rotunda Hospital case [Common v. Governors of the Rotunda 
Hospital, Dublin (1) ] which has been followed in the subse- 
quent cases, and only the other day in In the matter of Lach- 
man Das Narain Das (2). We think that that principle applies 
quite clearly to the Indian Act as the Allahabad High Court 
hold and that the answer to this reference must be that the pro- 
ceeds derived from the carrying on of this rice mill are assessa- 
ble to income-tax. The-person whom we declare to be atsessable 
and whom we make to pay the costs of this reference including 
a pleader’s fee of Rs.150 is the manager Arunachalam Chetty. 


A. S. V. Reference answered . 


L Qg TA Co. a. (1924) ILU R 47 A 68. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 

PRESENT : MR. Justice PHILLIPS AND Mr. JUSTICE 
MADHAVAN NAR. 

Sornam Pillai ... Appellant* (3rd respondent) 

v. 
Tiruvazhiperumal Pillai and others ... Respondenjs (Peti- 
tioner and Respondents Nos. 1 & 2). 

Coal Procedure Cede, S. 47—Appeal undat—Daecree-halder auction purchaser 
—Purchater frem—Precesding bebunin, and fudgment-debter relating te deli- 
very of propertx—Order in—Agpeal from—Limitation Act, Art. 180—A pplica- 
thx fer delivery—Limitation—Suit by judgment-dddter te set aside Court-sale— 
Period of pendency of-—Deduction of—Right te. 

Profeedings between a decree-holder who has purchased at Court auction 
and the judgment-debtor are proceedings relating to the execution, discharge 
and satisfaction of a decree within the meaning of S. 47, Civil Procedure Code. 
No distinction can be drawn in principle between suth a case and a case where 
the proceedings are between a party who derives title from a decree-holder who 
has purchased at Court auction and the judgment-debtor. 

There is no provision of law for excluding in favour of the auction purchaser 
applying for delivery of immoveable property purchesed by him ata Court- 
sale the period of the pendency of a suit filed by the judgment-debtor to set 
aside the Court-sale. 

Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin dated the 1oth day of May 1924 in A. S. 
No. 85 of 1923 preferred against the order of the Court of 
the Principal District Munsif of Srivaikuntam in E. A. No. 87 
of 1923 in O. S. No. 507 of 1911. 

V. Narayanan for appellant. 

S. Varadachariar and P. N. Marthandam Pillai for 
respondents . l 

The Court delivered the following f 

Jupcment -—This Civil Miscellaneous Second Appeal 
arises out of an application in execution filed by the 1st respond- 
ent for delivery of the properties sold to him by the decree- 
holder who had herself purchased the properties in execution 
of a mortgage decree in O. S. No. 507 of 1911 on the file of 
the District Munsif’s Court of Srivaikuntam. The Court 


‘sale was held on the 12th of September 1919 and was confirm- 


ed on the 15th of October, 1919. The 1st respondent who held 
a mortgage over the suit properties was not a party to O. S5. 
No. 507 of 1911. Having obtained a decree on his mort- 
gage in a suit in which the prior mortgagee-decree-holder was 


*C. M. 8. A. No. 80 of 1924. 26th Febroary, 1926. 
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not impleaded as a party, he filed an application under O. 21, 
R. 90 of the Civil Procedure Code to set aside the Court sale 
on the 15th October, 1919. That application was dismissed 
on the same date. A day after the aforesaid Court sale and 
two days before the said application, the 1st respondent instt- 
tuted O. S. No. 494 of 1919 on the file of the District Mun- 
sif's Court of Srivaikuntam praying for the setting aside of 
the Court sale inO. S. No. 507 of 1911 after declaring that 
the decree in that suit was not binding upon him. The said 
suit was eventually dismissed on the 27th of November, 1922. 
In the meantime he purchased the suit properties from the de- 
cree-holder in O. S. No. 507 of 1911 and presented the appli- 
cation which has given rise to this appeal on the 24th of Janu- 
ary, 1923 for delivery of the properties to him, 


The appellant is one of the sons of the mortgagor. He 
contended that the execution application was barred by limita- 
tion under Art. 180 of the Limitation Act. Accepting that 
contention the first Court held that, since the application 
dated 24th of January, 1923 was not made within three years 
of the date when the Court sale had become absolute on the 
15th of October, 1919 as required by that article, it was time 
barred and dismissed it. On appeal by the 1st respondent, 
the learned Subordinate Judge set aside that decision holding 
that the Ist respondent was entitled in computing the period 
of limitation under Art. 180, to deduct in his favour the 
period during which O. S. No. 494 of 1919 (renumbered as 
O. S. No. 118) was pending on the file of the Additional 
District Munsif’s Court at Tinnevelly, as the cause of action 
for delivery of properties was suspended during that period, 
i. e., from the 13th October, 1919 to the 27th of November, 
1922. 


It is urged before us that the Subordinate Judge’s decision 
should be set aside because (1) no appeal lay to the Lower 
Court under S. 47 of the Code of Civil Procedure, and (2) 
under Art. 180 of the Limitation Act the respondent is 
not entitled to deduct in his favour the period from the 13th of 
October, 1919 to the 22nd November, 1922. 


As regards the first point, the argument advanced is that 
(a) the right of the respondent to recover possession of the 
land is not a question relating to the execution, discharge and 
satisfaction of a decree, and (b) if it is, that the question does 
not arise between the parties to the suit or their representatives. 


. 
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In Sandhu Taraganar v, Hussain Sahib (1), following the pre- 
vious decisions of this Court, it was held that the proceedings 
between a decree-holder who has purchased at Court auction 
and the judgment-debtor are proceedings relating to the execu- 
tion, discharge and satisfaction of the decree and no distinc- 
tion can be drawn in principle between such a case and one like 
the present where the proceedings are between a party who 
derives title from a decree-holder who has purchased at 
Court auction and a judgment-debtor. lt was also held in 
that case that the purchaser from the decree-holder who has 
purchased at Court auction is a representative of the decree- 
holder within the meaning of S. 47 of the Civil Procedure 
Code. If that decision lays down the law correctly, then it 
must be held that under S. 47 of the Civil Procedure Cede an 
appeal lay to the Lower Court in this case, but it is argued 
that, in view of the Full Bench decision in Veyindramuthu ` 
Pillai v. Maya Nadan (2), the decision in Sandhu Taraganar 
v, Hussain Sahib (1) should no longer be followed. This 
argument cannot be accepted. In discussing the “representa- 
tive character” of the various kinds of purchasers at a Court 
sale referred to in the three questions submitted to the Full 
Bench, the learned Judges Abdur Rahim and Oldfield, J., 
proceed on the assumption that the question that arose in that 
case related to execution, discharge and satisfaction of a decree 
within the meaning of S. 47 (see pages 116 and 128) and 
nothing contrary to that assumption appears in the judgment 
of Seshagiri Aiyar, J. The first question decided in Sandhu 
Taraganar v. Hussain Sahib (1) was thus left untouched in 
the Full Bench decision. As regards the second question, it 
was no goubt raised in the second point referred to the Full 
Bench, but we are not able to say from the discussion of it in 
the judgments that the decision in Sandhu Taraganar v. 
Hussam Sahib (1) on this point has been overtuled by the 
Full Bench though it is fairly clear that the opinions of Old- 
field and Seshagiri Aiyar, JJ. lend some support to the appel- 
lant’s argument. The decision in Jainulabdin Sahib v. 
Krishna Chettiar (3) following the Full Bench does not help 
to make the point clearer and does not refer to the decision 
in Sandhu Taragata: v. Hussain Sahib (1). Ta this state of 
authorities, we feel bound to follow the rule of procedure laid 





1. (1904) I LR 28 M 87 at 89:14 ML J 474 
2. (1919) ILR 43 M 107: 38 ML J sa (F B). 
3. (1921) 41 ML J sao, 
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down in the décision in Sandhu Taraganar vy, Hussain 
„Sahib (1) and hold that an appeal lay to the Lower Court 


against the District Munsif’s order under S. 47 of the Civil 
Procedure Code. 


The second argument relates to the question of limitation 
under Art. 180 of the Limitation Act. That article prescribes 
“three years” from the time “ when the sale becomes abso- 
lute” as the period of limitation for a purchaser of immove- 
able property at a sale in execution of a decree to apply for 
delivery of possession. In this case the application filed by 
the first respondent under O. 21, R. 90 to set aside the auction 
sale having been dismissed the sale became absolute op the 
1sth of October, 1919, and, therefore, the application for 
delivery, dated the 24th of January, 1923, is barred under 
Art. 180. But it is urged on the strength of the decision in 
Muthu Korakkai Chetti v. Madar Ammal (4) that the appel- 
lant is entitled to déMuct in his favour the period during which 
O. S. No. 494 of 1919 was pending in the Court, in which 
casc, his application would be within time. In our opinion 
the principle of that decision is inapplicable to the present 
case. In Muthu Korakkai Chetti v. Madar Ammal (4) the 
period allowed to be deducted in favour of the execution pur- 
chaser applying for execution was the time during which the 
application under O. 21, R. 90 to set aside the Court sale 
was pending in the Court and it was held that the sale did not 
become absolute within. the meaning of Art. 180 until the appli- 
cation to set aside the sale had been disallowed and the sale 
upheld, although an order confirming the sale had been passed 
before the application to set aside the sale was made. In the 
case before us, as already pointed out, the application allowed 
by the Code to set aside the sale was made by the first respond- 
ent and dismissed on the 15th of October, 1919, 
and the sale had, therefore, become absolute on that 
date under R. 92 of the Code and within the 
meaning of the third column of Art. 180 of the 
Limitation Act. There is no provision of law for excluding 
in favour of the auction-purchaser the period of the pendency 
of a suit filed by the judgment-debtor to set aside a Court sale 
which is what is claimed in this case on behalf of the first res- 
pondent. Time having begun to run against him from the 


15th October, 1919, the application for delivery ef possession 


1. (19%) IL R38 M 87 at 89:14 ML J 474. 
“4. (1919) TL R gg M 185: 53 MLJx (E B). 
R17 
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filed on the 24th of January, 1923, is time-barred and must 
be dismissed. ~ ` 

The order of the learned Subordinate Judge is set aside 
and that of the District Munsif is restored with costs here and 
in the Court below, 

A. S. V. Appeal allowed. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 

PRESENT: SIR Vicror Murray Courrs TROTTER, 
Chief Justice AND MR. JusTicE RAMESAM. 

K. Doraiswami Chetty ...  Appellant* (Insolvent) 
. v. 
The Official Assignee of Madras ... Respondent. 
Insolvency Rules, O. 5, R. 26—Order ef adjudicattion—Service upon insel- 
went—Necessity—Kepwledge of order on part of insolvent if enough. 
In a case in which notice of the order of gah ae was not served upon 
.the insolvent, Aeld, that the mere fact that he knew all about the adjudication 
, would not make him a person who had in effect had service of the order within 
the meaning of R. 26 of O. § of the Insolvency Rules. 

On Appeal from the judgment of the Hon'ble Mr. Justice 
Beasley dated 13th July, 1925 and passed in the exercise of the 
Original Insolvency Jurisdiction of the High Court in Applica- 
tion No. 126 of 1925 in I. P. No. 316 of 1923. 

P. Jagannatha Rao Naidu for appellant. . 

The Oficial Assignee of Madras for respondents. 

The Court delivered the following | 

JUDGMENT Rule 26, O. 3 of the Insolvency Rules 
runs as follows: — i 

“If an order of adjudication is made without service of the petition, the 
debtor may, within 8 days after service of the order, or euch further time as 
may be allowed by the Court, apply by notice of motion supported by affidavit 
to ‘annul the order.” 

In this case no notice of the order of adjudication was 
given to the insolvent at all. This application was not made with- 
in eight days, nor was any question raised as to allowing him 
further time. The learned Judge has held that the insolvent, 
who knew all about the adjudication, must be taken as a person 
who had in effect had service of the order. We do not think that 
that is a construction of the rule which can be supported. Had 
it been so intended words such as “or after the order had been 
brought to his knowledge” after “service of the order” could 
easily have been added, and no such words are found. We 


“O0 8 Appeal No 64 of 1935. 4th February, 1926. 
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therefore order that the case be remanded and dealt with on 
the merits. The appellant will have the costs of this appeal 
in any event and the costs of the other proceedings will be in 
the discretion of the learned Judge. 


A. S. V. Case remanded. 





In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE ODGERS. | 
Lomada Pedda Subbayya ... Appellant™ (1st deft.) 
v. ' 
Sattipalli Ramayya and others ... Respondents (Plaintiffs 1 
and 3 and defendants 2 to 5). 


Remand erder—Peint dealt with by—Inam lands—Sxit to recover—Issue as 
te whether they are service inams and Civil Court has jurisdiction te enteriaisi 


wil im respect of same—Decision of Munsif against plaintif—Appeal from—_ 


Decision of Appellate Court reversing Munsif asd remanding suti—Peint dealt 
with by remand order in Qe of—Inate—Village service inam— hat constitutes 
—Devadapam inams—Akienability and Acritability ef. J 

In a suit for the recovery of certain inam lands, the first iesue raised was 
“whether the lands in dispute are servicé inams, and whether this Court has 
no jurisdiction to entertain a suit with respect to the same”; 
and the scond issue was “whether the aliénation of the 
lends ‘in favour of the plaintiffs was vold and not enforceable 
under & 5 of Act III of 1895. On the first issue the Munsif 
held that he had no jurisdiction to try the suit as the matter fell within the 


purview of 8. 21 of Act III of 1895. On appeal, the District Judge found that. 


the lands in question were service inams governed by Act III of 1895; bot held 
that, ax.the plaintiffs did not: rely on any right to’ an office or its emolgments, 
the Civil Court had jurisdiction to entertain the suit, and remanded the sait 
for disposal according to law. On remand, the Munsif held that the suit inams 
were village service inams covered by Act III of 1895 and that the alienation 
thereof in favour of the plaintiffs was vold and not enforceable under S. 5 of 
Act III of 1895 (the subject of the second issue), On appeal the Sub-Judge 
held that the inams were village service inams, but that they were Devadayam 
permanent hereditary inams and were alienable. He therefore decreed in favour 
of the plaintifs On second appeal ‘preferred from the Sub-Judge’s decree, 
held, that the finding as to the character of the inams would no doubt be a 
finding on a preliminary point, but that, as the preliminary point dealt with By 
the remand order of the District Judge was as to jurisdiction, the Sub-Judge 
was not precluded by that order from considering the character of the inams. 

Held farther, that the wait inams were Devadayam inams-and that they 
were neither allenable nor heritable. 

Quaere: Whether the service of reciting hymns can be said to be a village 
service? 


Second Appeal against the decree of the Court of the 


Temporary Subordinate Judge of Cuddappah in A.S.No. 38 of. 








eae 
*8 A No. 10 of 1924. | an a7th March, 1935. 
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1923 (A. S. No. 156 of 1922 on the file of the District Court 
of Cuddappah) preferred against the decree of the Court of 
the District Munsif of Proddattur in O. S. No. 633 of 1920. 

K. Y. Adiga for appellant. 

V. C. Seshachariar for respondents. 

The Court delivered the following 

JuDGMENT :_This is a case of some little difficulty as the 
materials appear to me to be somewhat slender. The plain- 
tifis sued for certain inam lands claiming under the 5th defend- 
ant. The 1st defendant was in possession of these lands 
under a lease from defendants 3 and 4. When the case 
was fjrst tried, the first District Munsif held that he had no 
jurisdiction to try the suit as the matter fell within the purview 
of S. 21 of Act III of 1895. This was on the first issue as 
to “whether the lands in dispute are service inams, and whether 
this Court has no jurisdiction to entertain g suit with respect to 
the same”. ` The learned District Judge G sidered both these 
points and found that the lands in question were service inams 
governed by Act III of 1895; and as the plaintiffs in the suit 
did not rely on any right to an office or its emoluments, the 
Civil Court nad jurisdiction to entertain the suit, and remanded 
the suit to the District Munsif for disposal according to law. 
On the suit coming on again before the District Munsif he 
observed that the suit inams were village service inams covered 
by Act III of 1895 and that they were granted to the inamdar 
for feciting Sadulu on the occasion of the festival of the village 
goddess: The District Munsif came to the conclusion that 
the alienation in favour of the plaintiffs was void and not en- 
forceable under S. 5 of Act III of 1895 which was the subject 
of the second issue. In the judgment under appeal the learned 
Subordinate Judge has held disagreeing with the District Judge 
remanding the suit that they were village service inams. He 
thought the lands were not attached to any temple and that the 
inamdar could in no sense be called a temple servant, but he 
held that the lands were Devadayam permanent hereditary 
inams and were alienable. He therefore decreed in favour 
of the plaintiffs. 

On Second Appeal the first point taken is that the Sub- 
ordinate Judge had no jurisdiction to review the finding of the 
District Judge in his order of remand as to the character of 
those inams. As has been seen, the character of the inams 
and the jurisdiction of the Court to entertain the suit are made 
the subject of the same issue, viz., the first. It is said that 


t 


LI. |. e. THE MADRAS LAW JOURNAL REPORTS. 133 


the plaintiffs had the opportunity to appeal against so much of 
the finding of the District Judge as determines the character of 
the inams, and that, not having done so, he is now concluded by 
that finding, it being a finding on a preliminary point. This 
I think it is; and Balwant Ramchandra v. Secretary of State 
for India (1), Subbalakshmamma v. Vewkairayudu (2) and 
Latchumammal v. Gangammal (3) may be referred to as 
authorities for the position taken up. I think, however, that 
what the Subordinate Judge really intended to do and the im- 
portant part of his remand order is the finding as to jurisdiction 
and I think that the case reported in Ramaswami Reddi v. 
Marudai Reddi (4) is authority for his position. The preli- 
minary point was really whether the Court had jurisdiction to 
entertain the suit. That stood in limine and that is what I 
think was intended to be- found by the Subordinate Judge. 
Therefore I think the first point for the appellant must fail. 


The second poittt is that the lands are hereditary village 
service inams and so alienable. I am not at present prepared 
to say that this service of reciting hymns can be saidto be a 
village service. The District Judge in his order of remand 
does observe that the Asadi is a village servant of considerable 
importance. The Inam Register, Ex. B, regards this land as 
a permanent inam for the service of telling Sadulu in the 
festival of Gramadevata at Kallur “now rendered,” and it is 
confirmed under Rule 3 of the Board’s Standing Orders, 
which refers to an inam for religious or charitable objects. The 
‘Village Register, Ex. A, refers to the inam as devadayam grant- 
ed for chanting hymns at the time of the festival of the village 
deity. I find some difficulty in saying that a person who per- 
forms a service of this character falls within the purview of 
S. 3, sub-section 4 of the Act III of 1895 although of course 
the list given is not exhaustive. Mr. V. C. Seshachari for 
the plaintiffs does not contend that the lands are Devadayam. 
His contention is that they are the personal inams of the hold- 
er of this office; and that apparently his argument is that he is 
entitled to do what he likes with them. The matter is not 
free from doubt. But I have the finding of the Subordinate 
Judge and to a certain extent I have the support of the Inam 
Register as to the character of this inam and I do not see any 
sufficient reason to hold that they are clearly not Devadayam 
inams in spite of Mr. Adiga’s contention that they not only 

1. (1908) I L R 32 Bom 432 2. (1908) ILR ga M 318. 
3. (1910) TL R 34M 7a. 4. (192g) ILR 47 M 4583:46 M L J 198, 
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fall under S. 3 of Act III of 1895 but under Standing 
Order 55 of the Board’s Standing Orders as temple service 
inams. 
The third point taken is that the Subordinate Judge is 
wrong in holding that, even if these lands are Devadayam, 
they are heritable. I take it that prima facie they are not. 
The only reason given by the Subordinate Judge as to why 
these lands are heritable is that there have been certain aliena- 
tions of them which were not objected to either by the villagers 
or by Government. The alienations set out are that the lands 
were given to the sth defendant by his maternal grandfather 
by Ex. C in 1908 and the defendants 3 and 4 gave a long lease 
of the lands under Exs. C and F in 1911 and 1916. It does 
not seem to me that this is a conclusive reason for holding that 
the lands which are granted for the performance of,a definite 
service are alienable. There is the Full Bench case reported 
in Anjaneyalu v. Sri Venugopala Rice MBU, Ltd. (5) against 
the view taken by the Subordinate Judge. That was an inam 
for service in a temple and what little evidence there is in the 
present case is that of P. W. 1 who says that the inams were 
given for chanting hymns in temples. It was held in the 


' above case that alienation of such lands is opposed to public 


policy and the nature of the interest affected. The authorities 
were all-considered at some length and the Standing Order 54 
of the Board of Revenue,which is referred to as probably 
relating to the inams under discussion by the Subordinate Judge - 
is . noticed in the judgment of the ex-Chief Justice. . My 
opinion therefore is that the learned Subordinate Judge is 
wrong on this point. I think the lands are probably rightly 
classed as Devadayam inams and I think that being such, they 
are under the authority of the Full Bench ruling inalienable. 
The decree of the Subordinate Judge must, therefore, be set 
aside and the suit dismissed with costs throughout. 
A. S. V. Appeal alowed. 


s. (1922) ILR 45 M Gao: sa M L J 477 (F B). 
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In THE HiH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 
MADHAVAN Nar. 
Arukapalli Narasimha Rao and 
another ... Appellants* in A. A. A. O. NO. 17 
of 1925 and petitioners in C. M. P. 
No. 1064'of 1925 (Respondents 2 
and 3 and 2nd counter-petitioner ) 


v. 
Arumilli Subbarayudu and 
another ... Respondents in do. and respondents 
in do. (Appellant, 154 respondept__ 
Petitioner and 1st counter-petitioner) . 

Civil Procedure Cede, O. at, R. 66—Order under—Judicial or admizistratives 
—Appeal against erder—Right ef—Order coming under S. 47 and erder met 
coming ander that section—Distinciien—Mertgaged properity—Sale of, in execu- 
tien—Order in which sale is te be held—Order as to—Appeal against—Qucstion 
as to order ef sale decided against party in suit—Qucstion if may be raised by 
him ‘again in execution proceedings. 

An order under O. a1, R. 66, Civil Procedure Code, directing the sale ef 
mortgaged property in a particular order is of a judicial and not a mere adminis- 
trative character. 

Not every order under O. 21, R. 66 is appealable. But an appeal lies 

` against an order paseed under that rule if it comes under 8. 47 of the Code. 


A question between the purchaser who has been subrogated to the rights of 
the prior mortgagee and the mortgagor relating to the sale of thelr respective 
properties is one which relates to the execution of the decree and arises between 
the parties to that decree. An order deciding that question comes under 8. 47, 
and an appeal therefore lies against it. 


The fact that the question as to the order in which the mortgaged property 
is to be wld has been decided against a party in the sult itelf Is no bar to 
his raising the question again in the execution proceedings, 

Appeal against the order of the Court of the Subordinate 
Judge of Amalapuram, dated 25th August, 1924, in A. S. 
No. 2 of 1924 preferred against the order of the Court of 
the District Munsif of Razole in E. A. No. 601 of 1923 in 
O. S. No. 89 of 1914 on the file of the Temporary Sub-Court, 
Rajahmundry (O. S. No. 29 of 1914 on the file of the District 
Court of Godavari at Rajahmundry). 


K. Ramamurthi for appellant. 
G. Lakshmanna and A. Satyanarayana for respondents. 





"A A AO No, 17 of 1935 and 
CM P No, ro64 of 1935. 4th February, 1924. 


Narasimha 
Rao 


v. 
Subba- 
rayudu, 
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The Court delivered the following 

JUDGMENTS :_4. 4. A. O. No. 17 of 1925 — This 
is an appeal against the appellate order of the Subordinate 
Judge directing the sale of mortgage property in a certain 
particular order. By this order he altered the order of the 
District Munsif who had directed the property to be sold in a 
diferent order. The first contention raised in this second 
appeal is that no appeal lay to the Subordinate Judge as the 
District Munsif’s order was one passed under O. 21, R. 66. 
This rule corresponds to S. 287 of the Civil Procedure Code of 
1882 and it was held by a Full Bench of this Court in Sivagami 
Achi v. Subramania Aiyar (1) that proceedings under that 
section are of an administrative and not a judicial character 
and that therefore no appeal would lie from a decision there- 
under. The facts concerned in that reference__and the Full 
Bench agreed in the reasons given in the order of reference 
were that orders had been passed fixing the market value of 
the property, the place of sale, the lots in which it was to be 
sold and the amount of the mortgage money and on these facts 
it was held that no appeal would lie against an order under 
S. 287. That case dissented from the case in Ganga Prasad 
v. Raj Coomar Singh (2) and a prior Madras decision in 
Sivaswami Naicker v. Ratnaswami Naicker (3), and since 
that case was decided, the legislature has altered the Code to 
a certain extent. Rule 66 of O. 21 is the new corresponding 
section, and in the new Code there is a provision that before 
a proclamation is drawn up notice shall be given to the decree- 
holder and the judgment-debtor. This looks as if attention 
had been paid to the difference of opinion between the Calcutta 
and the Madras High Courts and that it was thought fit to 
enter this provision which is in effect a provision to enable the 
parties to be heard before a decision is arrived at. It certainly 
looks as if the legislature intended to constitute such decisions 
as being of a judicial nature, as also the fact that the old 
S. 287, which is relied on in Sivagami Achi v. Subramania 
Aiyar (1) has been altogether removed. It is not necessary 
here, therefore, to discuss the Full Bench decision, by which 
we would be bound if the law were still the same. > Since the 
passing of the new Code in 1908 there have been two decisions 
of this Court on this question [Mangayya v. Sriramulu (4) 
and Vedavyasa Aiyar v. The Madura Hindu Labha Nidhi, 





1. (1903) ILR 27 Maso: 14 M L J 57 (F B). 2. (1908) ILR go C bry, 
s. (1900) EL Ray M 5687 10 M L J s14- 4. (1913) 4 ML Í 477. 
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Lid. (5)]. In both these cases, which are analogous to the pre- 
sent one, it was held that an appeal lay because the order passed 
was one which came under the provisions of S. 47 of the Code. 
It is not, however, every order under R. 66 that would be 
appealable, because no right of appeal is specially given against 
orders under that rule, but if any such order is passed such as 
would come under S. 47, there is no reason why effect should 
not be given to the provision that all orders under S. 47 are 
appealable. In the present case there is a question at issue 
between the purchaser who has been subrogated to the rights of 
the prior mortgagee and the mortgagor and that question at 
issue relates to the sale of their respective properties and may 
have a very important consequence to the parties. It ig cer- 
tainly a question which relates to the execution of the decree, 
and it arises between the parties to that decree. It would 


therefore come under S. 47 and it would not be right to deny 


the parties their ordinary right of appeal in such a matter. 
There is one case to the contrary__Lanka Rama Naidu v. 
Lanka Ramakrishna Naidu (6)—but that expressly diferen- 
tiates the case in Vedauyasa Aiyar v. The Madura Hindu 
Labha Nidhi, Ltd. (5), and consequently when it is read as 
applying only to its own facts itis not really an authority 
against the view we now take. 

The question whether Sivagami Achi v. Subramania 
Aiyar (1) is still good law has been considered in Kaveribai 
Ammal v. Mehta and Sons (7) and without entering deeply 
into the question the learned Judges have expressed an opinion 
that in view of the change in the law it may require re-considera- 
tion. As the circumstances of this case are different and there 
is authority to support us, we do not think it is necessary to 
refer the question to a Full Bench. 


Coming to the merits of the case, it is argued that because 
_ the relief which the 4th defendant has now obtained was asked 
for in the suit itself and not granted, it was not open to the 
Lower Courts to,grant him the relief in execution. The point 
has been expressly decided in Raghavachariar v. Krishna 
Reddi (8) and we see no reason for not accepting that autho- 
nty. On the merits of the case the Lower Appellate Court’s 
decision is binding, as the order has been passed in the exercise 
of its discretion and it has not been shown that that discretion 





“x, (1903) IL R 27 M 259: 14 M L J 57 (FB). 
5. (1923) 45 M L J 478. 6. (asas) 46 M L J 192. 
7. (1923) 46 ML J 71. 8. (1923) 46 ML J 42. 
R18 
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Narasimha has not been exercised judicially. The second appeal there- 
v. fore fails and is dismissed with costs of the 4th defendant. 
Subba- 


rayada -~ C. M. P. No. 1064 of 1925 must also be dismissed with 
costs of the plaintiff (decree-holder). 
A. S. V. Appeal dismissed. 





[FULL BENCH] 


IN THE High Court oF JUDICATURE AT MADRAS. 
PRESENT -SIR Murray Coutts TROTTER, Chief Justice, 
MR. JUSTICE KRISHNAN AND MR. JUSTICE BEASLEY. 
Inre A. V. P.M. R. M. Murugappa Chettiar ... Assessee* 
F. B. Indame-tax—Company with branches abroad—Remitiaxces by a branch to 
ae TAN. the headquarters—Nature of—Prefts or capital—Presumption as to—Ovnus on 
Muragappa  assessee to show that it was capital. 

In re In the case of a firm having its headquarters in British India and branches 
abroad, where money is remitted by a branch to the headquarters, the pre- 
sumption is that the remittance represents profita The burden of proof is on 
the assessee to show that it is otherwise. 

Application under S. 45 of the Specific Relief Act I of 
1877 and S. 66 of the Income-tax Act XI of 1922 for an 
order requiring the Commissioner of Income-tax to refer to 
the High Court the question of law arising in the matter of 
assessing the petitioner to income-tax. 

M. Subbaraya Aiyar for assessee. 

M. Patanjali Sastri for the Commissioner of Income-tax. 

The Court delivered the following 


JUDGMENT :__The difficulty in this case has entirely 
arisen owing to the ambiguity in the language used by the Com- 
missioner in passing his order on the petition. The second 
paragraph of his order was on the face of it capable of the 
construction that he had held in the circumstances of this case, 
that where any sum of money passed from a foreign business 
to the headquarters of the firm in British India it must be re- 
garded as profits and that no evidence was admissible to show 
that in fact it was something else. We are satisfied that the 
Commissioner did not mean to say that, but merely meant to 
say that he thought that where money was remitted from 
abroad to the headquarters in British India, the natural infer- 
ence would be that such remittances came out of profits rather 
than capital until the contrary was shown by the assessee. The 


128th September, r925. 
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claim here was that a large portion of the amount remitted 
from Seranda to Karaikudi was a repayment of capital lent 
long years before or at any rate was profits outside the three 
years’ limit which would not under the law be assessa- 
ble in British India. The Commissioner heard this contention 
and was not satisfied that the assessee had made out his case 
and he was entitled to take that view. That the onus of proof 
rested upon the assessee appears to be amply borne out by the 
case of Scottish Provident Institution v. Allan(1). That was 
a case of a Scottish Insurance Company, with branches in 
Australia, and in dealing with the question whether remittances 
from Australia to the Head Office in Scotland were assessable 
to income-tax, Lord Halsbury uses the following language — 
“The next question is, whether or not, though earned abroad, the pro- 
fits have been brought to this country. Here is a large sum sent back. Putting 
| these two items together, they must include, and obviously do include, a large 
amount of profits It is for the company to show, if the fact be so, that that 
remittance ought to be subject to a certain amount of deduction, because a good 
deal of it was repayment of that which was, in truth, capital and not profit at 
all.” 4 
The presumption that the Commissioner made in this case, 
viz., that prima facie all remittances were to be regarded as 
profits and that the burden of proof was cast upon the assessee 
to show the contrary, seems to be amply warranted by the 
authority of that case. As the Commissioner did not mis- 
direct himself the only questions in the case that remain are 
purely questions of fact and so long as he has approached them 


without any misconception in his mind as to how they should - 


be dealt with, his findings are conclusive. 
The application will be dismissed with costs, Rs. 150. 
T.S NV; apenas Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MR. Justice DEVADoss AND Mr. JUSTICE 
WALLER. 
Chidambara Thevar ... Appellant* (6th respond- 
eni. 6th defendant) 
v. 
Subbarayar ee Respondent (Petitioner— 
Assignee. decree-holder). 


Civil Procedure Code, O. a1, R. 16, Proviso a—Decree for payment of money 
—Mortgage decree if a—Old and ueo Codes—Distinction. 





*A. A. A. O. No. 91 of 1924. 13th November, 1925. 
1. (1903) A C 125. . 


4Chidambara 
Thevar 


v. 
Subbarayar. 


Devadoss, J. 
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A mortgage decree is not a decree for the payment of money within the 
meaning of the and proviso to R. 16 of O. a1, Civil Procedure Code. ` 


Under the present Code, till a personal decree is given, it cannot be said 
that the decree is one for the payment of money. 
Distinction between the old and the new Codes, 

Appeal against the appellate order of the District Court 
of East Tanjore at Negapatam in A. S. No. 396 of 1923 pre- 
ferred against the order of the Court of the District Munsif 
of Tiruturaipundi in M. A. No. 300 of 1923 in O.S.No.248 
of 1917. 

A.V. Viswanatha Sasiri for appellant. 

C. Padmanabha Aiyangar for respondent. 

The Judgment of the Court was delivered by 

Devaposs, J.:_The only question in this appeal 
is whether a mortgage decree is a decree for payment 


‘of money within the meaning of the expression in O. 21, R. 16, 


Civil Procedure Code. The appellant is the 6th defendant 
in O. S. No. 248 of 1917, a suit brought on a mortgage. The 
6th defendant bought a portion of hypotheca and the rest of 
the property was purchased by one Arunachalam Chetty. One 
Subbarayar obtained a transfer of the mortgage decree and 
applied to the Court to be recognised as a transferee decree- 
holder and for execution of the decree. The 6th defendant 
opposed the application on the ground that Subbarayar was a 
benamidar for Arunachalam Chetti and that under the and 
proviso to O. 21, R. 16 he was not entitled to execute the 
decree. The District Munsif held that it was not proved 
that Subbarayar was benamidar for Arunachalam Chetti. The 
appeal of the 6th defendant was dismissed by the District 
Judge. He has preferred this appeal and the contention of 
Mr. Viswanatha Sastri for the appellant is that inasmuch as 
Arunachalam Chetti purchased a portion of the hypotheca 
subject to the mortgage, he is a judgment-debtor and the assign- 
ment in favour of Subbarayar being benami, for him he is 
not entitled to execute the decree against a co-defendant. 
Granting for arguments sake that Subbarayar is a benami- 
dar for Arunachalam Chetti the question is, is Arunachalam 
Chetti prevented from executing the decree against the 6th 
defendant? The question is a simple one. Is a mortgage 


' decree, a decree for payment of money within the meaning of 


the 2nd proviso to O. 21, R. 16? According to the proviso 
“ W] ere a decree for payment of money against two or more 
persone has beerf transferred to one of them, it should not be 
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executed against the others.” We are unable to uphold the 
contention that a mortgage decree is a decree for the payment 
of money within the meaning of the proviso. A good deal of 
argument of Mr. Viswanatha Sastri was based upon Abdulla 
Saheb v. Doctor Oosman Saheb (1) and other cases which were 
decided before the passing of the present Civil Procedure Code. 
Under the present Procedure Code a preliminary decree is 
drawn up and time is given for redemption and if within the 
given time, money is not paid, a final decree, or a decree abso- 
lute is passed and the mortgaged property is brought to sale 
and if the proceeds of the sale are not sufficient to pay up the 
amount of the decree and if the personal remedy is outstanding 
a decree is given personally against the mortgagor. TH a 
personal decree is given, it cannot be said that the decree is 
one for the payment of money. 

Under the old Civil Procedure Code a mortgage decree 
directed the payment of money and in default of payment 
that the property was to be sold. According to Form No. 129 
time was given to the defendant to pay the principal and 
interest and costs within six months and in default of the 
defendant paying into Court such principal, etc., 
by the time given it was ordered that the mort- 
gaged property should be sold and it was further pro- 
vided that in case the sale proceeds of the mortgaged property 
did not cover the decree amount the judgment-creditor could 
recover the amount personally or from other property of the 
mortgagor. Under the old Code, therefore, a mortgage decree 
could be considered as a decree primarily for the payment of 
money. ‘Abdulla Saheb v. Doctor Oosman Saheb(1) and the 
other cases which were decided under the old Code have no ap- 
plication to a mortgage decree passed under the present Code. 
Even when the old Code was in force, the Calcutta High Court 
consistently held the view that a mortgage decree was not a 
decree for money. In Laldhari Singh v. Manager, Court of 
Wards, Bhapatpura Estate (2) Mr. Justice Mukerjee after an 
exhaustive examination of the cases on the point held that 
a decree for sale of the mortgaged property could not be 
deemed as a decree for money within the meaning of S. 232 of 
the Code of 1882. A decree for redemption though it con- 
tains a provision for payment of money cannot be said to be 
a decree for money nor can a foreclosure decree in which a 
provision is made for the payment of money within the time 





x. (1904) I L R a8 M aay. 2. (1811) 4 CL J 69. 
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Devadoss, J. 


142 THE MADRAS LAW JOURNAL REPORTS. [vor. 


fixed be a decree for payment of money. Where a decree is 
passed for the delivery of a specific moveable property, and 
in default, to pay a certain sum of money it is not primarily a 
decree for money. 


In a mortgage decree the property is to be proceeded 
against in the first instance and the decree is therefore primari- 
ly against the property mortgaged. If a personal remedy is 
not outstanding the only remedy of the mortgagee decree-hold- 
er is to proceed against the property and the mere fact that a 
personal remedy is outstanding will not convert the mortgage 
decree into a decree for payment of money within the meaning 
of proviso to R. 16 of O. 21. The case Sadagopa Aiyangar 
v. Sellammal (3) does not help the appellant. In that case 
Mr. Justice Spencer and Mr. Justice Venkatasubba Rao held, 
“the expression ‘decree for money against several persons in 
O. 21, R. 16’ is not restricted, to a personal decree for money 
against two or more defendants.” The decree direct- 
ed ` the defendant to pay the amount out of his 
family properties, and the learned Judges held “that the 
fact that the defendant was directed by the decree to pay the 
amount out of his family properties does not make the decree 
any the less a decree for payment of money against him.” If 
a trustee is directed to pay money or an executor is directed to 
pay money, though he is not personally liable to pay the 
amount, it is still a decree for the payment of money.” But 
that is quite a different thing from a mortgage decree which 
directs that the mortgaged properties should be sold to dis- 
charge the debt. 

In S. 232 of the Code of 1882 the expression was “decree 
for money.” In the present O. 21, R. 16, the expression is 
“decree for the payment,of money.” The words “the payment 
of” were evidently introduced to make the meaning clear. 

We have no hesitation in holding that a mortgage decree 
is not a decree for the payment of money within the oe 
of the 2nd proviso to R. 16 of O. 21. 

The appeal therefore fails and is dismissed with cone: 


A.S. V. Appeal dismissed. 





` 3. (1922) 43 M L J 761. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice DEVADOss AND MR. JUSTICE 


WALLER. 
Srinivasa Aiyangar ... Appellant™ (L. R. of the plaintiff) 


v. 
Vellayan Ambalam ... Respondent (Defendant in do.). 

Limitation Act, Arts, 137, 138—Applicability—A uction-purckaser of pre. 
pertp—Morigage usufructuary of property pending attachmest—Effect  of— 
Purchase by auction purchacw subject to mortgage or free frem it—Remedy of 
auction purchaser against mortgagee—Swii for possession and mot suit for redemp- 
tion—Limitation fer suit for possession, 

The suit property belonged to one -F. It was sold in Court auction “on 
13th July,189x in execution of a Small Cause decree obtained against him and was 
purchased by the predecessor-in-title of the appellant. The sale was confirmed 
on 14th September, 1891. The property was attached before sale and, during 
the pendency of the attachment, lt was mortgaged on xsth June, 1891 by F to 
the predecessor-in-title of the defendant. On 4th April, 1918 the appellant 
brought the suit out of which the appeal arose for redemption of ‘the mortgage 
on the ground thet the defendant was only a mortgagee and that he being the 
owner of the equity of redemption was entitled to redeem the property. The 
mortgage of xsth Jone, 1891 was a usufructuary mortgage for a term of five 
years, so that the term expired on 15th Jane, 1896. 

Feld, that when the auction purchaser purchased the property he purchased 
it free of the mortgage of 15th June, 1891 and the relationship of mortgagor and 
mortgagee did not subsist between the predecessor-in-title of the appellant or the 
appellant and the mortgagee, that the remedy of the auction purchaser, who 
obtained only symbolical delivery of the property, was to sue for possession, that 
the proper article of limitation applicable to the case was Art. 138 of the Limita- 
tion Act, and that the suit was barred thereunder. A 

Held that, aswuming that Art. 137 of the Limitation Act was applicable to the 
case, the sult should have been brought within 12 years of the date when the 
judgment-debtor was entitled to possession, viz, rsth June, 1896, the date of 
the expiry of the term fixed by the mortgage of 15th June, 1891, and that the 
suit brought more than ra years from that date was barred. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Madhavan Nair ‘dated 
the 19th day of September, 1924 in S. A. No. 404 of 1922t 
preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Ramnad at Madura in A. S. No. 14 
of 1921 (A. S. No. 568 of 1919, District Court, Ramnad) 
preferred against the decree of the Court of the District Mun- 
sif of Manamadura in O. S. No. 97 of 1918. 

K. Bhashyam ‘Aiyangar for appellant. 

T. V. Muthukrishna Aiyar for respondent. 


"L P A No. 176 of 1924. f aoth January, 1936. 
tReported in (1924) 47 M L J 913. 
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The Court delivered the following 


JupGMENT The suit property belonged to one Venkata- 
ranganadha Naicker. It was sold in Court auction on the 
13th of July, 1891 in execution of a small cause decree obtain- 
ed against him and was purchased by the predecessor-in-title 
of the appellant. The sale was confirmed on the 14th of 
September, 1891. The property was attached before sale 
and during the pendency of the attachment it was mortgaged 
on the 15th of June 1891 by Venkataranganadha Naicker to 
the predecessor-in-title of the defendant. The plaintiff-appel- 
lant has brought this suit for redemption of the mortgage on 
the ground that the defendant is only a mortgagee and that 
he being the owner of equity of redemption is entitled to re- 
deem the property. The District Munsif decreed the appel- 
lant’s suit, byt the Subordinate Judge reversed it on the ground 
that the defendant had acquired a good title by prescription. 
On second appeal Madhavan Nair, J., held that the appellant’s 
suit was barred under Art. 137 of the Limitation Act. 


It is contended by Mr. Bhashyam Aiyangar for the appel- 
lant that the defendant is only a mortgagee and what was sold 
on the 13th of July, 1891 was only the equity of redemption 
and that he is, therefore, entitled to redeem the property. The 
defendant got an assignment of the otti of the suit property on 
the 29th of August, 1909. There is a recital inthe deed of 
assignment that the land was being enjoyed as per, otti and 
hypothecation deeds and that the assignee should enjoy the 
lands as per deeds above referred to. On the strength of 
this recital it is contended that the defendant has been in pos- 
session of the property only as a mortgagee and he cannot 
therefore be said to have acquired any title to the property 
against the appellant. 


When property is sold in Court auction what is sold is 
the right, title and interest of the judgment-debtor as it is on 
the date of the sale, and any private alienation or transfer 
pending the attachment is void against all claims enforceable 
under the attachment. Under S. 64 of the Code of Civil Pro- 
cedure an auction purchaser gets title to the property free of 
any encumbrance or any title created by the judgment-debtor; 
after the property was attached is to preserve the title of the 
judgment-debtor as it was on the date of the attachment for 
the benefit of the attaching credftor ‘and, therefore, any title 
created after the date of the attachment to the prejudice of the 
attaching creditor cannot avail against the judgment-creditor 
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as well as the auction-purchaser. The auction-purchaser gets 
it free from any encumbrance or any burden that might have 
been created by the judgment-debtor after the date of the 
attachment. The mortgage of the 15th of June, 1891 could 
not have created a title against the auction-purchaser. The 
auction-purchaser obtained symbolical delivery of the property. 
He should have asked for possession of the property, and if 
he did the Court would have delivered the property to him, for 
the mortgagee claimed only under the judgment-debtor, and 
his possession, therefore, was the possession of the judgment- 
debtor and if he was unable to obtain possession he should have 
enforced his right by suit. The proper article applicable to 
a case like this is Art. 138 of the Limitation Act. 

Granting for argument’s sake that Art. 137 is applicable 
to the case, the appellant should have brought his suit within 
12 years of the date when the judgment-debtor was entitled 
to possession. It is contended by Mr. Bhashyam Aiyangar 
that the appellant’s predecessor-in-title was not entitled to 
possession as the property was under mortgage. Ex. I is the 
mortgage deed, dated the 15th of June, 1891. The period 
fixed in the document. is five years and in 1896 therefore the 
mortgagor was entitled to possession. The contention of 
Mr. Bhashyam Aiyangar is that, so long as the usufructuary 
mortgagee is in possession, the mortgagor is not entitled to 
possession. It is very difficult to follow this argument, for 
when a usufructuary mortgage is created for a period of 
years the mortgagor would be entitled to possession on the 
expiry of the period ; otherwise if the argument is to hold 
good, it might be said that for 60 years the mortgagor would 
not be entitled to possession. In this case the suit should 
have been brought within 12 years from 15th June, 1896, but 
it was brought on 4th April, 1918, and it is therefore barred 
by limitation. 

It has been seriously argued that inasmuch as the defend- 
ant claimed only a mortgagee’s right, the appellant is entitled 
to redeem the property. This contention overlooks the fact 
that the defendant never claimed to be a mortgagee under the 
appellant. He no doubt claimed to be a mortgagee from 
the judgment-debtor. There is no privity of contract between 
the appellant and the defendant, and, even though the defend- 
ant claims only a mortgagee’s right, that would not give the 
appellant a right to redeem the property. If the auction- 
purchaser does not bring a suit for possession within 12 years, 
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under Art. 138, his suit for possession of the property pur- 
chased by him would be barred. The fact that the judgment- 
debtor has created a mortgage or a leasehold right pending 
the attachment would not enure for the benefit of the auction- 
purchaser who is entitled to get possession within 12 years of 
the sale under Art. 138. 

In this view it is unnecessary to discuss in detail all the 
authorities quoted for and against the contention of the appel- 
lant. In Dinendronath Sanmial yv. Ramkumar Ghose (1) Sir 
Barnes Peacock in delivering the judgment of their wa 
of the Privy Council observes — 

“Onder (a private sale) the purchaser derives title aaa the vendor 
and cafinot acquire a better title than that of the vendor. Under (a sale in 
execution of a decree) the purchaser, notwithstanding he acquires merely the 
right, title and interest of the judgment-debtor, acquires that title by operation 
of law adversely to the judgment-debtor and freed from all alienations or incum- 
brances effected by him subsequently to the attachment of the property sold in 
execution.” 

In Girija Nath Roy Chowdhury v. Upendra Nath 
Pal (2) it was held by Mookerjee and Beachcroft, JJ. that 

“If the mortgaged property was under attachment in execution of a 
decree when the mortgage was executed, the mortgage would be inoperative 
under 8. 276 of the Civil Procedure Code of 1882 against the exccution-purchaser, 
although the decree-holder was not prejudicially affected by the mortgage.” 

In Subba Reddi v. Jayaramayya (3) brother Odgers, J. held 
that a person who has purchased the property during attach- 
ment cannot apply to set aside the Court auction-sale as the 
conveyance to him is void against the claims enforceable under 
the attachment. The principle of these decisions is that any 
private transfer or any title created by the judgment-debtor 
pending the attachment cannot in any way affect the right of 
the attaching creditor to have the property sold and delivered 
free of the title created by the judgment-debtor. The pro- 
visions of S. 64, Civil Procedure Code, are clear in its terms 
and no one who gets a title from a judgment-debtor pending 
attachment can set up that title against the attaching creditor 
or the auction-purchaser. The case in Gangayya v. Venkata- 
ramayya (4) does not help the appellant. In that case the 
attaching creditor agreed for a consideration with the purchaser 
pending the attachment to release an item of the attached pro- 


< perty and not to bring it to sale in execution of the decree. 











1, (1881) LR8ITA6s:I1LR7 C107 (PC). 
a~ (1912) 20 I C a41. 3. (1928) 17 L W 680. 
4 (1922) 44 M L J 8o. 
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The assignee of the decree with notice of the agreement was 
held not entitled to proceed against the item of property agreed 
to be exempted from sale in execution. If in this case the 
defendant’s predecessor-in-title had agreed to hold the property 
under the appellant’s predecessor-in-title and executed to him 
an agreement, the matter would be different. No such agree- 
ment was executed and no contention is put forward that the 
defendant’s predecessor-in-title ever agreed to hold the 
property as mortgagee of the appellant’s predecessor-in-title. 

Considerable argument was advanced to show that the 
word “void” in S. 64 means only “voidable”. It is unnecessary 
to consider this contention, for, whether it is void or voidable, 
it is immaterial for the present purpose. The auction-pur- 
chaser’s clear right was to get possession of the property; but 
not having got possession of the property within the time allow- 
cd by law, he is not entitled to possession, and it is immaterial 
what the title of the present defendant is. Ifthe claim of 
the auction-purchaser is barred against the judgment-debtor, it 
is equally barred against any person who claims under him. 

Another contention put forward by Mr. Bhashyam Aiyan- 
gar is that this is a suit to redeem and, therefore, neither 
Art. 137 nor 138 is applicable to the case. As I have already 
observed, the relationship of mortgagor and mortgagee never 
existed between the appellant and the defendant or their pre- 
decessor-in-title and, therefore, the plaintiff cannot redeem the 
property when it is not subject to a mortgage in his favour. 
When the auction-purchaser purchased the property he pur- 
chased it free of the mortgage and not subject to the mortgage. 
If he had bought it subject to the mortgage, the 
auction-purchaser would be entitled to redeem the property as 
he purchased only the equity of redemption. As already ob- 
served, what was sold in 1891 was not the equity of redemption 
but the property itself. Therefore the decision Tawamiya 
v. Shibeli Saheb (5) has no application to the present case 
Gopala Dasu v. Rami (6) is not applicable as the defendant or 
his predecessor-in-title never held out that he was a mortgagee 
under the appellant’s predecessor-in-title. 

The appeal therefore fails and is dismissed with costs. 


A.S. V. Appeal dismissed. 








5. (1919) I LR 44 B 614. 6. (1921) ILR 44 M 946: 41 MLJ 194. 
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IN THE HiGH Court oF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
Sri Mahant Prayaga Doss Jee Varu, 


Vicharanakartha of Tirumalai, Tirupathi, 


etc., Devasthanams, Tirupathi sigs Plaintiff* 
v. 
The Board of Commissioners for Hindu 
Religious Endowments, Madras ... - Defendant. 
The Secretary of State for India in Council ... Applicant. 


Cieil Precedure Code, O. 1, R. 10 (2)—Joinder of parties—Rules regarding 
Application, by third party te be impleaded—Pleintif eppesing—Question of 
prepes or necessary party—All questions involved in the sdit—To enable the 
Court effectually and completely to adjudicate and settle all questions—M raning 
of. 

In a suit filed by the head of a Hindu religious institution against the 


Board of Commissioners appointed under the Madras Hindu Religious Endow- 


ments Act (1 of 1925) for a declaration that the said Act is invalid and slira 
wires and for an injunction restraining the defendant from doing certain acts, 
the Secretary of State for India in Council applied to be added as a party defend- 
ant. The application was opposed by the plaintiff. Held, as there was no 
cause of action alleged in the plaint against the Secretary of State and no relief 
chimed against him, he was neither a necessary oor a proper party to the suit 
and hence could not be added as party defendant. 

The necessity referred to in O. 1, R. 10 (a) is for the purpose of enabling 
the Court effectually and completely to adjudicate upon and eettle al] the ques 
tions involved in a suit. The clause cannot be read as requiring that ell per- 
sons who have or claim to have or are likely to have any sort of right, title or 
interest in respect of any portion of the subject-matter of a sult should all be 
made parties, The expression “all questions involved in the sult” can only be 
questions as between the parties to the suit and should be regarded not as 
absolute but only as reldtive. The phrase “to enable the Court effectually and 
completely to adjudicate upon and settle’ would seem really to indicate that the 
addition of the party should be ordered only if in the opinion of the Court in 
the absence of the party it cannot effectually and completely adjudicate and 
settle all the questions Moeser v. Marsden, (1892) 1 Ch 487; Norris v. 
Beasley, (1877) 2 C P D., Vol. II, page 80 referred to. 

Notice to show cause why the Secretary of State should 
not be added as a party to the suit. 

The Advocate-General instructed by the Government 
Solicitor for applicant. 

S. Srinivasa Aiyangar and T. Kumaraswamiah for plaintiff 
in C. S. No. 560 of 1925. 

T. Rangachariar, V. Radhakrishnayya, S. Muthia Muda. 
kar, V. N. Venkatavaradachariar and R. Gopalachariar for 
plaintiff in C. S. No. 574 of 1925. 

n raman 

*C 8 Nos 560, 574 and 624 of 1925. 8th March, 1936. 
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T. R. Ramachandra Aiyar and K. Narasimha Atyangar 
for plaintiff in C. S. No. 624 of 1925. 

P. Venkatramana Rao for defendant. 

The Court delivered the following 

JUDGMENT This and the other applications in the con- 
nected suits are on the name and on behalf of the Secretary of 
State for India in Council for the purpose of his being added as 
a party to the suit presumably as party defendant. 

The main object of each of the suits is to obtain a declara- 
tion that the Madras Hindu Religious Endowments Act ı of 
1925 is invalid and ultra vires, and on the basis of such declara- 
tion the plaintiff has asked for a relief by way of injunction 
which is merely a relief consequent on the declaration. 

The plaintiff in each of the cases is the head of a mutt or 
religious endowment and the only defendant to each of the 


actions is the Board of Commissioners for the Madras Reli- , 
gious Endowments, a body, it may be observed in passing, 


created and constituted by the said Act. 

The question for determination therefore, is whether on 
the application I should direct the Secretary of State being 
added as party defendant in these suit. The question is of 
considerable importance and of great difficulty though I did 
not realise the full extent of either till I was more than half 
way through the hearing. It has been argued with much 
learning and light and also some little warmth on both sides, 
and I took time to consider my judgment not only having re- 
gard to the importance of the question to the parties but also 
to the general principle on which alone it seemed to me that a 
satisfactory solution can be arrived at. If ithad been an 
ordinary case, I should probably have had very little difficulty 
in persuading the parties to agree to the addition of the party 
on conditions which may be regarded as equitable in the circum- 
stances. 

It was with this view that almost at the very commence- 
ment of the discussion I asked the learned Advocate-General 
who ‘appeared for the applicant whether he had any instruc- 
tions to agree as to any conditions as to costs. He said he 
had none. ' Some days thereafter he again appeared before 
me and intimated that so far as the applicant was concerned, he 
had definite instructions not to consent to any conditions. He, 
however, at the same time intimated that he had received a 
communication from the President of the Board of Commis- 
sioners to the effect that if in the action the plaintiff should 
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fail, the Board of Commissioners would consent to only one 
set of costs being allowed to the defendants and that they 
would be willing to allow the Secretary of State to take such 
one set. It is obvious that the two things are not and cannot 
be the same and that in these cases a set of costs to the Board 
of Commissioners must mean something very different to a set 
of costs to the Secretary of State, at any rate as at present re- 
presented in the action. Further I felt that such orders should, 
if at all, be passed only by consent of all parties. The plain- 

tiff, ‘however, refused to agree to any such arrangement and 
has ‘asked me to decide the question raised, and having regard 


„tO the great importance of the matter and the likelihood of its 


being taken up elsewhere, sooner or later, I have deemed it fit 
to deal with the application directly and dispose of it on its 
méfits. ” 


i: The first observation that falls to be made with regard to 


the present application is that it is one for joinder of a third 


party as party defendant and made by the third party himself 


.and not by the plaintiff or the defendant in the action. I have 


felt it necessary to state this because it seems to me that differ- 
ent considerations should apply to applications for joinder of 


-additiona} parties when the party sought to be added is party 


plaintiff or party defendant and also when the application for 
such joinder is made by the party sought to be added or by 
either of the parties already on the record and if so, which, of 
them.: I will not pause to refer to all such considerations. In 


“such a case as the present one however it is obvious that if 
-a third party's application to be added as party defendant were 


opposed by both parties, I should have had very little hesitation 


‘in-rejecting the application unless I were satisfied that the party 


sought to be added was not only a proper party but a necessary 
party. » Having regard, however, in this case to the learned 
and strenuous argument in support of the application by Mr. 


- Venkatramana Rao on behalf of the Board of Commissioners 
‘Ihave felt bound to regard it virtually as an application by 


both. The question thus resolves itself into this. Should 


.the plaintiff in this case be compelled to litigate against not 
- only. the defendant of his choice against whom he'has prayed 


for. the reliefs consequent on the declaration but also against 
the Secretary of State ? I did not understand either the learn- 
ed Advocate-General who argued the application on behalf of 
che ‘applicant the Secretary of State or even Mr. Venkatramana 


‘Rao. for the Board of Commissioners to argue that the appli- 
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cant was a necessary party to the suit in the sense in which „Sri Mahant. 
chat expression is understood in the law relating to parties. to: Jee s Vara!’ 
actions, that is to say in other words, as a party without whom qh, Foard. 
there can be no properly constituted suit, having regard tothe; ot £ Comal. 
cause of action alleged and the relief claimed. If it is ta be wka tor 
only a question of a permissible party, then on principle , it. Relaioas, 
follows that such cannot generally be ordered when it is oppos-., ee 4 
ed by the person to fight whom he is so brought on the record.. 
Thus, when Æ institutes a suit on title to recover certain pro- 
perty from B, C should not be made additional plaintiff if: 
B should object to it, except perhaps in the case of onc possible- 
exception of the title to the property between 4 and C being. 
alternative in its proper sense. The principle is even strofiger.. 
in the case of a plaintiff as against whom another defendant is 
sought to be added. It is the plaintiff that comes to Court 
alleging a cause of action as against a particular defendant and 
asking for reliefs against him. The very basic principle of 
judgment inter partes is that the judgments are not judgments’ 
im rem but declaratory and operative only as between them.. 
The plaintiff being generally dominus litus, I fail to see on what 
principle of justice he can be compelled to fight against some 
other litigant not of his own choice unless such a procesni is 
required by a positive rule of law. 


The question thus further resolves itself into this whether 
in such an action the Secretary of State is a proper party having 
regard to the rules relating to the joinder of defendants. |, It 
was on this basis that the question was really argued by all the 
parties. Itis O. 1 of the First Schedule to the Civil Procedure 
Code that lays down the rules regulating the joinder ‘of parties. ` 
Rule 3 no doubt relates to joinder of defendants but both in 
form and substance it is merely permissive and relates only to” 
what the plaintiff may do if he were so minded. It is cl. (2) 
of R. 10 that applies to the present case., It provides’ that 
the Court may, on any stage of the proceedings either upoii'’ 
or without the application of either party and cn such terms 
as may appear to the Court to be just, order that the natie of” 
any person who ought to have been joined as defendant or 
whose presence before the Court may be necessary iri order 
to enable the Court effectually and completely to adjudicate _ 
upon and settle all the questions involved in the suit, be added. 

It has not been suggested in this case that the applicant, ; 
the Secretary of State, is a person who ought to have been 
added as party defendant in the suit. The contention was 


sit 
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that the presence before the Court of the Secretary of State 
in this case would be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle all the 
questions involved in the suit. If the expression in this clause 
had not been the word “ necessary ” but merely “ desirable ” 
a great deal might have been said for the argument adduced 
in support of the application. But at no stage of the discus- 
sion was I able to understand the learned gentleman that argued 
in support of the application to make out that the presence 
before the Court of the Secretary of State was necessary. The 
necessity referred to in the clause is for the purpose of enabling 
the Court effectually and completely to adjudicate upon and 
settlé all the questions involved in a suit. It is obvious that 
this clause cannot be read as requiring that all persons who 
have or claim to have or are likely to have any sort of right, 
title or mterest in respect of any portion of the subject-matter 
of a suit should all be made parties. If it be borne in mind 
that the suit is by a plaintiff for certain reliefs against certain 
persons as defendants and that the judgment of Civil Courts 
are not judgments in rem then it follows that the questions in- 
volved in the suit are only questions with regard to the right 
set up and the relief claimed on the one side and denied or 
withheld on the other. The expression therefore “all the 
questions involved in the suit” can only be questions as be- 
tween. the parties to the litigation. The phrase “to enable 
the Court effectually and completely to adjudicate upon and 
settle’ would seem really to indicate that the addition of the 
party should be ordered only if in the opinion of the Court 
in the absence of the party it cannot effectually and completely 
adjudicate and settle all the questions. In these cases there 
is no question of the Court not being able effectually to 
adjudicate and settle any question. So far as I was able to 
see, the entire argument in support of the application was based 
on the position that ‘in the absence of the Secretary of State the 
Court could not completely adjudicate upon and settle all the 
questions involved in the suit. In other words, the contention 
was that the Secretary of State was a proper party to every 
suit in which any question was raised with regard to the legal- 
ity of any statute and that in the absence of the Secretary of 
State as a party in any such suit there can be no completeness 
of adjudication within the meaning of the rule. I confess 
that at first I was a little impressed with this argument. But 
as against this, there are found heaps of cases in 
the reports both in this country and elsewhere in which the 
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question of whether a particular legislative enactment was 
intra or ultra vires was decided merely as between the parties 
to the litigation without any representation in the suit either 
of the Crown or of the public. But it may, no doubt, be 
remarked that in none of these cases the question has been 
raised or decided. The only case that has been cited before 
me in which there can be said to be any indication with regard 
to this matter is the case of Cunningham v. Tomey 


` Homma (1). 


The question in that case was whether a particular pro- 
vision was ultra vires of a Provincial Legislature and the 
Attorney-General of the province was allowed to intervene at 
some stage. There is no decision in the case as to whether 
he was either a necessary or proper party and their Lordships 
of the Judicial Committee do not even refer to it. I am 
unable, therefore, to regard it as a decision at all bearing on 
the point. 

The case of Esquimalt and Nanaimo Ry. Co. v. Wil- 
son (2) was also cited for the applicant and relied upon. The 
property which was the subject-matter of that action had been 
the subject of a grant by the Crown and the question that 
arose was whether in such an action the Attorney-General of 
the province was a necessary party. At page 364 Lord 
Buckmaster, who delivered the judgment of their Lordships of 
the Judicial Committee, observes as follows — 


“The learned Judges of the Court of Appeal, from whose judgment‘ 


their Lordships feel compelled to differ upon this point, do not refer to the rights 
of the Crown which may be affected but base their opinion solely on the 
ground that the Crown is not affected by the result and that consequently a 
mere declaratory order against the Crown would be of no value. But for the 
reservation of the rights already referred to, their Lordships would have agreed 


with this conclusion.” 

At page 368 occurs the following sentence :_ 

“Tt is true that in these circumstances certain rights which the Clown 
possesecs, if the grant be good, will be interfered with,” 
and at page 369 their Lordships concluded by saying that 
they 
“therefore think that the Crown is affected in this matter, so that the presence 
of the Attoriey-General is proper and necessary for the determination of justice” 


It is not contended in this case that by reason of any ad- 


judication as between the original parties to the action, the 
rights of the Secretary of State would in any manner or 





t. (19083) A C 151. a. (1920) A C 358. 
R_20 


. 
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measure be affected. It is therefore not a case falling under 
the rule that the officer representing the Crown is a necessary 
party to every action as the result of which the rights of the 
Crown may be affected. n 

The question would, therefore, have to be determined 
merely on a consideration of, whether in the absence of the 
Secretary of State as a party to the action it is impossible to 
have a complete adjudication upon and settlement of all the 
questions involved in the suit. All the learned gentlemen 
that appeared at the Bar and argued the point on behalf of 
the various parties state that they were unable to find any deci- 
sion bearing directly on the point. 

“I have therefore to arrive at a conclusion on first impres- 
sion and on what I conceive to be the general principles appli- 
cable. The conclusion I have thus arrived at is this: If the 
expression “all questions involved in the suit” should be re- 
garded as absolute and not merely relative to the parties be- 
fore the Court, then the Secretary of State may in this case 
be regarded as a proper party and not otherwise. But it 
seems to me that there is neither principle nor authority that 
can be discovered for regarding such an expression as “ all 
the questions involved in a suit” appearing in a rule relating 
to joinder of parties as absolute and not relative. 

The whole scheme of the Civil Procedure seems to me 
to point to a suit being regarded as a suit for relief as against 
definite defendants, as a trial being one only as between the 
parties and an adjudication as one only binding them. If a 
plaintiff should claim certain property and it should be regard- 
ed that the question involved in the suit is generally whether 
he is the owner of. the property and not whether as against 
any other particular person he is entitled to certain rights over 
property very serious consequences are sure to ensue and pro- 
cedure in our Courts of Law is certain to become exceedingly 
complicated and much more disastrously prolonged than it is 
at present. 

At this stage | may with advantage refer to two decisions 
that have been cited at the bar. Mr. S. Srinivasa Aiyangar 
for the plaintiff referred to the case of Moser v. Marsden (3). 
In that case the plaintiff, the patentee of 2 machine, brought 
the action against the defendant for using a machine which he 
alleged was an infringement of his patent. One Montforts, 
the maker and patentee of the defendant’s machine, applied to 


s. (1892) 1 Ch 487. 
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be added as defendant alleging that the judgment in the action 
would injure him and that the present defendant would not 
efficiently defend the action. The Court of Appeal consisting 
of Lord Justice Lindley and Lord Justice Kay reversing the 
decision of the Court below, held that Montforts not being 
directly interested in the issues between the plaintiff and the 
defendant but only indirectly and commercially affected, the 
Court had no jurisdiction to add him as a defendant. Lord 
Justice Lindley at pages 489 and 490 observes as follows: 
“But reliance is placed on the following words of the rule, which pro- 
vide for adding the names of parties ‘whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to adjudicate 
` upon and settle all questions involved in the cause or matter,’ But whaf*is the 
question involved in this action? The question, and the only question, is 
whether what Marsden ia doing is an infringement of the plaintifs patent.” 
And again later on that eminent Judge says: 


“Can it be said that the rule prevents the plaintiff from proceeding against 
a defendant without having to Htigate with everybody who may be in any way 
affected, however indirectly, by the action? It appears to me that it does not. 
The Counsel for the applicant grounded his argument on the allegation that 
Montforts’ interest would be affected by the decision in this action. It is true 
that his interest may be affected commercially by a judgment against the defend- 
ant, but can it be said that it would be legally affected? Can we stretch the iule 
so far as to say that whenever a person would be incidentally affected by a 
judgment he may be added as a defendant?” 


And Lord Justice Kay at pages 491 and 492 observes as 
follows :— 


“No doubt the judgment in the present case may indirectly affect Mont- 
fort’ patent; but the answer to that is, that whether it would affect it or not, 
this rule does not apply to such a case. Montforts says that the defendant will 


not contest the case properly, and will not conduct the defence so energetically 
as he would. But we cannot help that.” 


It seems to me that if ever a case can be conceived which 
would fall directly within the words of the rule already referred 
to this was such a case. ` There was a defendant, who when 
sued by the plaintiff for infringement of a patènt right sought 
to justify his action on the patent right of a third party and if 
the terms of cl.(2)of R. 10 should be taken absolutely as con- 
tended for it would have seemed to be a clear case in which for 
the purpose of effectually and completely adjudicating upon and 
settling all questions involved with regard to the patent right of 
the plaintiff it was not only proper but necessary that this other 
patentee should have been, added as a party defendant. But the 
Court of Appeal said “no” and decided that he was not a pro- 
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per party on the ground. I take it that the words of the rule 


` should be construed not absolutely but relatively. Itis a very 


strong case and I confess almost repugnant to common sense. 

But the words of the statute that their Lordships of the Court 

of Appeal were considering were identical with the words which 

I have to consider and it has not been shown that this decision 

of the learned Judges has ever been overruled or even question- 

ed. It must also be observed that their Lordships refused tn 

make the other patentee a party to the action even though they 

came to the conclusion that by reason of the decision the cam- 

mercial interest of the other party would be seriously affected. 

Mr. Radhakrishnayya referred to Norris v. Beazley (4). It 
was “an action on a Bill of Exchange against the acceptor ori-' 
ginally and the defendant sought to add the name of a com- 

pany which he alleged was the party really liable and which 

had also in the same matter a counter<laim against the plain- 

tiff. Chief Justice Coleridge makes in that case an observation 

which I may here reproduce. At page 83 that learned Judge 

observes: 2 

‘Now, this, although it is not a case of making a person a plaintif 
in respect of a defendant as to whom he does not desire to be plaintiff without his 
agminest his will, is certainly the case of making aœ person a plaintiff 
Again that learned Judge at page 84 lays down that 

“the defendant to be added must be a defendant ageinst whom the plain- 

tiff har some cause of complaint, which ought to be determined in the action, 

and that it was never intended to apply where the person fo be added as 


defendant is a person against whom the plaintiff hae no claim, and does not 
desire to prosecute any.” 


He proceeds thus : 


“Tt sems to me that this application is answered, and that it was not 
intended that persons in the position of this Company should be added as defend- 
anta merely, for the convenience of another defendant.,.......... It seems to 


me that it is the more important to construe this rule strictly because it is obvious 


that, in many cases, if the defendant’s contention is right, its provisions might 
be made use of in a manner exceedingly harassing to plaintiffs, by forcing them 
to include ‘in their actions persons against whom they do not seek to proceed, 
and to mix up ‘their rights as against one person, with questions of a highly 
complicated nature arising between themselves and the others” 


“At page 85 Justice Denman says: 


‘I am quite clear, however, that the Court ought not to bring in any 
person as defendant against whom the plaintiff does not desire to proceed unless 
a very strong case is made out, shewing that in the particular case justice cannot 
be done without his being brought in.” 


"4. (1877) 2 C P D, Vol. I, p. 80, 


` 
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The foregoing observations seem to me to lay down in very 
clear and unmistakable terms the principle applicable to such 
a case as the present. On these principles I cannot possibly 
see my way to add the applicant as a party defendant to the 
action. Iam further unable to understand why the Secretary 
of State is sought to be made a party to the action at all. The 
only suggestion on which such a joinder can be supported is 
that it is necessary that the declaration that the Act is ultra 
vires should be obtained in the presence of the Secretary of 
State. But the Secretary of State so far as the Civil Proce- 
dure Code is concerned represents merely the Government or 
the Sovereign and can under the present system be regarded if 
at all only as part of the legislative machinery. There*is no 
principle for even suggesting that any declaration as against 
him will be effectual and binding as against all other possible 
persons such as Committees and other bodies and officers that 
may be constituted or created under the Act now in question. 


There is no cause of action alleged against the applicant, 
and no relief whatever claimed against him. Ona_ proper 
construction of the rule I feel constrained to hold that the ap- 
plicant is not a proper party to the suit. The plaintiffs have 
complained of certain actions by the Board of Commissioners 
which would undoubtedly be unlawful but for the Endowments 
Act. They therefore ask for an injunction on the ground 
that the Act which is held up as a shield by the defence is 
really not available to them because it is illegal and 
ultra vires. 


The declaration therefore as against the defendants 
must be regarded as merely ancillary to the relief claimed. On 
principle and authority I have therefore come to the conclu- 
sion that the Secretary of State is neither a necessary nor a 
proper party and that as the plaintiffs oppose his being 
joined as additional defendant I would not be justified in add- 
ing him as a party defendant even as a person brought in merc- 
ly to look on and see fair-play to use the words of Lord 
Macnaghten in the case of The Duke of Bedford v. Ellis (5). 
Even as a sort of harmless and permissible party I am satisfied 
he could not be added when such addition is opposed by the 
plaintiff and more so when on behalf of the applicant there 
has been an express refusal to submit to any condition as to 
costs. 





s. (1901) A C1 at ra. 


Sri Mahant 
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Having regard to the number and variety of legislative 
bodies and authorities in the country at the present day, para- 
mount, imperial, local, delegated, subordinate, etc., I feel 
that questions of ultra vires are certain to be raised in the 
Courts in increasingly large numbers of cases and I refuse to 
contemplate with equanimity the prospect of the Secretary of 
State for India being required by every defendant to be made 
a party in every one of them. 

In the result the application must be dismissed with taxed 
costs for the plaintiffs in each of the cases and it .is ordered 
accordingly . 

T.S. V. A pplication dismissed. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 
Present :— MR. Justice DEVADOSS. 


Abdul Ameeth Sahib ...  Petitioner* (Plaintif ) 
v. - 
Ponnambala Muthurian ... Respondent (Defendant). 


Practice—Precedure—Jurisdiction—Court heaving we—Trial by it on the 
merits of the suit—Cempetency as regards—Return of plaint for presentahion to 
proper Couri—Necessity. 


When a Court finds that it has no jurisdiction to entertain a mit, it is not 
competent for it to go into the merits of the case. It should return the plaint 
for presentation to the ptoper Court. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of Small Causes, 
Trichinopoly, dated the roth day of December, 1923 in Suit 
No, 1086 of 1923. 

T. V. Ramamurthi Atyar for petitioner. 

N. Swaminatha Aiyar for respondent. 

The Court delivered the following 

JupGMENT — This is an application to revise the order 
of the Small Cause Judge of Trichinopoly. The Judge found 
that the Court had no jurisdiction. Having decided that the 
Court had no jurisdiction it was not competent for him to go in- 
to the merits of the case and give a decision on them.He should 
have returned the plaint for presentation to the proper Court. 
I therefore set aside the decree of the Small Cause Judge and | 
direct him to return the plaint to the plaintiff for presentation 
to the proper Court. The plaintiff is responsible for filing 





*C R P No. 440 of 1924. 4th February, 1926. 
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the suit in a Court which had no jurisdiction. Therefore the 
defendant is entitled to the costs of the suit incurred in the 
Small Cause Judge’s Coutt, Trichinopoly. As the Revision 
Petition was necessitated by the wrong order of the learned 
Judge I make no order as to the costs in this Court. 

A. S. V. Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice Devaposs. 


Thondiyil Puthalath Ukkaran Nayar ... Petitioner* ( Deft.) 
Vv. 
Thondiyil Ponnigari Ukkaran Nayar ... Respondent (Fltff.) 

Contract Act, Sa 69, 7o—Pattadar paying revenue payable by land-owner 
—Remedy of—Personal decree against land-ecoucr—Suit for—Right ef—Pay- 
meni in purmancs of special agreement amd on behalf of land-eumer—Efeat— 
Revenue for mere than three years prior to suzt—Right te recever—Regis- 
tered sale deed providing for payment by land-oner—Effect—Small Cause suit 
—Objection be frame ef—Maintaixability for first time in revision. 

Where the suit as framed was a Small Cause suit and the relief prayed for 
was also one within the competenty of the Small Cause Court to grant, but the 
defendant omitted to plead that the suit as framed was improper and that the 
suit ehpuld have been differently framed and that such salt would not be 
within the cognizance of the Small Cause Court, keld, in a revision petition filed 
by the defendant against the decree paseed in the suit that he could not raise 
the objection for the first time in revision. g 

The cases which have held that the remedy which is open to a pattadar who 
paye kist against the owner of the land who is bound to pay it is not by a per- 
sonal decree but by a decree against the property have no application to a case 
in which there was a special agreement between the parties that the revenue 
payable on the plaint property was to be paid by the tarwad of the defendant, 
and in which from the previous conduct of the parties it is clear that the plain- 
tiff paid the revenue on the bond on behalf of the defendant. ` 


In a suit by the plaintiff for the recovery from the defendant personally of 4 


revenue paid by the pleintiff on his behalf, keld, that the fact that a registered 
sale deed provided for the payment of kist by the defendant would not entitle 
the plaintiff to claim kist for more than three years prior to the date of the sult. 


Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Payoli in S. C. S. No. 171 of 1925. 

T. S. Viswanatha Aiyar for petitioner. 

S. Venkatachala Sastri for respondent. 

The Court delivered the following 

Jupement -—The first point raised in this petition is 
that the District Munsif had no jurisdiction to try the case as 


*C. R. P. No. 331 of r9a4. sth February, 1936. 
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the relief which could be granted to the plaintif is nota relief 
which a Small Cause Court is empowered to give, viz., mort- 
gage decree. The argument is that the defendant who is in 
possession of property is liable to pay the tax on the property 
and when the pattadar pays the tax, he can only have a remedy 
against the land in the same way as the Government would be 
éntitled to proceed against, it, and the defendant not being a 
pattadar, S. 5 of the Revenue Recovery Act (Madras) II of 
1864 has no application to him.This point was not raised before 
the District Munsif. His contention there was that the suit 
was not maintainable not on the ground that the Small Cause 
Court could not give a mortgage decree against the defendant 
but dn the ground that patta had not been transferred to the ° 
defendant and therefore he was not liable to pay the revenue. 
The point not having been raised in the first Court, I do not 
think the defendant should be allowed to raise it in this Court. 
The suit as framed was a Small Cause suit and the relief pray- 
ed for also was one within the competency of the Small Cause 
Court to grant, and the relief granted was only for payment 
of money. That being so, the frame of the suit and the re- 
lief claimed were all within the cognizance of the Small Cause 
Court and the defendant could have pleaded that the suit as 
framed was improper and that a suit should have been differ- 
ently framed and such suit would not be within the cognizance 


' of the Small Cause Court. He not having taken the point 


before the District Munsif is not entitled to take the point now. 

The next contention is that the plaintiff cannot obtain a 
personal decree against the defendant, and he relies on Subra- 
mania Chetti v. Mahalingaswami Sivan (1) and Boja Sellappa 
Reddi v. Vridhachala Reddi (2). In Boja Sellappa Reddi v. 
Vridhachala Reddi (2) it was found that the payment was a 
voluntary payment and in Subramania Cketti v. Mahalinga- 
swami Sivan (1) it was found that the mortgagee paid the 
kist on the property not in his capacity of pattadar but in his 
capacity of a mortgagee. Ina recent case, C. R. P. No : 489 
of 1923, Mr. Justice Krishnan held that the remedy which is 
open to a pattadar who pays kist against the owner of the land 
who is bound to pay it is not by a personal decree but by a 
decree against the property. These cases have no applica- 
tion to the present case as the District Munsif finds that there 
was a special agreement between the parties that the revenue 

1. (1909) ILR ss M 41: 19 M L J 627 (F B). 
2. (1906) IL R40 M ss: 16 M L J 565. 
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payable on the plaint property was to be paid by the Tarwad of 
the defendant, and from the previous conduct of the parties it 
is clear that the plaintiff paid the revenue on the land on behalf 
of the defendant. That being the course of conduct between the 
parties, it is not now open to the defendant to contend that the 
plaintiff is not entitled to obtain a personal decree against him. 
The District Munsif has given a decree for the revenue for 
4 years on the ground that Ex. I which is a registered sale 
deed provides for the payment of kist by the defendant. Under 
that document, the vendee, i. ¢., the defendant, was asked to 
pay assessment. ‘That would not enable the plaintiff, land- 
holder to claim kist for more than three years prior to the 
date of the suit. The decree will therefore be modified by 
giving the plaintiff a decree only as regards the three years’ kist. 
Each party to bear his own costs. 
A. S. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WALLACE. 


Panchapakesa Aiyar ... Appellant® (Appellant — Res- 
i pondent-plaintsf ) 

v. 
Natesa Pathar ... Respondent (Respondent — 


Petitioner-and defendant). 


Civil Procedure Code, S. 144—Comrt of first instance—Meaning—Court of 
frst instance ceasing to have jurisdiction—Court ef frst instancg in case of — 
S. 37 (6) —Principle of—Applicabikity—Restitution—A pplication for—If ons ix 
execution—Execution petition—Continuation, ef—Potition presented to right 
Court—If cam be continuation of one presented to «oreng Court—Limttation Act, 
5. 14—A pplication of. 

In interpreting the phrase “the Court of first instance” in 8. 144, Civil 
Procedure Code, the Court must proceed upon some general principle which 
would apply even to cases where the Court of first instance has been abolished 
and must apply such a general principle also to cases where the Court of first 
instance has ceased to have jurisdiction. The principle laid down in 8. 37 (b) 
must be followed. 

Held, therefore, in a case in which at the date of an application for resti- 
tution “the Court of first instance” had ceased to have- jurisdiction over the 
locality of the cause of ection in question, the application could be presented 
to the Court which hed such Jurisdiction. 


Under the present Code an application for restitution is an application in 
execution, 








nA A AO No. 81 of 1924. 16th February, 1946. 
R__21 
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An application for restitution presented to the right Court cannot be held 
to be the continuation of a petition previously presented to a wrong Court. 
8. 14 of the Limitation Act applied to an application for restitution, 


Appeal against the decree of the District Court of East 
Tanjore at Negapatam in A. S. No. 212 of 1923 preferred 
against the order of the Court of the District Munsif at Nanni- 
lam, dated 6th March, 1923 in E. A. No. 16 of 1923 in, O. S. 
No. 276 of .1915 on-the file of the Court of the Principal 
District Munsif of Tiruvalur. 


M.8.Vienkatrama Aiyar for appellant. 
S. Muthiah Mudakar for respondent. 


‘The Court delivered the following 


JUDGMENT :— This appeal relates to an application T 
restitution under S.144, Civil Procedure Code, in the following 
circumstances. . Neither of the Lower Courts has stated the 
facts correctly. The Court of first instance, the Principal 
District Munsif’s Court of Tiruvalur, had decreed the plain- 
tiff’s (appellant’s) suit. On first appeal the second defend- 
ant (respondent here) was directed to pay into the first Court 
Rs.. 750 as security for mesne profits. The money was paid 
into Court on 2nd October, 1917 and the plaintiff drew it out 
on 11th November, 1918. On second appeal in the High 
Court the plaintiff’s suit was dismissed on 1st September, 1919. 
On 16th August, 1922 the respondent put in an application for 
restitution in the Court of the Principal District Munsif of 
Tiruvalur, the Court which had passed the decree. Now in 
June, 1922 the Court of the Additional District Munsif of 
Firuvalur which had hitherto no independent territorial juris- 
diction was given such jurisdiction over a locality includ- 
ing the locality of the present cause of action. The Principal 
District Munsif holding that he had no jurisdiction to enter- 
tain the application transmitted it to the Additional District 
Munsif’s Court. That Court held that the Principal District 
Munsif had no jurisdiction to order such a transfer and direct- 
ed a fresh application to be put in before him. This was done 
on 27th September, 1922. On ist January, 1923 this Addi- 
tional District Munsif’s Court became the Court of the District 
Munsif of Nannilam. 


The appellant contended in the 1st Court that the District 
Munsif’s Court of Nannilam had no jurisdiction. That was 
overruled and the’ application for restitution was allowed. He 
appealed to. the. District Court of East Tanjore, apparently 


` 
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giving up the contention that the District Munsif’s Court -of 
Nannilam had no jurisdiction, but contending that the applica- 
tion was barred by limitation. The District’ Judge held 
against him and dismissed his appeal and he now appeals here. 


The two points urged here are, that the District Munsif’s 
Court of Nannilam had no jurisdiction, the contention however 
being on a new argument, and that the application is out of 
time. The appellant’s contention is that S. 144 directs that 
such application must be put in in the Court of first instance, 
and points to the difference in language between this 
section and the old S. 583 where the phrase used was “ the 
Court which passed the decree.” He contends that, *since 
the Court of first instance was the Principal District Munsif’s 
Court which is still in existence, that was the proper Court to 
which the application should be put in. The Code has not 
defined for the purpose of S. 144 what is “the Court of first 
instance ” when the “Court of first instance” has lost territorial 


jurisdiction. Under the old Code there was no such difficulty, 


since the phrase used “the Court which. passed the decree” 
was defined by S. 649 (present S. 37). The reason for the 
change of language is not obvious, and it will certainly result 
in technical difficulties, for example, in a case where the Court 
which actually passed the decree has been abolished: S. 150, 
Civil Procedure Code, would not apply in terms to such a 
case. I think in a case like the present the Court must pro- 
ceed upon some general principle in interpreting the phrase 
“ the Court of first instance” which would apply.even to cases 
where the Court of first instance has been abolished.and must 
apply such a general principle also to cases where the Court 
of first instance has ceased to have jurisdiction. I think it 
clear that the principle laid down in S. 37 (b) must be follow- 
ed. On some such principle the ruling in Lakshmana 
Goundan v. Subramania Aiyar (1) proceeds. 


The appellant further argues that S.. 37 (b) cannot be 
called in aid because that section only applies to cases of appli- 
cations for execution, and that an application for restitution 
is not an application in execution. He admits that the balance 
of authority in this Court is against him [see Vewkayya v. 
Raghavacharle (2) under the old Code, Unnamalai Ammal v. 
Mathan (3), Sudali Muthu Pillai v. Sudali Muthu Pillai (4) 





1. (xgao) rg L W 67. 2. (1897) IL Rao M 448:8 ML J y9. 
3- (1917) 33 M L J 415. 4. (1923) 17 L W bas. 


Panchapa- 
kesa Ayar 


Natos 
Pathar. 


164 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


and Somasundaram v.Chockalingam (5) under the new Code], 
and there is the authority of the Privy Council in Parag Narain 
v. Kamakhia Singh (6) that proceedings under the old Code, 
S. 583, were proceedings in execution. He contends strenu- 
ously that such matters as the payment of interest, damages, 
compensation, etc., which may be awarded under S. 144 can- 
not be matters in execution, since the decree in no way pro- 
vides for them. Were the matter res integra such a conten- 
tion might be reasonable. But the trend of authority is too | 
strong against it. Even under the old S. 583 all that the 
Court executing a decree could strictly do was to execute it and 
obviqusly the restoration by way of restitution of any sum . 
paid under the decree before it was reversed by the appeal 
decree would not come strictly within the term “ execution ”. 
Nevertheless it has been laid down by the Privy Council that 
restitution under S, 583 was a matter in execution. If then 
this term “ execution ” can be stretched to include restoration 
by way of restitution of the principal sum paid under a decree 
before it was reversed I see no difficulty in stretching the term 
a little further to include collateral reliefs of interest, damages 
and compensation. No doubt other High Courts have held 
that proceedings under the new S. 144 are not proceedings in 
execution [see Jiwa Ram v. Nand Ram (7) and Balmakund 
Marwari v. Basanta Kumari (8)]. The view in Bombay is 
the same as in Madras [vide Kurgodi Gowda v. Lingam 
Gowda (9) and Hamidalli v. Ahmedali (10)J. In such 
matters it is more important that a uniform procedure be 
adhered to than that the strict wording of the section be en- 
forced.’ I am not therefore prepared to uphold the contention 
that the present application for restitution is not an application 
in execution. I see therefore no objection in applying the 
principle of S. 37 (b) in interpreting the phrase “the Court 
of first instance ” when that Court has ceased to have terri- 
torial jurisdiction over the locality of the cause of action. 

_ The “ Court of first instance ” in the present case there- 
fore was the Additional District Munsif’s Court of Tiruvalur, 
now the Principal District Munsif’s Court of Nannilam. 

` The next point is that the application to the Principal 
District Munsif of Tiruvalur was improper and therefore 





5. (1916) I L R 40 M 780. 
6. ` (1909) ILR 31 A 551: 19 ML J 599 (PC). 
y. (1922) I L R 4 A 407. 8. (1924) ILR 3 Pat 571 (F B). 
9> (1917) IL R 41 B 6as. 19. ¢rga0) TL Ras B 1137. 
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cannot be called in aid to save limitation. The Lower Appel- 
late Court got over that difficulty by holding that the present 
petition to the Additional District Munsif’s Court of Tiruvalur 
was merely a continuation of the petition to the Principal Dis- 
trict Munsif’s Court of Tiruvalur. But I do not think that 
contention will hold. If the original petition is not a proper 
one the continuation of it cannot be proper. The respondent 
calls in aid S. 14 of the Limitation Act. It appears from the 
endorsements on the E. A. No. 628 of 1922 that it was being 
prosecuted in the Court of the Principal District Munsif from 
16th August, 1922 to 25th September, 1922. This period will 
have to be excluded. The proper petition to the “ Court of 
first instance ” was put in on 27th September, 1922. “The 
petition is, therefore, within the excluded period, witbin three 
years of 1st September, 1919 and is in time. 

I see no reason to interfere with the order of the Lower 
Appellate Coyrt and dismiss this appeal with costs. 


A. S. V. Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice DEVvADOSS AND MR. JUSTICE 
WALLER. 


Kizhakkumbat Madhathil Appu alias 
Subramania Pattar ... Appellani* (Petitioner) 


v. 
C. Achutha Menon, Receiver (dead) 
and others ... Respondents (Counter- 
petitioners 1 to 4). 
Civil Precedwre Code, O. 21, R. 66—Proclamation of sale—Settlemext of— 
Daty of Court—Delegation te Commissioner appointed by it—Legality—Sale 
held without proclamation settled by Court—Validityp—Judgment-debtw aware 
of contents of proclamation settled by Commissioncr—Efect. 
` Under O. ar, R. 66, Civil Procedure Code, the Court ought to settle the 
proclamation of sale, and it cannot delegate that power to a Commissioner 
appointed by it. 
Even if the judgment-debtor was aware of the contents of the proclamation 
prepared by the Commissioner that would not relieve the Court of its duty of 
settling the proclamation. 


If the proclamation was not settled by the Court the sale would be invalid. 

Appeal against the order of the District Court of South 

Malabar, dated the 4th day of April, 1921, 28th day of 
SA A O Nos 385 and 366 of 1922 and 

ar of 1924. aoth November, 1925. 
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November, 1921 and 29th day of August, 1923 in M. P. 
No. 51 of 1921, in M. P. No. 92 of 1921 and in M.P. 
No. 221 of 1923 in O. S. No. 4 of 1917. 

K. Kuttikrishna Menon for appellant. 

A.V. K. Krishna Menon for respondents. 

The Court delivered the following 

JUDGMENT The first point raised in this appeal is that 
the proclamation of sale was not settled by the Court but that 
the Commissioner appointed by the Court after the preliminary 
decree prepared the proclamation of sale and sold the pro- 
perty. It is for the Court to settle the proclamation of sale 
and it could not delegate that power to the Commissioner 
appointed by it. O. 21, R. 66 directs that when any property 
is ordered to be sold by public auction in execution of a decree, 
the Court shall cause a proclamation of the intended sale to be 
made in the language of such Court and then such proclamation 
shall be drawn up after notice to the decree-holder and the 
judgment-debtor and shall state the time and place of sale and 
specify as fairly and accurately as possible the property to he 
sold and a number of things. It is also contended that no 
reserve price was mentioned in the proclamation of sale. It 
is also urged that the appellant was not allowed to bid at the 
auction. The learned Judge relying upon the report of the 
Receiver has dismissed the appellant’s application to set aside 
the sale. Even if the appellant was aware of the contents 
of the proclamation prepared by the Receiver that would not 
relieve the Court of its duty of settling the proclamation. As 
the records stand at present we are unable to say whether the 
allegation of the appellant is true or false. If the proclamation 
was not settled by the Court the sale would be invalid. As the 
learned District Judge has not taken evidence in support of the 
allegations in the petition and as the auction purchasers are not 
represented here, we think the proper course would be to set 
aside the order of the District Judge and direct him to restore 
the application of the appellant to file and dispose of it after 
taking such evidence as may be adduced by him and other 
parties to the suit. Costs of this appeal will abide the result 
and be provided for in the order that will be passed by the 
District Court. 

The same order‘on C. M. A. Nos. 366 of 1922 and 
C. M.A. No. 21 of 1924. 

A. S, Y. Order set aside: Case remanded. 
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In THE HicH COURT oF JUDICATURE AT MADRAS. 


_ PRESENT + MR. JUSTICE ODGERs. 
Ramaswami Nayakar ... Appellant* (Plaintiff) 


v. 
Raju Padayachi and others ... Respondents (Defendents 2, 


3) 4 5, 6 and 3). 

Account beek—Signuature in one part—Genwineness of—Fiading as te—Pre- 

pricty—Siguature in another part forged—Efect—Hindu Low—Jwint family 

—Member of—sSelf-acquisition of —Threwing into commenx steck—Registered 
instrument—N ecessity—Q uestion as  throwing—Fact sr lew. 


The fact that in one place of an account book the signature of a party may ' 


be forged cannot preclude the Court from holding that his signature in another 
place is genuine. . 


The question whether the self-acquired property of a member of a Joint 
Hindu family has been thrown by him into the common stock or not is a ques- 
tlon of fact. 


A member of a joint Hindu family who owns immoveable property as his 
self-acquisition can convert it into joint family property without a registered 
instrument even in places where the Transfer of Property Act is in force. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Cuddalore in A. S. No. 209 of 1921 
(Appeal Suit No. 205 of 1921 on the file of the District Court 
of South Arcot) preferred against the decree of the Court 
of the District Munsif of Panruti at Cuddalore in A. S. No.200 
of 1919. 

T. R. Ramachandra Aiyar, T.R.Krishnaswami Aiyar and 
S. Ramaswami Atyar for appellant. 


K. S. Jayarama Atyar for respondents. 
The Court delivered the following 


JUDGMENT This is an appeal involving title to a cer- 
tain house which the plaintiff bought in Court auction. The 
question is whether the 8th defendant, in pursuance of a decree 
against whom the sale was held, was competent to mortgage 
the entire house as he did or as he purported to do in 1911, 07 
whether defendants 2 to 6, who are his nephew together with 
his children, have also rights in the said house. It is common 
ground that the 8th defendant acquired the house under the 
will of one Poongavanam as his own separate property. The 
whole question in the second appeal is whether or not, after 
thus acquiring the suit house, the 8th defendant threw it into 
the common stock of the joint family consisting of himself and 





*8 A No. 275 of 1923. 11th September, 1945. 
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defendants 2 to 6 subsequent to his acquisition of it and before 
the family became divided in interest which event took place in 
t1904. Now, the District Munsif found that the 8th defend- 
ant had not thrown it into the common stock, that is to say, 
that he had not given up his own exclusive rights and treated 
the property as joint family property. On the other hand, the 
Subordinate Judge held, differing from the District Munsif, 
that the evidence did establish that the house was thrown into 
the common stock. 


The first point that is pressed on me is as to Ex. VI. Now 


‘Ex. VI is a book containing a list which is headed “List of 


particulars of house and manai, etc., ” and for the purposes of 
this case page 13 and part of page 14 have been printed in the 
documents. The house in question is said to be item No. 3 
and these pages are signed at page 14 at the end of the 8th 
item by the 8th defendant, A. Appavu Padayachi. The 
District Munsif decided that Ex. VI was not genuine and 
Mr. T. R. Ramachandra Aiyar, without going so far as to say 
that the question of the genuineness of Ex. VI was concluded 
by the judgment of this Court in O. S. No. 303 of 1910, says 
that the Subordinate Judge has not given sufficient weight to 
Ex. VI as established in that prior suit. In fact he must go 
the length of saying that owing to the Subordinate 
Judge’s treatment of Ex. VI and the evidence generally, 
the finding that the Subordinate Judge has come to is, in fact, 
a perverse finding. For, if he did not, with the exception of a 
point of law to be mentioned in a moment, the case simply re- 
solves itself into a question of fact and appreciation of evidence, 
one Court taking one view of the evidence and the Lower 
Appellate Court another. The prior litigation referred to 
was between a plaintifi__a stranger to this suit__and defendants 
2, 8 and others. It concerned not the suit house but a cer- 
tain tope, and the High Court sent down to the District Judge 
for a finding on the question as to whether the suit land belong- 
ed to the 1st defendant (who is the 2nd defendant here), or 
whether it was the joint family property of all the defendants. 
Ex.VI here was Ex.II in that case, and the tope in question was 
entered on pages 15 and 16 with other family property, the 1st 
defendant purporting to have signed the document on page 16. . 
As found by the District Judge, the 1st defendant denied his 
signature on page 16, and there was a difference between his 
alleged signature on page 16 and his admitted signature at the 
end of page 11. The finding was that there was no proof that 
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the 1st defendant signed Ex. II at page 16 and that no infer- 
ertce can be drawn that the 1st defendant threw the lands into 
the common stock. The finding was accepted by the High 
Court. 

Now, it seems to me that this decision can have no bearing 
whatever on the present case. The property in suit is differ- 
ent; the pages in the book in question are different; and it is 
to be noted that on page 11, according to the District Judge, 
the 1st defendant who is the 8th defendant here admitted his 
signature. It seems to me that the fact that in another place 
in the same book there may have been a forged signature of 
the 8th defendant cannot preclude the Subordinate Judge in 
this case from finding that the signature is genuine at pages 13 
and 14 of Ex. VI. 

It was then argued that transactions and conduct subse- 
quent to 1904, the date of the partition, are inadmissible in 
evidence. This argument was directed I take itto Ex |, 
VIII and XII series and VII and LX which are relied on by 
| the Subordinate Judge. It is said that these documents must 
all be held to be forgeries because from 1904 to i906 there 
was ill feeling between these two defendants. The learned 
Subordinate Judge was quite sensible of that state of things 
and he regards the evidence as corroborating the other evidence 
that this house was thrown into the common stock in or before 
1904. I think he is perfectly entitled to do so under S. 8 
of the Evidence Act and if he finds on the evidence that there 
is no sufficient reason for regarding these documents as forg- 
eries, I have nothing more to say to his finding in second 
appeal. So then treating the case purely on a question of fact 
and appreciation of evidence, it is clear that the second appeal 
is liable to be dismissed. 

Now the further question arises whether the law which 
has been quoted to me makes any difference in this view. I 
will first deal with the cases cited on behalf of the appellant. 
The first is that in Lala Muddum Gopal Lal v. Khikhinda 
Koer (1).In that case there were two brothers and one of them 
was disqualified under the Hindu Law on account of a physi- 
cal infirmity. The brother of the disqualified co-parcener 
nevertheless treated his brother as a member of the family en- 
titled to equal rights until it became clear that the latter’s 
malady was incurable. Their Lordships said that “acts done out 
of kindness and affection to the disadvantage of the doer of 

7 (1890) LR 81T Ag :ILR ISC 434 (PC). 
R__22 
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them, should not be construed as a gift when it is plain that no 
gift could have been intended.” That really does not touch 
the present case in the slightest and it is a case from all the 
circumstances of which their Lordships inferred that the dis- 
qualified brother was not intended to be given a share by the 
other. The next case Krishnaji Mahadev Mahajan v. 
Moro Mahadev Mahajan (2) also turns on a question of fact 
as to whether two brothers there had voluntarily thrown their 
property into the joint stock with the intention of abandoning 
all separate claims upon it. If they did so, the property would 
thereupon under the Hindu Law become joint property. 


,A more interesting question has been raised this morning 
for the first time (there is no evidence of its having been raised 
in either of the Lower Courts), viz., that when a co-parcener 
throws self-acquired property into the common stock of the 
co-parcenary consisting of himself and others, a registered deed 
is necessary to effect the transaction. Three cases are relied 
on in this Court of which one was decided by myself sitting 
as a single Judge in Made Gouda v. Chenne Gouda (3). Now 
it is to be noticed that in both these cases, where a deed was 
held to be necessary, the transaction was, in the eye of the 
law, between strangers. In Made Gouda v. Chenne 
Gouda (3) I expressly said that I found it difficult to under- 
stand how the second defendant could be made a co-sharer as 
he was admittedly not a member of the joint family and there- 
fore not a co-parcener; and in Venkata Reddi v. Auppa 
Reddi (4) Seshagiri Aiyar, J. who delivered the judgment of 
the Court came to the conclusion that the first and the fourth 
branches of the family there became divided inter se and that 
they held the A Schedule properties as _tenants-in-common, 
i. ¢., that they had become divided. The question there was 
whether joint living, failure to keep accounts, the fact that 
marriage expenses were incurred indiscriminately without 
reference to the shares belonging to the two branches and that 
acquisitions were made jointly would constitute what was 
originally separate property into co-parcenary property; 30 
that if the first branch elected to throw its extra share into 
the hotchpot, the transaction could only be regarded as a gift 
of half of the extra share to the fourth branch and would 
require a registered document. The third case that was 





2. (1890) IL R 15 Bom 32 at 39. 3. (1925) 49 ML J 150. 
i 4 (1918) 8 L W 400. ; 
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principally relied on in this connection is Thylambal v. Krishna’ 


Pattar (5) decided by Coutts Trotter and Srinivasa Aiyangar, 
JJ. The former said that it is possible fora member of à 
Hindu family who has got self-acquired properties to convert 
them, if he chooses, into family property in which the other 
members of the family will have a vested interest and that the 
- only question in that case was whether the facts pointed to the 
conclusion that the first defendant did convert his own property 
into family property or not. Not a word is said by the for- 
mer learned Judge about the necessity of a registered deed. 
Srinivasa Atyangar, J., while concurring in the judgment of 
Coutts Trotter, J., entertained some doubt as to whether a 
member of a joint Hindu family who owns immoveable pro- 
perty as: his self-acquisition can convert it into a joint family 
property without an instrument in writing registered at least 
where the Transfer of Property Act isin force. The learned 
Judge found difficulty i in understanding the conversion of indivi- 
dual property into joint property except by way of a transfer 
and thought that such a conversion would on analysis be found 
to partake of the character of one or other of gift, exchange 
or sale. It is certainly difficult, speaking for myself and with 
all deference to the learned Judge, to see how the conversion 
would ordinarily be by exchange or sale. If the transaction 
were one by way of gift, it being impossible for a man to make 
a gift to himself, I gather we should have to conceive the 


donor as in the position of a stranger to the co-parcenary of. 


which he is in fact himself a member. However, this is a 
question that need not be gone into by me at the present 
moment. The question is an interesting one raised by the 
learned Judge as a matter of doubt in his own mind and it still 
awaits as far as I am aware’an authoritative decision. 
Beyond this there is no authority that has been produced 
before me for saying that, where a co-parcenary owner of self- 
acquired property wishes to throw the latter into the common 
stock of the co-parcenary, he can only do so by a registered 
instrument. Nothing is said about this in the later cases on. 
the point of throwing into the common stock, as for instance, 
` Suraj Narain.v. Ratan Lal (6), a case in the Privy Council, 
whefe their Lordships say, “In a Hindu joint ‘family the law 
is that, while it is possible that a member of the joint family 
should make separate acquisition, and keep moneys and: pro- 
perty so acquired as his separate property, yet the question 
5. (1919) 3a I C955 at 960. 6. (1917)I LR 40A 159 133 M L J 180(P C). 
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whether he has done so is to be judged from all the facts of 
the case” ; and in Kedar Nath v. Ratan Singh (7) the ques- 
tion was considered as to whether: a certain estate was the 
self-acquired property of one of the brothers or was the joint 
property of the three. It was said in comment on this and 
other cases of the kind that the transactions took place before 
the Transfer of Property Act, but whether that makes any 
difference in law, is, as I have said, a matter not yet decided. ` 
In Sudarsanam Maistri v. Narasimhulu Maistri (8) Bhashyam 
Aiyangar, J. says, “ Property acquired without the aid of joint 
family property, by one or more individuals thereof whether 
they belong to different branches or to one and the same branch 
of the family may by act of parties be incorporated with the 


joint property of the main family or one of its branches ”; 


and no question is raised there as to whether when that took 
place a registered instrument is required. The result is that 
the point of law raised to-day on behalf of the appellant does 
not tahe his case any further. 

I was then asked to convert this suit into a suit for general 
partition in order that the house in question might be allotted ` 
to the 8th defendant and that therefore his alienee, the Court 
auction-purchaser, might be decreed possession thereof.: It 
is difficult to see how this can be done as the suit only concerned 
this one item of property. 

The second appeal must be dismissed with costs of res- 
pondents 1 to 5. 

Teor Ve + 4 Appeal dismissed. 

In THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE SPENCER AND Mr. Justice 
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fling of appeal and confirmation quchton pending in Court beli Renidy of 
judgmext-debier in case of —Execution ef decree—A pplication in ac.ordance 
wilh law for—A tachment list prepared by Amin—Opmission io fle- Eff ect— 
Attachment befere judgmenxt—Rejection of execution petition for decree-holder’s 
defaxli—Effect on attachtuent—Attachmeni before sale—Omission te efeci— 
Irregularity er Ulegality—E fect on sale. 


The appeal was against an order rejecting an application by the appellant 
(judgment-debtor), praying for (1) the stopping of the execution sale of his 
immoveable property, (a) the vacating of the proceedings in the execution peti- 
tion in pursuance of which the sale was sought to be held, and (3) the dismissal 
of the said execution petition. 


It appeared that the sale sought to be stopped had taken place prior to 
the filing of the appeal and that it awaited the Lower Courts order of con- 
firmation under O. a1, R. 92, Civil Procedure Code. é 


Held by Spencer, J. that no appeal lay against the order of the Court below, 
and that the appellant’s remedy lay in applying under O. a1, R. 90, Civil Pro- 
cedure Code, to have the sale which had taken place set aside. 

The High Court should not make a declaration or pronouncement of opinion 
as to the validity of a sale while an order confirming or setting it aside is pend- 
ing in the Court below. 


Per Madhavan Nair, J—A copy of the attachment list prepared by the Amin. 


is not absolutely necessary for proceeding with the execution of the decree ; 


and an application for execution does not cease to be one in accordance with 


law merely because the copy of that list is not filed by the decree-holder. 
An attachment before judgment ceases on the dismiseal on account of the 


decree-holder’s default of an execution application filed after the passing of the 
decree. 


A sale of properties in execution without an attachment is not void ab iwis. 
The abeence of attachment prior to sale is only an irregularity, and the sale 
will be set aside on the ground of that irregularity only if the Court is satisfied 
that the judgment-debtor has sustained substantial injury by reason of that 
irregularity. 

Appeal against and petition under S. 115 of Act V of 
1908 and S. 107 of the Government of India Act to revise the 
order, dated 29th November, 1924 of the Court of the Sub- 
ordinate Judge of Coimbatore in E. A. No. 722 of 1924 1m 
E. P. R. No. 35 of 1924 inO. S. No. 117 of 1918. 


The Advocate-General and M. Krishna Bharati for 
appelant: 


' T. R. Ramachandra Aiyar and P. R. Ramakrishna diyar 
for respondent. 


The Court delivered the following 

JUDGMENTS :— Spencer, J. The respondent, having 
attached the appellant’s immoveable properties before judg- 
ment, obtained a decree for Rs. 2,224-12-0 against him and 


his mother on 28th January, 1919. Afterwards he applied 


Spencer, J. 
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through E. P. No. 35 of 1924 for sale of the properties which 
were attached before judgment. In the interval two peti- 
tions for executing the same decree had been rejected owing 
to the execution-petitioner’s fault. The appellant filed 
C. M. P. No. 722 of 1924 on 18th November, 1924, asking 
(1) that the auction sale fixed for 24th November, 1924 
should. be stopped, (2) that the whole proceedings in the 
pending E. P. R. No. 35 should be vacated, and (3) that E. P 
R. No. 35 should be dismissed. The Subordinate Judge of 
Coimbatore refused these reliefs and dismissed the Civil Mis- 
cellaneous Petition. From that order the appellant has filed an 
appeal and a revision petition to the High Court on 2nd March, 
1925. The sale took place on gth February, 1925, and 
awaits the Lower Court’s order of confirmation under O. 21, 
R. 92, Civil Procedure Code. The appellant’s vakil cou- 
tends that the attachment of the property ceased by virtue 
of O. 21, R. 57 upon the dismissal for default of the prior 
execution petitions, the attachment before judgment being 
good only until the first execution petition after the passing 
of the decree was dismissed [vide Meyyappa Chettiar v. 
Chidambaram Chettiar (1)i] and that the sale of property 
without a previous subsisting attachment was illegal. 

` In my opinion there is a short answer to this appeal and 
the accompanying revision petition. The sale having already 
taken place, the judgment-debtor’s remedy lies in applying 
under R. go of O. 21 to have it set aside, and from the order 
to be passed by the executing Court he will have the right of 
appeal to this Court under O. 43, R. 1 (7), Civil Procedure 
Code. 

“ It is too late to stop the sale after it has taken place, and 
at the same time it would be premature on the part of this 
Court to set aside the sale, the power to do so being vested in’ 
the first instance in the executing Court. The appellant did 
not obtain an order from the High Court to stay the sale be- 
fore it was concluded. We should not make a .declaration 
or pronouncement of opinion as to the validity of a sale while 
an order confirming or setting it aside is pending in the Court 
below, and there is no room for our interfering otherwise with 
the course of the execution petition which will be finally dis- 
posed of only when final orders are passed under R. 92 and 
when it is known to what extent the decree has been satished. 
The fact that there is no right of appeal provided in Ee Code 


1. (1993) I LR 47 M 483 246 M L J 415 (F B).' 
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of Civil Procedure against orders under O. 21, Rr. 64 and 66 
for sale of property indicates that such orders are of an inter- 
locutory nature. The appealability of an order for sale was 
raised in Namura Bibi v. Rosha Miah (2) but not argued with 
assurance (vide page 486). The learned Judges considered 
that an appeal lay under S. 47, Civil Procedure Code, as it was 
a question between the parties in execution. This Court has 
applied S. 47 to applications to sét aside a sale that has been 
illegally held, apart from irregularities in publishing or con- 
ducting it[vide Anantharama diyar v. Kuttimalu Kovil- 
amma (3) and Muthiah Chettiar v. Bava Sahib (4).]. But 
the petition of 18th November, out of which this appeal and 
revision petition have arisen, was not a petition to set “aside 
a sale, as no sale had been held when it was presented. The 
order of the Subordinate Judge dismissing it was passed before 
any sale was held, and thus it cannot be treated as an order 
upon an application under S. 47 to set aside an illegal sale. 
The grounds upon which the judgment-debtor tried to stop the 
sale were that the previous execution petitions were dismissed 
and that their dismissal put an end to the attachment. He 
did not then raise the contention, which he has raised here, viz., 
that the attachment before judgment only enures for the first 
execution application after decree. If the judgment-debtor 
had put forward this objection before the sale took place, the 
decree-holder might have overcome the difficulty by applying 
for a fresh attachment of the lands. After the sale had been 
held, it does not appear that he made an attempt to have the 
sale set aside by the Sub-Judge under S. 47 as illegal for want 
of a fresh attachment upon this ground, which has not been 
‘considered in the Judge’s order of November 29, 1924, and 
the present appeal cannot be treated as an appeal against an 
order which the Sub-Judge might have made if sucha conten- 
tion had been put forward at the propertime. For these rea- 
sons, I consider that the only order we can make is to dismiss 
this appeal with costs. The revision petition being only an 
alternative remedy to the appeal is dismissed without costs. 


Madhavan Nair, J. — This appeal arises from an appli- 
cation made by the appellant judgment-debtor objecting to the 
sale of certain properties in execution of the decree in O. S. 
No. 117 of 1918, Sub-Court, Coimbatore, on the ground that 
the properties in question had not been attached prior to the 
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order‘for sale. The decree-holder, the respondent before us, 
had obtained a decree for money against the appellant and had 
attached the said properties before judgment. After the 
decree, he filed two successive applications for execution which 
were returned by the Court for making some corrections and 
for the production of some papers. As the directions of the 
Court were not complied with these petitions were eventually 
dismissed. The decree-holder afterwards filed E. P. No. 35 
of 1922 for the execution of his decree by sale of the properties 
and the sale was fixed for the 24th November, 1924. When 
the appellant became aware of the said execution petition n 
applied to the Sub-Court in E. A. No. 722 of 1924 praying “ 
stop the sale fixed for 24th November, 1924 and to vacate ee 
whole proceedings in E. P. R. No. 35 of 1924 and to dismiss 
the petition and to pass such other and further orders as may 
be just and necessary.” The Subordinate Judge held that 
since the two petitions which were dismissed for non-compliance 
with the Court’s order could not be considered as execution 
petitions in accordance with law, their rejection could not’ 
operate to vacate the existing attachment under O. 21, R. 57, 
Civil Procedure Code, and that therefore no re-attachment was 
necessary to bring the properties to sale. In this view he held 
that there was no need to stop the sale or to dismiss the execu- 
tion petition (E. P. R. No. 35 of 1924) and that the respond- 
ent has rightly brought the attached properties to sale. The 
properties have since been sold and purchased by the decree- 
holder. | 

It is argued by the appellant that the petitions which were 
dismissed were execution petitions in accordance with law, that 
since they were dismissed for the default of the decree-holder, 
the attachment of the properties has ceased under O. 21, R. 57, 
Civil Procedure Code, and that as no further attachment was 
made the order of the Subordinate Judge to proceed with the 
sale of the properties should be set aside. Besides support- 
ing the order of the learned Judge on the reasons‘contained in 
it the respondent i in this Court has put forward an additional 
ground in further support of the order, namely, that even if 
the attachment has ceased under O. 21, R. 57, Civil Procedure 
Code, the failure to re-attach the properties prior to the sale is 
only an irregularity and not an illegality vitiating the sale; and 
that unless the Court is satisfied that the petitioner sustained 
substantial injury, by reason of such irregularity the Court 
should not set aside the order. He has also argued that ‘no 
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appeal. lies against the order passed by the Subordinate Judge 
ander S. 47 of the Code of Civil Procedure. 

The questions for our consideration arising upon the above 
contentions of the respective parties are: (1) Are the petitions 
dismissed for default by the Subordinate Judge for non-compli- 
ance with his directions execution petitions in accordance with 
law ? (2) Does O. 21, R. 57, Civil Procedure Code, apply to 
the facts of this case? (3) If questions 1 and 2 are decided 
in favour of the appellant, is the sale of properties without an 
attachment void ab initio or is absence of attachment prior to 


sale only an irregularity? (4) Does an appeal lie against the 
order? 


As regards question 1, I: have no doubt the opinion of 
the Subordinate Judge is clearly wrong. The respondent's 
learned vakil himself has only very faintly attempted to sup- 
port it. I have carefully examined the second petition dis- 
missed for default by the Subordinate Judge. I am satisfied 
that it has complied with all the requirements demanded by the 
Code and that it is an application in accordance with law under 
O. 21, R. 17, Civil Procedure Code. The paper that was 
called for but not produced for want of time, viz., the copy. of 
the attachment list prepared by the Amin, was not as was seen 
subsequently, absolutely necessary for proceeding with the 
execution of the decree in this case and it was found, when re- 
quisition for the same paper was made in E. P. No. 35 of 1924 
also, and on which sale of the properties was afterwards order- 
ed, that the document called for had been destroyed. In fact, 
the order for sale of the properties now objected to was passed 
in E. P. No. 35 in the absence of this document. In these 
circumstances I am satisfied that the applications for execution 
were really in accordance with law and the Court could have 
passed orders on them to effectively carry out execution. 


In:the view that the applications dismissed for default 
are applications in accordance with law, the next question for 
us to -consider is whether O. 21, R. 57, Civil Procedure Code, 
applies to the facts of this case. According to that rule, when 


any property has been attached in execution of a decree and’ 


the application filed for execution has been dismissed by reason 

of the decree-holder’s default, such dismissal will have the 

effect.of vacating the attachment. In this case, as already 

mentioned, the properties had been attached before judgment. 

O. 38, R. 11, Civil Procedure Code, states that when a decree 
R 23 


148 THE MADRAS LAW JOURNAL REPORTS. [voL. 


is subsequently passed it shall not be necessary upon an applica- 
tion for execution of such decree to apply for re-attachment of 
the property. It has been held in Meyyappa Chettiar v. 
Chidambaram Chettiar (1) that O. 21, R. 57, Civil Procedure 
Code, applies to cases where property had been attached before 
judgment and that if an execution application filed after the 
passing of the decree has been dismissed on account of the 
decree-holder’s default, then the attachment ceases. Applica- 
tions for executions in this case having been dismissed by rea- 
son of the decree-holder’s default, it follows from the authority 
of this ruling that the attachment existing on the properties 
ceased and these, when ordered to be sold, were not under 
attachment. This conclusion renders it necessary to decide the 
third question raised by the parties, namely, whether a sale of 
properties in execution without an attachment is void ab initio. 

In Sharoda Mayee Burmonee v. Wooma Moyee Bur- 
monee (5) it was held by Jackson, J. that an attachment was 
not an essential preliminary in an execution sale. The reason 
for this view is thus stated by the learned Judge :_ 

“Attachment is a measure resorted to by the decree-holder for his own 
protection and the protection of purchasers of the property to be sold, and it 
consists in the case of Immoveable property merely in a prohibition by the 
Court by which the judgment-debtor is restrained from alienating the property 
previous to the sale. This, therefore, being merely a measure for the protection 
of the decree-holder and the purchasers of the property, the absence of it is not, 
it appears to me, an objection which the judgmeat-debtor is competent to raise.” 

In Baboo Luchmeeput v. Baboo Lekraj Roy (6) the same 
Court held that a sale without attachment was irregular ; but, 
as pointed out in Kishory Mohun Roy v. Mahomed Mujaffar 
Hossain (7), “as that was a case of sale of moveable pro- 
perty and the suit was one for damages, the Court was not 
called upon to decide whether the sale should be regarded as 
a nullity.” Though the decision in Sharoda Moyce Burmonee 
v. Wooma Moyee Burmonee (5) was under the Civil Procedure 
Code of 1859 which did not contain a provision corresponding 
to O. 21, R. 64 of the present Civil Procedure Code, yet the 
reasoning of the learned Judge has been accepted and applied 
in deciding cases both under the Act of 1882 and under the 
present Code by our High Court. In Muniappa Naick v 
Subramania Ayyan (8) on the ground that “the object of 
attachment is to take the property out of the disposition of 

1. (1993) IL Ra7 M483 246 MLJ 415s (FB) 5. (1867) 8 W Ro. 
6. (1867)8 W R 415. 7 (1890) ILR 18 C 188. 
8. (1894) ILR18 M 437:5 ML J 60. 
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the judgment-debtor ” the learned Judges, Muthuswami Atyar 
and Best, JJ. held that the omission to attach under S. 274 of 
Act XIV of 1882 was only an irregularity. In Romaswami 
Naick v. Ramaswami Chetti (9) it was held for the same 
reason that the sale in execution of a decree is not invalid al- 
though there has been no attachment before sale as required by 
the Code. These decisions and the decisions in Kishory 
Mohun Roy v. Mahomed Mujaffar Hossain (7) and Sheo- 
dhyan v. Bholanath (10) were followed by Sankaran Nair 
“and Sadasiva Aiyar, JJ. in Velayutha Muppan v. Subramaniam 
Chetti (11) where they held that a sale of immoveable pro- 
perty in execution of a decree without the preliminary attach- 
ment is not null and void. This was a decision under the 
new Code. The latest reported decision of this Court is to 
be found in Stvakolundu Pillai v. Ganapathi Aiyar (12) where 
the learned Judges held that “attachment is only a step to be 
taken by the executing Court in bringing to sale the properties 
of a judgment-debtor. If such a step is omitted, the sale can 
be set aside only if it has resulted in substantial loss” and the 
absence of attachment does not affect the jurisdiction of the 
executing Court to sell the immoveable property. Our High 
Court has thus held in a series of decisions, both under the 
old Code and the present one, that the absence of attachment 
does not affect the jurisdiction of the executing Court to sell 
the property and that the sale on that account is not null and 
void. In Skeodhyan v. Bholanath (10) the learned Judges 
of the Allahabad High Court after an elaborate consideration 


of the object of attachment have also arrived at the same 
conclusion. 


As against these decisions, which, if accepted, would en- 
tail the dismissal of his appeal, the learned Advocate-General 
relies upon a recent decision of the Calcutta High Court in 
Panchanan Das v. Kunja Behari (13) to the effect that a Court 
has no jurisdiction to sell a property in execution which had 
not been duly attached. The learned Judges base their con- 
clusion upon a decision in Sorabji Coovarji v. Kala Raghu- 
nath (14), some observations of the Privy Council in Thakur 
Barmha v. Jiban Ram Marwari (15) and upon the terms of 





7. (1890) ILR 18 C 188. 
9. (1907) IL R30 M 3255 at 264 : 17 M L J 201 
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©. 21, R. 64, Civil Procedure Code. It is:to'be noticed that 
the learned Judges do not in their judgment refer to the earlier 
decisions of their Court in Kishory Mohun Roy v. Mahomed 
Mujaffar Hossain (7) and Hari Charam Singh v. Chandra 
Kumar Dey (16) which held that a sale isnot to be considered 
as a nullity merely by reason of the absence of any attachment. 

The observations of Scott, C. J. in $orabji Coovarji v. 
Kala Raghunath (14) that “ property can only be brought to 
sale after it has been duly attached and if the attachment came 


‘to an end upon the payment into Court.on the 22nd September, 


1909, the property was not duly attached at the time of the sale 
in January 1910” no doubt support the contentions of the 
appellant. Wedo not find in the course:of the judgment any 
discussion of the case-law bearing on the question, nor an 
answer to the reasoning on which the view ofthe Madras and 
the Allahabad High “Courts is based, namely, that an attach- 
mentis a measure resorted to for the protection of the decree- 
holder and the purchaser against intermediate alienations and 
is only a step to be taken by the executing Court in bringing to 
sale ‘the properties of a judgment-debtor. 

It is conceded in the judgment that the decision of ‘the 
‘Privy Council is not exactly in point, but the‘following remarks 
of Lord Moulton are referred to as indicating the view of their 
Lordships that the property can only be sold when it has been 
duly attached: “Their Lordships are of opinion that this 
is a very plain case. That which is sold in a judicial sale of 
this kind can be nothing but the property attached, and that 
property is conclusively described in and by the schedule to 
which the attachment refers.” The facts of the case and 
their Lordships’ decision will clearly show that these observa- 
tions only mean that a certificate of sale cannot be granted in 
which the property described is different from the -property 
attached and specified in the proclamation of sale. In that 
case the judgment-debtor owned 16 annas share of a Mahal 
of which 10 annas share was mortgaged while the remaining 
6 annas share were free from any mortgage. The proclama- 
tion of sale described the property to be sold as 6 annas share 
included in the mortgage. This was the property that was 
attached and sold in auction. An application was made on 
behalf of the auction-purchasers to obtain a sale certificate for 
the 6 annas share purchased by them at the auction. In 

7. (1890) ILR 18 C 188. 1 (1911) ILR 36 B r56. 
16. (1907) TL R 34 C 787. J 
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making this application they alleged that a mistake had been 
made in the schedule of the property to'be sold in that the word 
“not” had been omitted from the description of the 6 annas 
in question and that the property should:have been described 
as being 6 annas not mortgaged. They claimed that their 
certificate should be made out as being a certificate of the‘pur- 
chase by them of the 6 unencumbered annas instead of, as 
described in the schedule, “6 annas subject to the existing 
-mortgage ”. The Subordinate Judge granted -them a certifi- 
cate in the form in which they desired. This order, upheld 
by the High Court, was set aside by the Privy Council. After 
the extract from the judgment already referred to, , their 
Lordships state, “In the present case the property was 6 annas 
subject to an existing mortgage. The effect of the certificate 
of sale granted by the order of the Subordinate Judge is to 
make the sale that of a property not attached, namely, the 
6 unencumbered annas, a property which could not be sold in 
such proceedings inasmuch as it was not the property attached.” 
Later on their Lordships say: “In this «case we have to 
deal with identity and not description.” Their ‘Lordships 
conclude thus : “It was beyond the powers of the Court to 
make such an order inasmuch as there was no power to sellim 
these judicial proceedings the property thus certified to have 
been purchased.” Jt will thus appear that the extract quoted 
from their Lordships’ judgment in Panchanam Das v. Kunja 
Behari (13) was only meant to indicate that the Court, has no 
power to include in the sale certificate Properties not attached 
and sold. Their Lordships were not called upon to consider 
directly the question whether the absence of prior attachment 
will deprive a Court of its jurisdiction to sell the properties In 
execution of a decree. Thus understood, it appears to me 
that the dictum of the Privy Council cannot be relied upon in 
support of the appellant’s arguments. f 

The terms of O. 21, R. 64, Civil Procedure ‘Code, no 
doubt show that attachment would ordinarily precede a sale 
of the propertiés in execution. But, for the reasons mentioned, 
the decisions above referred to have held that the absence of 
such attachment would not vitiate a sale. 

In Macnaghten v. Mahabir Pershad Singh (17) the 
question whether the notice of attachment not having been pro- 
perly published would affect the sale or be an irregularity in 
conducting the sale was raised before the Privy Council but 


1g. (1917) 42 I C 3259. 17. (1882) I L R-9‘C 656. 
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was not gone into, inasmuch as that point was given up by the 
applicant at the trial before the Judge. In the absence of a 
definite pronouncement by their Lordships of the Privy Coun- 
cil I am not inclined to follow the decisions in Panchanan Das v 
Kunja Behari (13) and Sordbji Coovarpi v. Kala Raghu- 
math (14) in preference to the long course 
of decisions of this Court. Following these deci- 
sions the sale in this case can be set aside only if the 
Court is satisfied that the appellant has sustained substantial 
injury by reason of the irregularity complained of, namely, 
the absence of attachment. It has not been argued before us 
that he has sustained any such substantial injury and he has 
also not asked us to adjourn the hearing of this case till the 
disposal of the application filed by him in the Lower Court. 
It therefore follows that this appeal will have to be dismissed. 


As I have decided to dismiss the appeal on the merits, 
1 do not express any opinion as regards the “ appealability ” 
of the order passed by the Subordinate Judge. 


In the result this Miscellaneous Appeal is dismissed with 
costs. The connected Civil Revision Petition is also dismissed 
but without costs. No orders are necessary on the stay 
petition. 


A.S. V. Appeal and Petition dismissed. 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :_ MR. JUSTICE SPENCER AND MR. JUSTICE 

RAMESAM. 
The Official Assignee of Madras and 

as such the assignee of the estate 
‘-and effects of K. S. Venkata- 

rathnam Naidu, the insolvent ... ÆAppellani* (Defendant) 

v. 

Vedavalli Thayarammal and others ... Respondents (PIfs.). 

Indian Succession Act (X of 1865), S. 117—A pplicability—W ill—Censtruc- 
fen—Gift ever—Prior bequest failing in a particular manner—Rule of strict 
coxstruction—Rale ix Tagores case—Estate not vesting for some time—Effect of. 

A Hindu residing at Madras made a will, the material portion of which 
ran as follows:—“I give and bequeath the whole of the residuary estate to my 
grandson pr grandsons who may be born or will be born to my son $ within ten 
years after my death; if there shall be no such grandsons to be born as afore- 

“O0 8 Appeal No. 80 of 1924. aoth August, 1925. 
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said the whole of my residuary estate is to be divided equally between my said 
granddaughters after the death of my said wife.” By a codicil he postponed the 
distribution of the reaiduary estate among the granddaughters till after the 
death of his wife, son and daughter-in-law. The testator died in 1897 leaving 
a widow, son and three granddaughters, A grandson was born in 1899. Held, 
on a construction of the will, per curiam (1) as regards the grandson born in 
1899, the bequest in his favour being to a person not in existence at the death 
of the testator is invalid under the rule in the Tagore case, (1872) 9 Beng L R 
377 (P Œ); (2) as the will provided that the gift over to the granddaughters 
was to take effect only if there was no grandson born within ten years of the tee 
tator’s death but a grandson was actually born within ten years, the case fell with- 
in 8. 117, Indian Succession Act, made applicable under the Hindu Wills Act, 
and the gift over would not take effect; and (3) thd result was an intestacy, the 
grandson taking the whole estate as the heir-at-law. 

Scope of Se 116 and 117 explained; case-law referred to. 

Per Spencer, J— Where 8. 117 applies, the condition subject to which the 
gift over is to take effect must receive a strict construction. - 

Per Ramesam, J.—The bequest to the ‘granddaughters fails also because 
there is an interval after the testatora death when the estate ia not vested in any 
person. 


On appeal from the dehen of the Hon’ble Mr. Justice 
Kumaraswami Sastri passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C. S. No. 34 
of 1924. ` 


O. T. Govindan Nambiar and S. Satagopa Mudaliar for 
appellant. 


A.C. Sampath Aiyangar and P. Krishnamachari for 
respondents. 


The Court delivered the following 


| Jupements Spencer, J. :— The decision of this appeal 
depends on the construction to be placed upon the will of 
K. Narayanaswami Naidu, a Hindu of Madras. He made 
a will on 3rd February, 1897, and a subsequent codicil on 21st 
May, 1897, and died on 23rd May, 1897 leaving a widow and 
one son, whose whereabouts are not known, and three grand- 
daughters. One grandson, who is the 2nd defendant, was 
born in 1899 after the testator’s death and, having become an 
insolvent, he is represented by the Official Assignee. . The 
wil] having been made in the Presidency Town, the Hindu 
Wills Act is applicable to it, and S. 2 of that Act makes Ss. 116 
and 117 of the Indian Succession Act applicable. Among 
the dispositions the important passages run as follows — 
“Clause 9. 1 give and bequeath the whole of the residuary estate to my 


grandson or grandsons who may be born or will be born to my son Kateri 
Sundararamanjulu Naidu within ten years after my death; if there shall be 
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po-soch grandsons to be born as aforesaid the whole of my residuary estate is 
to be divided equally between my said granddaughters after the death of my 
said wife.” 


The proviso to the clause provides that a sum should be placed 
in deposit in Messrs. Arbuthnot & Company's Bank to provide 
a monthly income for the maintenance of the testator’s 
daughter-in-law, the widow of a son who died during his life- 
time, and for the distribution of the amount to his grand- 
daughters after her death. Cl. 13 provides that the testator’s 
son, K. Sundararamanjulu Naidu, having fraudulently spent 
more than half of his father’s earnings and having executed 
a release in his favour should have no claims whatever in and 
upon the testator’s estate. Clause 2 of the codicil revokes a 
provision of Rs. 5,000 in cl. 3 of the will in favour of charity 
and cl. 3 provides that the distribution of the residuary estate 
among the granddaughters should’ take place after the death 
of the testator’s wife, daughter-in-law and son. 


The facts necessary for understanding the case are that 
the testator’s son Sundararamanjulu Naidu disappeared and 
has not: been heard of for 25 years,.the testator’s granddaugh- 
ter Kothanayaki died unmarried in 1903, the 2nd defendant 
was born in 1899, that is, within ten years of the testator’s 
death in 1897; but the bequest in his favour being a bequest 
to a person not in existence at the death of the testator is in- 
valid under the rule in the Tagore case [Ganendra Mohan 
Tagore v. Jatindra Mohan Tagore (1)]. 


The question we have to decide in this appeal is whether 
the effect of the first of the passages quoted from cl. g of the 
willis, in the events that happened to create a gift to the grand- 
daughters or an intestacy. The learned Judge in the trial 
Court. decided in favour of the former alternative. He was 
of opinion that S. 116 of the Succession Act applied to this 
case rather thanS.117. He referred'to two cases, Narandas 
Vrijbhukhandas v. Bai Saraswati Bai (2) and Radha Prasad 
Mullick v. Ram Mani Dassee (3) as being cases in point. 
Narandas Vrijbhukhandas v. Bai Saraswati Bai (2) 
is a case which dealt with a will executed in the mofussil and 
consequently it contains no discussions of the sections of the 
Succession Act.Radha Prasad Mullick v Rani Mani Dassee(3) 
followed the English case of Jomes v. Westcomb (4). The 
case Radha Prasad Mullick v. Rani Mami Dassee (3) went on 

1. (1872) 9 Bong. L R 377 (P C). 2. (1914) TLR 38 B 697. 
'4, (1906) ICR 33 U 947. 4. (1711) 1 Eq Cases Dbr 248. 
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appeal to the Privy Council and was confirmed on different 
grounds from those upon which the Calcutta High Court decid- 
edit. The decisive feature of that case was that there was no 
adoption in law because the authority given under the will for 
the widow and the executors to adopt was invalid, 

S. 116 of the Succession Act runs as follows: 


“Where there is a bequest to one person and a bequest of the same thing 
to another, if the prior bequest fails the second bequest shall take effect upon 
the failure of the prior bequest although the failure may not have occurred in 
the manner contemplated by the testator.” 

This provides for cases of double contingencies as may be 
seen from the illustrations to the section, a subject which is 
discussed in Williams on Executors, 11th Ed, Vol. II, 
pp. 1014 to 1017. 

Section 117 is as follows — 

“Where a will shows an intention that the second bequest shall take effect 
only in the event of the firat bequest failing in a particalar manner the second 
bequest shall not take iet, unless the prior bequest fails on that 
particular manner.” 

The illustrations to this section recall the facts of the cases 
of Underwood v. Wing (5) and Wing v. Angrave (6). The 
will before us declares that the gift over in favour of the grand- 
daughters shall take effect only if there are no grandsons born 
within ten years of the testator’s death. There was a grand- 
son born within ten years of the testator’s death, namely, the 
second defendant. The question is whether the prior bequest 
in favour of the grandson has failed in the particular manner 
denoted by the wilt. 

It was argued that we should read the words “if there 
shall be no such grandsons to be born as aforesaid” as meaning, 
‘Sf there shall be no grandsons born who can take the estate as 
aforesaid” or in other words “if the bequest in favour of 
grandsons fails on any account.” 1 think that the language 
used is quite specific and that it cannot be given the meaning 
contended for by the respondent’s vakil which involves a con- 
tradiction, viz., that grandsons born within ten years after the 
testator’s death means grandsons born during his lifetime as 
they alone could take the estate. The testator clearly spoke 
of two classes of grandsons when he used the words “grandsons 
who may be born (i. ¢., before my death) or will be born to 
my son K. Sundararemanjulu Naidu within ten years after 
my death.” The gift in favour of the granddaughters has 





5. (1855) 4 De G M 406. F 6. (1860) 83H L Cas 18s. 


R24 


The Official 


Assignes 
of Madras 


CA 

Voedavallt 
Thaya- 
ammal. 


Spencer, J. 


The Otticial 


186 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


been made expressly dependent on the condition that there 
shall be no grandsons born during the testator’s lifetime or 
within ten years of the testator’s death, We cannot make a 
new will for the testator in the light of the events which hap- 
pened. The wishes of the testator have to be given effect 
to so far as the Court is able to do so. We must therefore 
consider what the testator intended. It is evident from cl. 12 
that he intended to disinherit his son and it may also be con- 
sidered from the proviso to cl. 9 that he was in favour of bene- 
fiting his granddaughters to some extent, but he evidently pre- 
ferred to benefit grandsons if any should be born within ten 
years Of his death rather than his granddaughters. He wished 
to restrict the bequest to grandsons born within ten years as 
that was the period within which his son and daughter-in-law 
might be expected to have children but he showed no intention 
of disinheriting them altogether in case of there being a legal 
objection to the bequest taking effect in the manner stated. 
The will contains no indication that the testator wished to give 
preference to granddaughters supposing a grandson and 
granddaughters were both in existence at a date within ten 
years after his death. In Hall v. Warren (7) Lord Kings- 
down observed: 

“The gift over seems to have taken effect whether we regard the precise 
language of the particular clause or the general intention of the testator.” 

So here let us consider first what is the meaning of the 
precise language used by the testator, and secondly what were 
his general intentions and how may his wishes be best carried 
out. If the answers to both these questions lead to the same 
conclusion, we need have no hesitation in giving effect to the 
ordinary meaning of the language used. The testator did 
not contemplate intestacy, but he made no provision for the 
case of the bequest in favour of grandsons who might be born 
within ten years being found invalid owing to a provision of 
law. If he had contemplated the event, which actually hap- 
pened, of a grandson being born within ten years of his death, 
there can be little doubt that he would have preferred that his 
grandson should succeed even though on intestacy, rather than 
that the granddaughters should take the whole estate and the 
grandson take nothing. The case of Underwood v. Wing (5) 
was a case in which the construction put upon a will by the 
Court of final appeal in England who gave effect to the inten- 
tions of the testator led to intestacy and the illustration (e) 


5. (1855) 4 De GM & G 648. ; 7. (1861) 9 H L Cas 20. 
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to S. 92 and the illustration to S. 117 of the Succession 
Act are also illustrations of cases of intestacy resulting. We 
should not therefore assume that the idea of intestacy would 
have been more repugnant to the mind of the testator than the 
preference of female to male descendants. I think that this 
specific language of the will and the intention of the testator 
lead to the same conclusion. I further think that S. 117, Suc- 
cession Act, covers the case and therefore I would, as was done, 
in Maddison v. Chapman (8), construe strictly the condition 
under which the granddaughters were to take the estate and 
hold that as a grandson was born, the gift over failed and the 
granddaughters are not entitled to take the residue, and that, 
as the gift to the grandson is invalid and the gift over tò the 
granddaughters failed by reason of its being subject to a con- 
tingency which actually happened, there is an intestacy and the 
heir-at-law, namely, the 2nd defendant, in the absence of his 
father, who is presumably dead, will take the whole estate. 

The appeal must therefore be allowed and the suit dis 
missed. Costs’ of the plaintiff and the Official Assignee in 
this Court will come out of the estate. The order as to costs 
in the trial Court may stand. 

Ramesam, J. — 1 agree but would add some reason of 
my own. ‘The first illustration to S. 116 of the Succession Act 
is based on Meadows v. Parry (9). The second illustration 
is taken from Avelyn v. Ward (10). Other cases illustrating 
the section are collected in William on Executors (11th Ed.), 
Vol. II, pp. 1015-1017, Theobald on Wills, 7th Ed., pp. 656- 
657, Jarman on Wills, 6th Ed., pp. 2195-2199. The reason 
for these decisions is that “the intention of the testator is 
effectively fulfilled by regarding a clause of apparent condition, 
as a clause of conditional limitation, so as not to require, as in 
the case of a gift on the condition that the very event, on which 
the gift is made contingent must be fulfilled with strict exact- 
ness, but paying regard, in the construction to the substantial 
effect of the contingency specified and as to the real intent of 
the testator.” (Williams, p. 104). In these cases “there 
cannot be a shadow of doubt that, if asked whether in case 
of a prior gift failing altogether for want of an object he meant 
the alternative gift to take effect, his answer would have been 
in the affirmative. The conclusion that such was the actual 
intention has been deemed to amount to what the law denomi- 

8. (1858) 4 K & G 709. 
9. (13812) 1 Ves & B 144. to. (1750) 1 Ves Sen 420. 
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nates a necessary implication.” (Jarman, p. 2195). The 
Indian legislature has accordingly adopted the principle as a 
general rule in S. 116 of the Act making the case where the 
testator intends the gift over to take effect only if the first gift 
fails in a particular manner, an exception. Accordingly, the 
appellant has to show an intention that the second gift in this 
case should take effect only if there is no grandson born within 
ten years. If the appellant fails to show such an intention, 
the respondent succeeds even if he cannot show any clear inten- 
tion the other way. 

In many of the cases illustrating S. 116 the intention of 
the testator is so obvious that it cannot bear discussion. For 
instance, in the first illustration [cf. Meadows v. Parry (9) ] 
by the time of the death of the testator, from which time the 
will takes effect, it was definitely known that the testator’, had 
no children though it might not have been known when the will 
was written and the testator could not have intended the 
second gift to take effect only if children are born but die with- 
in eighteen. The language of the clause could not have been 
the actual intention of the testator at the date of death. The 
same remarks apply to Murray v. Jones (11) and to Avelyn v. 
Ward (10) though net to Jones v. Westcomb (4) or to Hall 
v. Warren (7) or to Radha Prasad Miillick’s case - (3) 
[affirmed by Privy Council (12)]. It seems to me that, if 
the word “contemplated” in the section refers to 
the testator’s state ‘of. mind on the date of death and 
not ‘to the language in the will, the illustrations do not il- 
lustrate thé section and the section is not happily worded: for 
the «manner contemplated by him could not be the manner 
apparently expressed in the condition. Even in Jones.v. 
Westcomb (4), Hall v. Warren (7) and Radha Prasad 
Mullick v. Rani Mani ‘Dassee (3) there is no doubt as 


‘to what the testator’s answer would have been, if. the matter 


was put to him. As Lord Campbell stated ‘in Hall v. 
Warren (7), “Tt was gravely argued at your Lordship’s Bar 
that the testator wished the opinion of the inhabitants of Bays- 
water to be takeh on the expediency of establishing this Hospi- 
tal, and that a resolution of the Parish in the negative was the 
condition ‘on which William’ Hall Warren was to take the two 
houses. But I apprehend that the failure of the foundation 





4. (1906) I L R 33 C 947. 4. (4711) T Eq Cas Abr 245. 
7. (1861) 9 H L Cas 420. 9. (1812) 1 Ves & B rag, 
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of the Hospital was the contingency on which he intended his 
godson to take.” There can be no analogy between that case 
in which the Hospital never came into existence and the pre- 
sent case in which a grandson had come into existence. 


The illustration to S. 117 is based on Underwood v. 
Wing (5) and Wing v. Angrave (6). That the result ot 
these cases involved a hardship is clear from the observations 
of Lord Wensleydale in the latter case at pp. 214-15. ‘This 
case (and there are many like it) is one in which the tempta- 
tion from the supposed hardship of the case to swerve from 
the established rules of construction is strong. Noone can 
doubt as to the testatrix’s ‘intention’ in the loose sense of the 
word” then his Lordship relied on the language of the instru- 
ment. In the present case, I dó not wish to rely merely on 
the language of the condition. Nor can it be said in the pre- 
sent case that fhe testator’s ‘intention’ in the loose 
sense of the word was to give the residue to the 
granddaughters even if a grandson existed. - This case 
is therefore stronger than the cases of Wing v. Angrave (6) 
and Underwood v.- Wing (5). Seeing. that the 
English Judges decided these cases in the way they decided ia 
spite of the principle of the other group of cases [Jones v. 
Westcomb (4), Murray v. Jones (11) and etc.], and in spite 
of the hardship involved and seeing that the Indian legislature 
adopted those decisions as their illustration to S. 117 to show 
what they meant by “an intention that the second bequest shall 
take effect only in the event of the first bequest failing in a 
particular manner” I do not feel any hesitation in apply- 
ing S. 117 to the case before us. The illustration in-(¢) to 
S, 92 also leads to the same conclusion. It seems to be based 
on the passage in Jarman, 6th Edition, at page 2203. This 
illustration might well have been an illustration to S. 117 also. 
It likewise relates to the intention of the testator that the 
second gift should not take effect unless the failure of the first 
happens in a particular manner. 

If, in Wing v. Angrave (6) as Theobald puts it (at-p.654) 
, that the event that happened {simultaneous death) and the 
event contemplated (one dying before the other) aré two dis- 
tinct and independent events and if in illustration (e) to 9. 92 
the death of the first legatee before the eighteenth year and his 
death after the eighteenth year in the lifetime of the testator 





4. (a711) 1 Eq Cas Abr 245. 5 (1855) 4De GM & G 645. 
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are two distinct and independent events, in the present case the 
event contemplated__non-existence of the grandson and the 
event that happened__the birth of a grandson are not only two 
distinct and independent events but contrary or opposite events. 
The case in Eliott v. Smith (13) is a further illustration of 
the rule. Section 117 is therefore applicable a fortiori. 


The consideration that the Court should, if possible, lean 
against intestacy is not sufficient in my opinion to shake the 
above conclusion. In Underwood v. Wing (5), Wing v. An- 
grave (6) and the illustration to S. 92 (e) this consideration 
was not strong enough to affect the result. I am not able 
to follow our learned brother Kumaraswami Sastri, J., when 
he says in his judgment in appeal “ Reference was made to 
Underwood v. Wing (5), but I do not think that the facts 
of the present case fall under this decision as J do not think 
that limitation was a condition precedent.” 


It cannot be deduced from Hall v. Warren (7) as the 
learned vakil for the respondent argued that whenever the 
first devise is ab initio void, the second bequest must be given 
effect to, whatever the condition may be. He also wished us 
to construe the words “such grandson as aforesaid” to mean 
“such grandson so taking.” I think that the words mean 
“ grandson born within ten years after my death.” We cah- 
not add the words “ so taking ” as we have been invited to do 
on the basis of S. 64 of the Act and Abbott v. Middleton (14). 
It cannot be said that any words material to the full expression 
of the meaning are omitted in this case. | Nor can we construe 
the will as a gift to the granddaughter subject to be defeated 
on the birth of a grandson within ten years after the testator’s 
death. The mere fact that the testator wished to deprive 
his son of all the benefits of the will beyond the sum of Rs. 500 
as capital for his trade and Rs. 250 for funeral expenses is not 
also strong enough to displace the application of S. 117, for, 
in case of intestacy, the son and grandsons take as members of 
a joint Hindu family if grandsons are born with the right to 
enforce partition by or on behalf of grandsons. But it is 
unnecessary to speculate in this direction as the testator never 
contemplated the event that happened, viz., the device to the 
grandsons being void under the Tagore case (1). 





. aa : : 
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Our brother Kumaraswami Sastri, J., thought that the 
decision in Narandas v. Saraswathi Bai (2) is on all fours with 
the present case. In that case, the testator wished to give 
life-estate to his widow Parvathi and on her death to his 
daughter’s sons. He expected his daughter to have sons by 
the death of Parvathi: Not only did he not contemplate the gilt 
to the daughter’s sons being void under the Tagore case (1) 
but also he did not provide for the case of his daughter having 
no sons at Parvathi's death but having sons some time after it. 
Either he did not contemplate it or thought a gift to them 
valid though it may not immediately follow the preceding life- 
estate. The events that happened are incompletely stated in 
the reports in the Indian Law Reports, a material date bting 
omitted. ‘The case is reported also in 16 Bombay Law Re- 
porter, page 577; from this report it appears that Saras- 
wati’s son was born in December, 1907. As the son did not 
come into existence on the termination of the preceding life- 
estate, Parvathi having died in April, 1907, the gift to him 
was void, apart from the Tagore case. On the analogy of 
S. 111 of the Succession Act (cf. S. 23 of the Transfer of 
Property Act) the clause “My daughter Saraswathi’s sons, if 
any, shall be the heirs” should be construed to relate to the 
termination of the preceding life-estate, i. e., to the time of 
Parvathi’s death. It then means “My daughter Saraswathi’s 
sons if any existing at the timc of Parvathi’s death shall be 
the heirs.” As Saraswathi’s son was born later he could not 
take. The question then arises whether there is an intestacy 
on the death of Parvathi. The testator proceeded to give 
a life-estate to Saraswathi, “In case my daughter may not have 
sons.” This clause can mean only “In case my daughter may 
not haye sons at the time of Parvathi’s death,” in which case, 
Saraswathi’s life-estate takes effect, and there is no alternative 
possible at this stage so as to result in intestacy. The clause 
is not a condition subsequent defeating Saraswathi’s life-estate 
on the birth of a son later than Parvathi’s death. The ques- 
tion next arises__do the cousins take after Saraswathi’s death? 
It may be said that the words “after the death of my daughter 
Saraswathi” (towards the end of paragraph quoted in the re- 
port) may be construed as if the words “without sons” are 
added to them, on the principle of Abbott v. Middleton (14), 
but if this cannot be done, the cousin’s estate takes effect— 
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which is the actual decision. The decision may be perhaps 
correct. But it is difficult to see where the principle of Jones 
v. Westcomb (4) and similar cases on which S. 116 of the 
Succession Act was based came in or the necessity for discussing 
whether S. 116 or S. 117 applied arose. In that case, 
there was a life-estate before the grandson’s estate but no life- 
estate in the case before us. I do not see how that case can 
be on all fours with the one before us. Neither the Hindu 
Wills Act nor the Succession Act applied to it as the case did 
not arise in the City of Bombay. Nor was there any refer- 
ence to Ss. 116 and 117 of the Succession Act, nor any dis- 
cussion as between two opposing principles. 

* But there is another ground on which the bequest tọ the 
granddaughters fails. The testator intended the estate 
to wait for ten years after his death, and, if by that time 
grandsons are born (through his son) they shall take but, if 
no grandsons are born, the three granddaughters named shall 
take. The disposition in favour of the grandsons does not 
vest untik the birth of the first grandon within ten years after 
the testator’s death. | Until then, the estate does not vest in 
any person. If no grandson is born within ten years, then 
also the estate does not vest in any person for ten years or up 
to his son’s death if within that time. As S. 179 of the 
Indian Succession Act is not made applicable to Hindus, the 
estate does not vest in the executors. The result is, in either 
case, there is an interval after the testator’s death during which 
the estate is not vested in any person. On this ground (apart 
from the Tagore case) the disposition in favour of the grand- 
son is void and that in favour of the granddaughters is likewise 
void. The vakil for the respondent conceded this and even 
relied on this for inviting us to construe the will as devise to 
the granddaughters in the first instance, subject to be defeated 
by the birth of a grandson competent to take. This will be 
re-writing the will. Thus there is an intestacy on this ground 
also. 

I agree with the order of my learned brother. 
TSV.: Appeal alowed. 


4. {1711} 1 Eq Cas Abr 345. 
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I 
In-THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 
MADHAVAN Nair. 
Krishnaswami Chettiar and another ... Petitiowers* (Peti- 
tioner and nil) 


v, 
Ghulam Muhammad Ghouse Saheb 
and another .. Respondents (Respondents and 
2nd petitioner). 
Madras Lecal Boards Act—Rule 1 of Rules under—Election petitron—Main- 
tainabilitp—Norination of only one candidate fer Presideniship ef Local Beard 
—~Election petition in case of-—Election—Meaning. 

Where only one candidate for the Presidentship of a Local Board has been 
nominated and in accordance with the rules has been deemed to be elected, an 
election petition will not lie against his appointment. 

Election means selection of one out of two or more and therefore the return 


of a solitary candidate is not, strictly speaking, an election by the electors, for 
the electors have had no say whatever in the matter. 


Petition under S. 115 of Act V of 1908 and S. 107 of 


the Government of India Act praying the High Court to. 


revise the order of the Court of the Subordinate Judge of 
Cuddalore in O. S. No. 44 of 1925 


T. R. Ramachandra Aiyar and S.R . Dikshit for petitioner . 


T. M. Krishnaswami Aiyar and S. Srinivasa Aiyar for 
respondents. 


The Court delivered the following 


JUDGMENT :_The question here is whether Shere only one 
candidate for the Presidentship of a Local Board has been no- 
minated and in accordance with the rules has been deemed to be 
elected, an election petition will lie against his appointment. 
The question has been considered by Jackson, J. in Srinivasa 
Chariar v. Venkatarama Aiyar (1) and he has come to the 
conclusion that no such petition will lie. His opinion is based on 
the wording of R.1 of the Rules for the Decision of Disputes. 
‘Chis decision is in a case under the Madras District Munici- 
palities Act, whereas the question here arisés under the Mad- 
ras Local Boards Act, but the rules framed under each of 
these Acts arc practically identical. The important words are 
in R. 1, that is, 





“No election......... shall be called in a question except by an election 
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after called the returned candidate) who has been declared by the Prosident 
of a Local Board to have been duly elected.” 

In the present case a successful candidate who can hardly be 
called the “returned candidate” as he was the only one nomi- 
nated has not been declared by the President of the Local 
Board to have been duly elected, but under the rules he is 
deemed to have been elected. Similarly, it is difficult to 
hold that there was any other candidate who could present a 
petition or even any elector when no election has been held. 
Election means selection of one out of two or more and there- 
fore the return of a solitary candidate is not, strictly speaking, 
an election by the electors, for the electors have had no say 
whatéver inthe matter. For these reasons we agree with the 
view taken by Jackson, J. The authority to the contrary in 
Sarvothama Rao v. The Chairman, Municipal Council, Saida- 
pet (2) is hardly in point, because this question was not argued 
before that Bench. The question there was whether Civil 
Courts had jurisdiction to entertain certain suits, and there is 
an observation in the judgment that the remedy lay by means 
of an election petition, but the point now taken was not dis 
cussed there. The petition is accordingly dismissed with costs. 

A.S.V. Petition dismissed. 





[FULL BENCH.} 


IN THE HIGH Court OF JuDICATURE AT MADRAS. 


PRESENT Mr. Justice KRISHNAN, Mr. JUSTICE 
RAMESAM AND MR. JUSTICE BEASLEY. 


C. S. Govindaraja Mudaliar, Receiver, 


Sri Komaleswara Temple Properties ... Appellant* 
(Plaintif) 
v. 
Alagappa Thambiran and others ... Respondents (De- 
- fendanis). 


Civil Precedure Code, O. 1, R. s—Misjoinder of defendants and causes of 
aciten—Temple trastee—Leases granted by, to different -tenanis separaisly on 
diferent dates of different portions of temple property—Suit by succeeding trustee 
to set aside, aud te recover portions of property so demised from different tenants 
respeckodly—If bad fer misjsinder—A pplicability of R. 4—Conditions. 

In a suit brought under S. 92, Civil Procedure Code, to remove the trustees 
and to frame a scheme, eft. the plaintiff was appointed Receiver and was direct- 
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ed to recover the temple properties. He brought a sult to set aside a number 
of leases granted by the previous trustee of various portions of one block of 
temple property to different tenants separately on different dates and to recover 
the portions thereof so demised from them respectively. 

On a question referred to the Full Bench whether the suit was bad for 
misjoinder of partios and causes of action, Aeld, that it was not. 

Per Krisknax, J.:—Two conditions are necessary to be fulfilled for the 
application of O. 1, R. 3, Civil Procedure Code, namely, that the relief claimed 
should arise from a series of acts or transactions, the words “series? implying 
that there should be some connection between them, and that there must be some 
common question of law or fact arising in the suit There is nothing in the 
rule that confines it to a single cause of action. Both the conditions are fulfilled 
in the present case. There are two questions arising in the case which are 
common to all the defendants, (1) whether the elienatlons are valid in the 
circumstances alleged by the defendants in their written statemen, snd 
(a) whether in any case plaintiff cannot recover possession but only get the 
term reduced to ar years or such other period as the trastee was competent to 
grant. There is unity of title in the plaintiff as he claims as the proper present 
representative of the temple estate to set aside the alleged improper allenations 
of the previous trustee. The series of transactions impugned are the various 
99-year leases granted by the previous trustee. They are all similar and depend 
for their validity on the powers of that trustee. They form a series of transactions 
within the meaning of R. 3. 

On appeal from the order of the Hon’ble Mr. Justice 
Devadoss, dated 27th September, 1923 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 539 of 1921. 

K. S. Krishnaswami Aiyangar, Counsel, instructed by 
A. Kandaswami Mudaliar, Attorney for appellant. 

K. Krishnamachariar and V. Narasimha Aiyangar for res- 
pondents. 

The Court (Coutts Trotter, C. J. and Ramesam, J.) 
referred the case to a Full Bench, stating the following ques- 
tion of law, viz.:— 

“Ts a suit brought by a Receiver of the temple properties 
to set aside a number of leases granted by a previous trustee 
of the temple of various portions of one block of property to 
‘different tenants separately on different dates and to recover the 
portions thereof so demised from them respectively bad for 
misjoinder of parties and causes of action?” 

The Court delivered the following 

JUDGMENTS Krishnan, J. The question referred to 
the Full Bench is whether “a suit brought by a Receiver of 
temple properties to set aside a number of leases granted by 
a previous trustee of the temple, of various portions of one 
block of property, to different tenants separately on different 
dates and to recover the portions so demised from them res- 
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pectively is bad for misjoinder of parties and causes af 
action ”, 

In'a suit brought under S. 92 of the'Code of Civil Pro- 
cedure to remove the trustee and to frame a scheme, etc., 
plaintiff was appointed Receiver and was directed to recover 
the temple properties. The suit properties are held by the 
various defendants under several leases all for 99 years grant- 
ed by the trustee. Plaintiff claims that it was beyond the 
powers of the trustee to grant leases for such a long period 
and seeks to invalidate them on that ground and to recover 
the properties ejecting the defendants. Defendants urge, 
among other pleas, that the alienations are valid in the cir- 
cumstances alleged by them in their written statements and 
that in any case plaintiff cannot recover possession but only 
get the term reduced to 21 years or such other period as the 
trustee was competent to grant. These are two of the ques- 
tions that arise in the case which are commion to all the de- 
fendants. 

The question referred for our opinion has obviously: to 
be: decided: om the allegations in the plaint ard on the provi- 
sions of the Code of Civil Procedure as it now stands. 

The principal rule we are concerned with is O. 1, R. 3, 
which allows the joinder in one suit of a number of defendants 
against whom any right to relief in respect of or arising out 
of the same act or transaction or series of acts or transactions 
is alleged to exist jointly, severally or in the alternative, where 
if separate suits were brought against such persons any common 
questien of law or fact would arise. There is a considerable 
difference between the language of this rule and that of S. 28 
of the Code of 1882 which was the previous law. on the point. 
The rule is now in accordance with the English Rule, R. S. C. 
O. 16, R. 4. The older authorities are ‘therefore not of 
much: force now though they are still useful guides as Justice 
Davar observes in Umabai v. Bhau- Balwant (1). ‘Though 
R. 3 in terms applies only to joinder of defendants it impliedly 
refers to joinder of cates of action also as held by the learn- 
ed Judges of the Calcutta High Court in Ramendra Nath Roy 
v. Brajendra Nath. Dass (2). They have referred to the 
English authorittes on the point and as I entirely agree with 
them it is unnecessary to refer to’such authorities again. 

Two cohditions are necessary to be fulfilled for the appli- 
cation of O. 1, R. 3, namely, that the relief claimed should 
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arise from a series of acts or transactions, the words “series” 
implying that there should be some connection between them, 
‘and that there must be some common question of law or fact 
arising in the suit. There is nothing in the rule that confines 
it to a single cause of action. Now it seems to me that both 
the conditions above stated are fulfilled in the present case. 
I have already mentioned above the two common questions 
thar arise for decision. There is unity of title in the plaintiff 
as he elaims as the proper present representative of the temple 
estate to set aside the alleged improper alienations of the pre- 
vious trustee. The series of transactions impugned are the 
various 99-year leases granted by the previous trustee. They 
are all similar and depend for their validity on the powets-of 
that trustee. They form in'my opinion a series of transac- 
tions within the meaning of R.3. [think the rule applies 
to this case and that the suit is not bad for multifariousness. 
While on the one hand we should not allow the Court:to be 
embarrassed by the joinder of a-number of totally unconnected 
controversies in one suit we should not unduly restrict the 
‘scope of the rules regarding the joinder of parties and causes 
of action so as to lead to unnecessary multiplicity of suits. If 
any inconvenience is felt by the joinder of a number. of causes 
of action it is always open to the Court to take action under 
O. 2, R. 6. It may be that the plaintiff can bring a separate 
suit against each lessee but that is no reason why he should be 
driven to do so. Order 1, R. 3 itself contemplates the possi- 
bility of separate suits. It is desirable where there are com- 
mon questions of law or fact to decide, that they should be 
decided in one suit rather than in many to avoid. possible con- 
flict of decisions. In the case of several alienations by a 
single individual which are all alleged to be improper it is bet- 
ter that they should all be before the Court at once to secure 
a proper decision as to all of them. These are the observa- 
tions made by the Full Bench in Vasudeva Shanbhaga v. 
Kuleadi Narnapai (3) and they are still of value as guiding 
principles. 

The next Madras case referred to is the case of Mahomed 
v. Krishnan (4). ‘Im that case the learned Judges pointed 
out that in a suit by the junior members of a tarwad to recover 
a number of tarwad properties improperly alienated by the 
karnavan the primary ground of action was the interest vested 
in the plaintiffs to the whole of the property in suit and that 
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there was unity of title and the claim arose from -the same 
cause of action though there were numerous alienees unconnect- 
ed with one another holding the various items in suit. This 
principle has consistently been followed in this Court and, in 
suits by reversioners, by adopted sons, and by co-parceners for 
partition, the joinder of any number of alienees is- permitted 
without any objection on the ground of misjoinder. 

The same view is taken in Calcutta. In Nundo Kumar 
Naskar v. Banomali Gayam (5) following the ruling in Ishan 
Chunder Hazra v. Rameswar Mondol (6) it was held that a 
lessee could bring a single action against his lessor and a num- 
ber of subsequent lessees from him for ejectment and that ft 
was not bad for misjoinder. The point was again elaborately 
considered in Ramendra Nath Roy v Brajendra Nath Dass (2) 
where the corresponding rules of the Supreme Court and the 
English authorities on them are referred to at length. I en- 
tirely agree with the view expressed by the learned Judges in 
that case regarding the principle of the applicability of O. 1, 
R. 3. 

The case m Afzal Shak v. Lachmi Narain (7) was cited 


_ onthe other side. But it seems to me that the scope and 


effect of O. 1, R. 3 has not been properly considered in it. 
If the case was one of an owner of property suing to eject a 
number of wholly unconnected trespassers on different portions 
of his property as their Lordships say on page 11, it would 
be bad for misjoinder for it is difficult to bring it under O. 1, 
R. 3. It is in that view quite different from the present case 
as the defendants here are all lessees holding under a similar 
lease given by the trustee and the plaintiff is seeking to set 
aside all of them on the same ground. 

For the reasons stated above, I would hold that the suit 
is not bad for misjoinder of parties and causes of action and 
answer the question referred to in the negative. As no other 
point has been decided by the trial Tudge and as, I think, he is 
wrong in the view he has taken, and, as the partiés agree to 
such a course, I would set aside his order and direct him to 
proceed with the further trial of the case. The costs of this 
appeal will be disposed off by the trial Judge in his final decree. 

Ramesam, J. :— This is an appeal from the order of our 
brother Devadoss, J., sitting on the Original Side. The ap- 
pellant before us is the plaintiff. He is the Receiver of Sri 
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Komaleswara Temple properties appointed by order of Court 
dated the 27th July, 1920 passed in C. S. No. 429 of 1916 
on the file of the High Court. In that capacity he sues for 
recovery of certain properties belonging to the temple on` the 
ground that the various leases under which the respective de- 
fendants are in possession and which were executed by or in 
favour of the former trustees are voidable at the instance of 
the present plaintiff. Defendants 1 and 2 are interested in 
plot 18.. Five other defendants are interested in five other 
distinct plots. Defendants 6 and 7 are interested in two plots 
and defendants 8 and g in another plot. A preliminary issue 
was framed “Is the suit bad for misjoinder of parties and 
causes of action?’ This was first argued. The leafned 
Judge held that the frame of the suit was bad for multifarious- 
ness and he passed an order giving leave to the plaintiff to pro- 
ceed with the suit against such one of the defendants as he may 
choose and withdraw it against the others. The plaintiff 
appeals. 


In Vasudeva Shanbhaga v. Kuleadi Narnapai (3) it was 
held that a suit brought against a number of alienees of a de- 
ceased member of an undivided family for the recovery of fami- 
ly property illegally alienated by him is not bad for multifari- 
ousness. In Mahomed v. Krishnan (4) the suit was brought by 
the junior members of a tarwad against the karnavan and his 
alienee. The plaintiff prayed for the removal of the karna- 
van, for a declaration that his alienations are invalid against 
the tarwad and for possession of the property alienated among 
other reliefs. It was held that the suit was not bad for mul- 
tifariousness and the earlier case was followed. There were 
48 alienations. Muthuswami Aiyar, J., observed: 

“In our judgment, it makes no difference whether the right enforced is 
that of a co-parcener or a reversioner, for the object in both is to reduce to 
pomession a vested interest as well in property illegally alienated as in the 
property held by the managing member or by the tenant for life. In the view that 
the primary ground of action is the interest vested in possession as regards the 
whole of the property in suit, there is a unity of title, and the claim made is 
one in respect of the same cause of action.” 


In Abdul v. Ayaga (8) the same view was again taken, 
the suit being for a declaration that alienations by the karnavan 
were not binding on the tarwad. It was said there is no 
reason why a declaratory suit should be treated differently 
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from a suit for possession inasmuch as the title to be adjudi- 
cated upon were the same in both. In Byathamma vy. 
Avulla (9) it was held that the suit by a karnavan to recover 
properties given away by a former karnavan was not bad for 
multifariousness. So much is this doctrine established in 
this Court that in A. S. No. 182 of 1896 (unreported) it 
was held that a reversioner was bound to include all the aliena- 
tions made by a widow and questioned by him in one suit so 
that a second suit would be barred under S. 43 of the Civil 
Procedure Code. This case was considered in Dampana- 
boyina Gangi v. dddala Ramaswami (10). Bhashyam 
Aiyangar, J., observed: 

i “It purports to be based upon a course of decisions in this Presidency in 
avhich it was held that a suit relating to various properties in the possession of 
different defendants who claimed under different alienations made by a widow 
or by a karnavan or the managing member of a tarwad or a joint Hindu family, 
ih not open to the objection of misjoinde: of defendants and of causes of action, 
when the plaintiffs ground of title to all the properties included in the suit is 
the same.......-.., A person suing for partition of an estate or for an estate 
which has devolred upon. him by inheritance may so shape his plaint as to base 
it upon a single cause of action, the various defendants being joined as parties 
in possession of the estate. Farther, unde: S 28, Civil Procedure Code, relating 
to the joinder of different persons as defendants, it is open to a plaintiff to join 
as defendants various persons against whom the right to relief is alleged to exist, 
whether jointly, severally or in the alternative in respect of the same matter.” 

It would be noted that the phrase “in respect of the same 
matter’ occurring in this section is wider than the phrase “in 
respect of the same cause of action” occurring in S. 26, Civil 
Procedure Code, relating to the joinder of different persons as 
plaintiffs ih the same suit. In Jshan Chunder Hazra v. 
Rameswar Mondal (6) it was held, following the decision 
of this Court in Vasudeva Shanbhaga v. Kuleadi Narnapat(3) 
and Mahomed v. Krishnan (4) that “ In a suit for ejectment 
against several defendants who set up different titles to various 
parts of the land claimed, there was only one cause of action” 
and it was observed that in England in an action in ejecanent 
all the parties in possession are joined. Under the English 
Law, the persons to be made defendants in an action in eject- 
ment, i. e., to be named in the writ, are all the persons in pos- 
session of the land sought to be recovered; and the person who 
have a right to defend an action of  ejectment 
are not only the persons named inthe writ, but also any 
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person who is in possession by himself or his tenant (Rr. 112 
and 113, pp. 494-98, Dicey’s “Parties to an Action,” Edn. of 
I 370). As to cases in which different persons are in posses- 
sion of different portions of the property, the rule laid down 
in Cole on “Ejectment” (P. 76) is as follows:— 

“When the tenements claimed and the tenants thereof are numerous, it 
is frequently advisable to bring two or more distinct ejectments rather than one 
action against all of them for the whole of the property. The exercise of a 
sound discretion and judgment on this point may sometimes save much trouble. 
Gana Kana ve Whether the action is based only upon one cause of action or not 
will depend upon the frame of the plaint in a suit for ejectment and not upon 
the answers to the suit. which may be set up by the different defendants. Even 
if the plaint is not based upon one and the same cause of action, yet if the 
relief that is claimed severally against the different defendants be in “respect 
of the same matter, 8, 28, Civil Procedure Code, will save it from the objection 
of multifariousness,” 


In my opinion, the above sentences quoted from Dampana-' 


boyina Gangi v. Addala Ramaswami (10), though strictly 
obiter. dicta, as the point in that case is to applicability of S. 43, 
(now O. 11, R. 2) lay down the correct principle on the ques- 
tion of multifariousness. Indar Kuar v. Gur Prasad (11), 
Mazhar Ali Kham v. Sajjad Hussain Khan (12), Ishan Chun- 
der Hazra v. Rameswar Mondol (6) and Nundo Kumar v. 
Banomali Gayan (5) are other decisions laying down the 
same principle. In Zskan Chunder .Hazra v. Rameswar 


“Mondol (6) the Court observed: ’ 


“The cause of action, namely, what the plaintiffs were bound to prove in 
order to succeed was that they were the reversioners of Brahmamayi in regard 
to this property and that the claim was not barred by limitation. The defend- 
ants then could raise ‘any answer they thought fit to get rid of the claim ; but 
the cause of action was one.” : : 

Whatever difficulty one may feel as to whether the cause 
of action in such cases is the same, certainly it ought to be held 
that they relate to the same matter as pointed out in Dampana- 
boyina Gangi v. Addala Ramaswami (10). The same re- 
marks apply to Nundo Kumar Naskar v. Banomali Gayan(s). 
All thesé cases were followed in Parbati Kunwar v. Mahmud 
Fatima (13). Now it may be said and there is some force 
in the contention that a mere unity of title is not enough to save 
a suit from the mischief of multifariousness. For instance, 
if several properties belonging to 4 the owner of a land have 
been trespassed upon by different persons at different times 





g. (1902) I L R 29 C 871. 6. (1897) IL R 24 C 831. 
10. (1902) ILR as M 756 : 12 M L J 103. 
1r. (1888) TL Rizr A 33 12. (1902) IL R ag All $58. 


13. (1907) IL Rag A 267. 
R—26 . ` 


202 THE MADRAS LAW JOURNAL REPORTS. [vou. 


can it be said that Æ may bring one suit in ejectment against 
all the trespassers I find some difficulty in saying that a single 
suit will lie. [Vide Afzal Shah v. Lachmi Narain (7) 
cited by Devadoss, J.]. But where the unity of the title in 
the plaintiff is coupled with the fact that his predecessor was 
a limited owner or a person under a disability such as a minor 
or the idol of a temple and the alienations were made by a 
guardian or the trustee of the temple such a fact makes the 
plaintiff's suit one in respect of the same matter. It may be 
that in the trial of such a suit the total income of the property 
vested in the widow, the minor, the idol or the manager of a 
joint family or a tarwad has to be considered and all the cir- 
cumstances of the owner or the institution have to be taken 
into account in judging the question of the justifying necessity 
in considering the various alienations sought to be impeached. 
The possibility of the necessity of such an enquiry is probably 
the unifying element which makes the suit relate to the same 
matter. he case of the trustee of a temple was always re- 
garded in several respects similar to that of a guardian of an 
infant, heir or manager of a joint family [see, for instance, 
Konwar Doorganath Roy v. Ram Chunder Sen (14)']. 
Mr. Krishnamachariar appearing for the respondents contend- 
ed, though this principle is correct in a suit for possession by 
a reversioner it will not apply in a suit for declaration. Ido 
not see any reason why there should be a distinction made be- 
tween a suit for declaration and a suit for possession. ‘The 
case in Abdul v. Ayaga (8) already cited is a case where the 
plaintiff sued for declaration only. The present Civil Proce- 
dure Code though it does not use the words “the same matter” 
as in the Code of 1882, refers to a transaction or a series of 
transactions the object being to widen the scope of the cases 
permitting joinder. In A. S.No. 78 of 1911 (unreported) 
a suit by the trustee of a temple to set aside two alienations of 
the former trustee was held not to be bad for multifariousness 
and the decree was reversed and the suit remanded by Sanka- 
ran Nair and Spencer, JJ. 

None of the above authorities have been cited before the 
learned Judge. He relied upon a passage in Secthuratnam 
Aiyar v. Venkatachela Goundan (15). No question of multi- 
fariousness was raised in the case. Before the Privy Coun- 
cil the plaintiff himself complained that evidence relating to 

“9. (1917) IL R40 A7. 8. (1889) ILR 1a M 234. 
14. (1876) LRATA sa: ILRaC 34x (PC). 
15. (1919) ILR 43 M 567 :38 ML J 476 (P C). 
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one item should not have been used against him for other ttems. 


The Privy Council observed that he himself was responsible _ 
for the joinder and ought not to complain. I therefore 


hold that the suit is not bad for multifariousness. The order 
will therefore be reversed and the suit sent back for disposal 
according to law, and I agree with my learned brother 
Krishnan, J.’s order as to costs. 


Beasley, J. I have read the judgments of my learned 
brothers and am in entire agreement with them, and have 


nothing further to add. 
A.S. V. Order set aside : Suit remanged . 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR Vicror Murray Courrs TROTTER, 
Chief Justice AND MR. JUSTICE RAMESAM. 


S. K. Mohideen Batcha Sahib ... Appellant* (Plaintiff) 


v. 
K.A.Sheik Dawood Sahib and others. . . Respondents ( Dtfts.) 

Principal and surety—Surety—Remedy of, to revert recovery of entire debt 
from kim by creditor acting in collusion «aith principal debter-—Suit fer declara- 
tien of kis right to be indemmified—Maintainability before actual payment. 

In one sense all sureties are only joint debtors so far as the creditor is con- 
cerned, But in a special sense, a surety id only a surety and not a joint debtor 
though the creditor is entitled to a joint and several decree or even can exclu- 
mively me the surety. In either cese, if the amount ia exclusively recovered 
by the creditor from the surety or one of the debtors who has not received its 
benefit at the time of the borrowing, it can be recovered from the principal 
debtor or the joint debtor respectively. But the exact form of the transaction 
is important. If a person is only a surety, he can be indemnified in an appro- 
priate case, before actual payment, by an anticipatory action. ' 

Appeal against the decree of the Court of the Additional 
Subordinate Judge of Coimbatore in O. S. No. 26 of 1925 
(O. S. No. 17 of 1925, Principal Sub-Court, Coimbatore) . 

The Advocate-General, T. M. Krishnaswami Aiyar and 
N. Rajagopal for appellant. 

S.T .Srinitvasagopalachariar and S. Varadachariar for 
tst defendant-respondent, and C.F . Anantakrishna Aiyar for 
4th respondent. 

The judgment of the Court was delivered by 


Ramesam, J. -_It will be convenient to set forth the 
facts of this appeal by the plaintiff as it arises out of a suit “of 
an unusual character.” The rst defendant (Sheik Dawood) 
and his brother the late Kadir Mohideen carried on business 


*Appeal No. 290 of 1935. sth March, 1926. 
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under the name and style of K. Allauddin Sahib and Sons. The 
plaintiff is a father-in-law of the 1st defendant, but the Ist 
defendant has since discarded the plaintiff's daughter and 
married another wife, the daughter of the 4th defendant. In 
1919 when the transactions commenced,no such misunderstand- 
ings existed between the plaintiff and 1st defendant. The 
brothers executed Ex. D in March,1919 in favour of the Agent 
to the Bank of Madras at Erode in which they stated that all 


. transactions entered into by one of the brothers or both, whe- 


ther under the firm name or not, may be regarded as en- 
tered on behalf of the firm. On 30th July, 1919 the plaintiff 
who is also a merchant of Erode executed Ex.F, a promissory 
note for Rs. 30,000 in favour of the firm. This was delivered 
to the Bank by the firm as an enclosure with Ex. C (in O. S. 
No. 9 of 1923 on the file of the Court of the Additional Sub- 
ordinate Judge of Coimbatore) of the same date as collateral 
security for the firm’s drawings from the Bank on Cur- 
rent Account. It is admitted by both sides that the firm did 
not pay to plaintiff Rs. 30,000 at the time of execution of 
Ex. F. The firm began to draw various amounts from the 
Bank and the Current Account of the Bank showing the draw- 
ings of the firm and payments by it in reduction of its in- 
debtedness to the Bank is Ex. G. It shows that on the 30th 
July the firm drew Rs. 11,500 from the Bank by issuing a 
cheque in favour of plaintiff. Ex. I is the Ledger of the firm 
showing the account between the firm and the present plaintiff. 
It shows that Rs.11,500 was lent by the firm to the plaintiff. 
Thus the amount drawn by the firm from the Bank 
on that date was shown in the documents as a debt of the firm 
to the Bank and secondly as a debt of the plaintiff to the firm 
and thus ultimately reached the plaintiff’s hands. Other 
amounts were drawn by the firm from the Bank. Some por- - 
tions of the amounts reached the plaintiff and appears in Ex. I 
as lent to the plaintiff. | Other portions were utilised by the 
firm for their own purposes or for being lent to other cus- 
tomers of theirs. By 31st August, 1921, the total amount 
drawn by the firm from the Bank amounted to Rs. 30,000 and 
odd and the account closed. On the same date, the Bank en- 
dorsed the note to the 4th defendant who filed on 21st Septem- 
ber, 1921 a suit to recover the amount. (O. S. No. 172 
of 1921 of the Principal Sub-Court afterwards renumbered as 
O. S. No. 9 of 1923 of the Additional Sub-Court). By that 
time the rst defendant’s brother died and his widow and 
daughter were sued in his stead. The present plaintiff was 
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rst defendant and the present 1st defendant was 2nd defend- 
ant and the present 2nd and 3rd defendants were 3rd and 
4th defendants in that suit. It may be added that the de- 
ceased Kadir Mohideen and the present plaintiff married sisters 
and the plaintifi’s brother married the daughter of Kadir 
Mohideen(now 3rd defendant). The suit was decreed, the 
amount to be recovered in the first instance from the assets of 
the firm and after exhausting the assets from the present plain- 
tif. On appeal the decree was modified by the High Court 
into an unconditional decree against all the defendants in that 
suit, but the execution against the present plaintiff was post- 
poned to 16th March, 1925 to enable him to file the present 
suit which was accordingly filed on roth January, 19254 


The plaintiff's contention briefly is that so far as the Cur- 
rent Account between the firm and the Bank is concerned, the 
firm was the principal debtor and he himself was only a surety 
by the execution of the promissory note Ex.F which was en- 
dorsed to the Bank as collateral security, and that, though 
the Bank or its endorsee may obtain a joint and several decree 
against himself and the partners of the firm, he is entitled to 
equitable relief from being ruined by the execution of 
the decree-holder solely against himself acting in collusion with 
the principal debtor. The vakil for the 4th defendant frankly 
stated before us that his motive for executing the decree against 
the plaintiff solely is that the 1st defendant discarded plain- 
tiff’s daughter and that he (4th defendant) is anxious that his 
daughter should not be similarly discarded and that he runs 
such risk if he executes the decree against 1st defendant and 
that he is not colluding with the 1st defendant. This may 
not be actual collusion but is very nearly akin to it. It may 
be also stated here that so far as the account between the firm 
and the plaintiff (Ex. I) is concerned, another suit has been filed 
by the 1st defendant against the plaintiff (O. S. No. 124 of 
1923). Ex. C is the plaint and Ex. V is the written statement 
in that suit. The defence of the plaintiff is that he discharged all 
the dues to 1st defendant. Thus, even if some of the amounts 
drawn from the Bank by the firm ultimately reached plaintiff's 
hands and it is admitted some amounts did so reach them, they 
were the subject of independent loan transactions be- 
tween the firm and the plaintiff and the subject of a separate 
account and of a separate suit. The plaintiff therefore con- 
tends that if it is found that he is owing any amount to the rst 
defendant, it can be lawfully decreed in that suit and there fg 
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no justification for the 1st defendant’s attempt to throw the 
whole burden of the firm’s debt to the Bank on him. 


Mr. Varadachari who appeared for the īst defendant 
contends that the real view to take of the transactions with 
the Bank is that the plaintiff dnd the firm were both principal 
debtors and the plaintiff is not entitled to any relief as surety. 
He concedes that if this suit is dismissed.and if his other 
suit is decreed, it amounts to plaintiff Being made to pay doubly 
for the same amount, that if this suit is dismissed, his other 
suit in so far as it covers all amounts drawn from the Bank 
ought to be dismissed and consequently if the suit by the plain- 
tiff is decreed, his own suit ought to be decreed subject to any 
plea of discharge; but he contends that, of these two alterna- 
tives, the former is the more proper course to take, i. e., that 
this plaintiff's suit ought to be dismissed and that his own suit in 
so far as it covers amounts drawn from the Bank and re-lent 
to the plaintiff ought to be dismissed and as to other amounts 
not so re-lent, the plaintiff, after payment to the decree-holder 
(4th defendant), will be entitled to his remedy against the 1st 
defendant as a joint debtor for contribution even if such a 
round about way may end in plaintiff's ruin. Thus it is clear 
from the contentions of the respondent’s vakil, the rst defend- 
ant’s description of the present suit in paragraph 4 of his 
written statement as a counter-blast to the other sujt is not 
accurate. i 

The main point to be determined resolves itself into the 
question__what is the legal relation of the parties as between 
themselves’ in respect of the drawings from the Bank? Were 
they joint debtors or was the plaintiff a surety for the firm? 
In one sense all sureties are only joint debtors so far as the cre- 
ditor is concerned. But in a special sense, a surety is only a 
surety and not a joint debtor though the creditor is entitled to 
a joint and several decree or even can exclusively sue the surety. 
In either case, if the amount is exclusively recovered by the 
creditor from the surety or one of the debtors who has not 
received its benefit at the time of the borrowing, it can be re- 
covered from the principal debtor or the joint debtor respect- 
ively. But the exact form of the transaction is important. 
If the plaintiff is a surety, he can be indemnified in an appro- 
priate case, before actual payment, by an anticipatory action 
of this kind [vide Ju re Richardson : Ex parte The Governors 
of St. Thomas's Hospital(1) cf. Wolmerhausen v Gullick (2) 


1, (1911) a K B 705 at 715-6. a. (1893) 2 Ch 514 at 518-9. 
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__a case of suing a co-surety, and Veerappa Chetty v. Aruna- 
chalam Chetty (3)— a case of partners]. 

When we examine Ex. G, we find that a considerable part 
of the amount drawn from the Bank reached the plaintifs 
hands and, relying on this fact, the Subordinate Judge held 
that the account was opened substantially for his benefit and 
dismissed the suit. It is true that considerable amounts out of 
the drawings by the firm reached the plaintifl’s hands. But 
it is necessary to remember two points (1) other portions were 
utilised by the firm itself, (2).the drawings appeared first 
in the account of the firm with the Bank and such portions of 
them as were lent to the plaintiff appeared in another account 
between the firm and the plaintif. That the drawings*were 
regarded in the first instance as the firm’s drawings is clear 
from several considerations. For example, the net value of 
the amounts drawn from the Bank that reached the plaintiff 
after giving credit to payments never exceeded Rb. 18,000 
and at the close of the account amounted only to Rs. 3,050. If, 
on the other hand, we look at the account between the firm and 
the plaintiff which covered not only sums re-lent to the plaintiff 
out of the drawings from the Bank but several other tran- 
sactions, the indebtedness of the plaintiff was sometimes much 
less than Rs. 30,000, at other times it far exceeded it. It is 
clear that the sole object of Ex. F was to serve as collateral 
security for the Bank and did not represent a voucher for 
money borrowed. Ex. G and Ex. I must be regarded as the 
two separate and distinct accounts which they purport to be. 
It is true we have to look at the substance of a transaction and 
not the form. But where the form itself is part of the sub- 
stance, we must attach weight to the form also. Mr. Varada- 
chari relied on S. 37 of the Negotiable Instruments Act. But 
on the facts relating to Ex. F the section has no application. 
It is conceded that the plaintiff is entitled to an equitable relief 
if the facts justify it (see Buckley, L. J.’s remarks in the 
case already cited). The only question is one of fact and 
we agree with the learned Advocate-General’s contention for 
the plaintiff. The Subordinate Judge seems to have been 
led away by certain false statements which the plaintiff made 
in the pleadings and depositions in the other case on matters 
which have really no bearing on the material point before us 
in his anxiety to save himself from the joint pressure of the 
Ist defendant and 4th defendant. It is true the Subordi- 


s. (1924) 47 ML J 168 at 173-4 (P C). 
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nate Judge has observed the witnesses and we have not, as he 
seems to be anxious to point out. But the point before us 
is not one of choosing between the oral evidence but what is 
the real meaning of Exs. G, I, F with such light as is thrown 
on them by the oral evidence, if necessary. It is true, as 
Mr. Varadachari contends, that. the real effect of the transac- 
tions of 1919 should be ascertained from the documents of 
the time and not from the later conduct of the parties, such as 
the filing of the connected suit O. S. No. 124 of 1923 by the 
1st defendant. Our conclusion is based on the documents of 
1919 only and the plaint in O. S. No. 124 of 1923 only 
corroborates and supports it. 

There will be a decree declaring that the plaintiff is only 
a surety -for the firm of Allauddin and Sons repre- 
sented by defendants 1- to 3 and that defendants 
1 to 3 are bound to indemnify the plaintiff in res- 
pect of the decree in O. S. No. 9 of 1923 and defendants 1 to 
3 are liable in the first instance to satisfy the 4th defendant's 
decree as per the terms of the Sub-Court’s decree in O. S. No.g 
of 1923. 

In the event of non-satisfaction of 4th defendant’s decree 
by defendants 1 to 3 to the extent of the amount as decreed by 
the Sub-Court in O. S. No. 9 of 1923 within three weeks, plain- 
tiff will have liberty to apply in execution to raise the amount 
due under the said decree by appointment of a Receiver or 
otherwise from the assets of the firm and have the same paid 
to the 4th defendant in satisfaction of the said decree. 

If the said decree is executed against the plaintiff in whole 
or in part the plaintiff shall have liberty to apply to the Court 
to have paid to him out of the funds raised under the last para- 
graph the amounts realised by the decree-holder from the 
plaintiff by such execution. 

“Plaintiff's prayer (2) in paragraph 18 will be dismissed 
and the appeal is dismissed as against 4th defendant. Plaintiff 
will have proportionate costs throughout on the footing that 
the relief in respect of which he succeeds is worth Rs. 35,000 
and will pay proportionate costs in respect of the first three 
amounts in Sch. II (the costs will include the costs of private 
printing). Plaintiff will pay half the costs to 4th defendant 
and the ist defendant will pay the other half of the costs of 
4th defendant throughout. 


A. S. V. Decree modified . 
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IN THE Hicu Court oF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice PHILLIPS AND MR. JUSTICE 
MADHAVAN NAIR. 


C. Venugopalachariar ... Appellant* (Petitioner) 


v. 
K. Chinnulal Sowcar and others. . .Respondenis (Respondents 
I to 5 and 7 to 10). 

Premincial Insoloency Aci (V of 1920), S. 43 (1)—Order of ansalmeni 
uader—Setting asde of, under O. 9, Civil Procedure Code—Cowrts power ef— 
Remedy of insoloem in suck a case—S. 10 (2) of Inseloency Aci—Fresh applice- 
tion for adjudication uuder—Pregincial Inselocucy Act; S. 5—Efea—S. 43— 
Mandatory er directery. 

S. 43 of the Provincial Insolvency Act is clearly mandatory. 6 

When an order of annulment has been passed under S. 43 (1) of the 
Provincial Insolvency Act, it is not open to the Insolvency Court to set aside 
its order by virtue of the provisions of O. 9, Civil Procedure Code. 8. ro (a) 
of the Insolvency Act itself provides a special procedure by means of which 
the insolvent can have his remedy. According to that section he can, after 
obtaining leave of the Court, file a fresh application for adjudicating him an 
insolvent on the same facts. He cannot therefore rely on the provisions of 
the Civil Procedure Code by virtue of 8. 5 of the Insolvency Act. 

Arunagiri Mudaliar v. Kandaswami, 19 L W 418 followed. 

CRP No. 554 of igas not followed, 

Appeal against the order of the District Court of Chingle- 

put, dated rst April, 1925 in M. P. No. 129 of 1924inO. P. 
No. 63 of 1923. 


S. F. Venugopalachariar for appellant. . a ee nal 
Respondents not represented. at: 


The Court delivered the following 

JUDGMENTS Phillips, J. -_The question for decision 
in this case is whether, when an order of annulment has been 
passed under S. 43 (1) of the Provincial Insolvency Act, it is 
open to the Isolvency Court to set aside its order by virtue of 
the provisions of O. 9 of the Code of Civil Procedure: The 
wording of the section is “If the debtor does not appear on 
the day fixed for hearing his application for discharge the 
order of adjudication shall be annulled...” This certainly 
seems to be a mandatory provision, but it is contended for the 
appellant that the word “shall” does not necessarily make the 
order mandatory and that it may be treated as merely directory. 
A similar question was considered in C. R. P. No. 554 of 
1925, a case in which the debtor had not applied for discharge 
at all and on that ground his insolvency was annulled and it 
was there held that the Court had power to review its order of 
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annulment.It only differs slightly from the present case and can- 
not really be distinguished on principle. On the other hand, 
ina case in Arunagiri Mudaliar v. Kandaswami M udaliar (1) 
Waller, J. was of opinion that S. 43 was absolutely peremp- 
tory in its terms and that therefore time could not be granted 
for applying for discharge. Krishnan, J. did not take this 
view, but he apparently held that if an order for annulment had 
been made the provisions of S. 10 (2) should be applied. I 


am inclined to agree that S. 10, cl. 2 governs this case. Under 


>. 5 of the Act the provisions of the Civil Procedure ‘ Code 
are to-be applied subject to the provisions of the Act. S. 10 
(2) provides a definite remedy for a debtor in respect of 
whomean order of adjudication has been annulled, and it gives 
him permission to present another petition on the same facts, 
provided that he satisfies the Court that he was prevented from 
prosecuting his application by any reasonable cause. Such a 
remedy: is certainly distinct from any remedy granted by the 
‘Civil Procedure Code and appears to prescribe definitely the 
procédure to be adopted. If that is so, then I think that the 
words “subject to the provisions of this Act” in S. 5 must, have 
their full force; when the Act prescribes a definite method by 
which the debtor can obtain his remedy it is not open to him to 
adept” othér méthods which would be open under the Civil 
Ptocedtire Code.’ “No provision similar to S. 43 was contained 
in the old Provincial Insolvency Act and it is obviously one of 


.the provisions of the new Act that the debtor shall be obliged 


to apply for discharge if he wishes to retain the benefits of 
insolvency so as to put an end to the proceedings in insolvency. 
Provisions have been enacted in S. 43 (1) that if he does not 
apply .for discharge his adjudication shall be annulled, but it 
allows him in certain cases a further remedy of presenting an- 
other- petition in insolvency which is the method of giving 
relief fo persons who have been prevented by bona fide causes 
from prosecuting their applications. In this view, with all res- 
pect, I'am not prepared to accept the views expressed in C. R. 
P. No.554 of 1925 but would rather adopt the opinion ex- 
pressed in Arunagiri Mudaliar v. Kandaswami Mudaliar (1). 
Although the insolvent has a remedy prescribed by the Act, he 
has chosen to apply under O. 9. His petition was rightly 
dismissed. 

_.. The appeal is accordingly dismissed. < 

. Madhavan Nair, J. —1 entirely agree. The question 

is-whether by virtue of the provisions contained in S. 5 of the 
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Provincial Insolvency Act the sop Ane is entitled to ask the 
Court to consider his application to restore and rehear the 
petition for discharge dismissed on account of his default 
under S. 43. In my opinion, S. 43 is clearly mandatory; S. § 
states that subject to the provisions of the Insolvency Act the 
Insolvency Court in regard to proceedings under the Act shall 
have the same powers and shall follow the same procedure as 
it has and follows in the exercise of original civil jurisdiction. 
But the Provincial Insolvency Act itself has provided in S. 10 
(2) a special procedure by means of which the appellant can 
have his remedy. According to that section, after obtaining 
leave of the Court he can file an application for adjudicating 
him an insolvent. The intention of the legislature therefore 
seems to be that in this class of cases arising under S.'43, the 
special procedure referred to in S. 10 (2) should be followed 
and not the provisions of the Civil Procedure Code. Ati is 
therefore clear that the appellant cannot rely 'on the provisions 
of the Civil Procedure Code by virtue of S. 5 of the Insolvency 
Act. 
As regards the authorities, it was decided in C. R. P. 
No. 554 of 1925 that it is open to apply for review in a case 
where the debtor failed to apply for discharge under S. 43 
within the specified time; but the learned Judges do not make 
any reference to.the provisions of S. 10 (2) of the Insolvency 
Act. Krishnan, J.’s view in Arunagiri Mudaliar v- Kanda- 
swami Mudaliar (1) as regards S. 10 (2) supports our con 
clusion, though his decision sitting as a single Judge in C.R.P. 
No. 554 of 1925 is in favour of the appellant's contention. 
No reference is made in that judgment to S. ro (2) of the 
Provincial Insolvency Act. 

I agree with my learned brother that it is not open to the 
appellant to rely on the provisions of the Civil Procedure Code 
in this case. I would also dismiss the appeal. 

A.S. V. Appeal dismissed. 





| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -_Mr. JUSTICE KRISHNAN. 

Raghava A ta and another. ..Apprs.* (Defts .4 and 5) 
Tal Thevan and éthere:, . Respts. (PIf. and defts. 1 Ito 3). 

Civil Procedere Code, O. 5; R. 33—Mortgagee—Sidt for pessession by, 
against mortgagor and against persons denying title and pessexsiom of mortgager 
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and mertgaged—Decree dismissing suit en basis of fading against title and 
possession of mortgagor and mortgages—Dismissal of suit against mortgagor 
alse—Ormission of mortgagee to appeal—Appeal by morigager—Right of—Find- 
ing im appeal in faveur of title and possession of morigager and moerigagse— 
Decres fer possession te mortgagse—Pewer of Appellate Court te give—Civil 
Procedure Cade, O. 41, R. 35. 

The plaintiff claiming as mortgagee from certain Mahajanams of a village 
sued to recover possession of the suit properties from defendants 1 and 2. The 
Meahajanams were made party defendants for the express purpose of determining 
the rights of all parties concerned. Defendants 1 and 2 denied the right of 
the Mahajanams as well as thet of the plaintiff. They pleaded thet they bad 
neither title nor possession within 12 years before the date of sult. 

The District Munsif found the points raised in favour of defendants 1 
and 2 and „dismissed the suit with costs both ageinst defendants 1 and s and 
agninst the Mahajanams. 

The plaintiff did not appeal from the Munsifs decree, but two of the Maba- 
janams did, feeling themselves aggrieved by the finding of the Munslf that 
neither the mortgagors (Mahajanams) nor the mortgagee had any title ur 
pdesession within 12 yeare of suit. On the appeal of the Mahajanams tho 
Sub-Judge was apparently inclined to hold that both title and powesalon of the 
mortgagors within the Iqst 12 years were established. 

He thought that the omission of the plaintiff to appeal from the MunsiPs 
decree was a bar to his giving a decree for posession against defendants 1 
and 2, but, being of opinion that the plaintifPs conduct ought not to prejudice 
the rights of the Mahajanams, he made a declaration in his decree dismissing 
the appeal that the rights of the appellants before him amongst other Maha- 
jJanams in the properties in dispute were left undetermined. 

Held, reversing the Sub-Judge, that his disposal of the appeal was not at 
all proper. 

If the Sub-Judge was of opinion that the title of the mortgagors as well 
as their possession within 12 years was proved, he should have given a decree 
giving effect to those findings, Even if the mortgagors were not entitied to 
possession and they could not get a decree for possession, the Sub-Judge could, 
ander O. 41, R. 33, Civil Procedure Code, have given a decree to the plaintiff, 
even though he had not appealed. 

Held further, that the Mahajanams had a right of appeal against the decree 
of the Munslf, because, though that decree was formally in favour of the Mahe- 
janama, the Munsif had given effect to his adverse findings that the mortgagore 
as well as the mortgagee had no title and no posession within 1a years by 
dismissing the plaintifs sult, and so Jong as that dismissal remained, 
it would prejudice the rights of the Mahajanams. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Sivaganga in Appeal Suit No. 95 of 1921 
(A. S. No. 37 of 1921, District Court, Ramnad) preferred 
against the decree of the Court of the Principal District Munsif 
of Manamadura in O. S. No. 176 of 1918. 

R. Srinivasa Aiyangar for appellants. 

K. Rajah Aiyar and V. Ramaswami Aiyar for respond- 
ents. f i 
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The Court delivered the following 


JupGMENT :_This Second Appeal arises in a suit 
brought by the plaintiff claiming as mortgagee from certain 
Mahajanams of the village to recover possession of suit pro- 
perties from defendants 1 and 2. The Mahajanams were 
made party defendants for the express purpose of determining 
the rights of all parties concerned. Defendants 1 and 2 denied 
the right of the Mahajanams as well as that of the plaintiff. 
They pleaded that they had neither title nor possession within 
12 years before the date of suit. 


The first Court found the points raised in favour of de- 
fendants 1 and 2 and dismissed the suit. Against that decree 
the plaintiff did not appeal. But two of the Mahajanams 
appealed. As a matter of fact the First Court had dismissed 
the suit against the Mahajanams also with costs. Neverthe- 

| less as the finding of the First Court that neither the mortga- 
gors nor the mortgagees had any title or possession within the 
last 12 years was against the interest of the mortgagors, they 
appealed against that decree. In appeal the case has been 
disposed of in a curious manner by the Subordinate Judge. He 
discussed the evidence in the case and was apparently inclined 
to hold that both title and possession within the last 12 years 
of the mortgagors were established but he has come to no very 
definite and clear findings on these points. He goes on to 
say “But for the fact that the plaintiff whose suit was dis- 
missed has not chosen to appeal against the decree there: will 
be no difficulty in the appropriate decree to be passed herein. ” 


Apparently if the plaintiff had appealed he would have 
been given a decree for possession against defendants 1 and 2. 
But the Subordinate Judge says: “I am unwilling to set 
aside the decree of dismissal so far as the plaintiff is concerned 
without his taking exception to it, but at the same time such 
conduct of the plaintiff should not be allowed to prejudice the 
rights of the Mahajanams two of whom are the appellants. ” 
He therefore proceeds to declare “ that the rights of the avpel- 
lants amongst other Mahajanams in the sites A. B, C, D are 
left undetermined ” and dismisses the appeal. He makes the 
declaration so that by reason of the default of the plaintiff the 
rights of the appellant may not be prejudiced. I think that 
this is not a proper disposal of the anneal. The learned 
Judge should have come to definite findings on the points 
raised in the case and if he was of opinion that the title of 
_ the mortgagors as well as their possession within 12 years was 
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proved he should have given a decree giving effect to those 
findings. It may be that as the mortgagors are not entitled 
to possession they could not get a decree for possession. But 
a decree for possession could have been given to the plaintiff, 
mortgagee under O. 41, R. 33, Civil Procedure Code, even 
though he had not appealed. It was contended that the rule 
above-mentioned could not be applied because the appeal of 
the mortgagors in the Lower Appellate Court was itself not a 
competent one. as there was nothing in the decree passed by 
the First Court which was against them. Itis however clear 
ta my mind that though that suit was dismissed against them 
by the First Court that Court had given effect to its adverse 
findings that the mortgagors as well as the mortgagee had no 
title and no possession within 12 years by dismissing the plain- 
tiff's suit. So long as that dismissal remained, it would pre- 
judice the mortgagors. They had therefore a right of appeal 
against the First Court’s decree. : 

The learned vakil for the respondent cited The Secretary 
of ‘State v. Swaminatha Goundart (1) in. his favour. But 
that case is different from the present case. There it was held 
as the headnote shows “the fact that in the judgment there is 
an adverse finding on a point not directly or substantially in 
issue between the parties will not give a party a right to con- 
test such a finding where the.decree is entirely in his favour 
and does not necessarily imply, that finding. The finding 
would not act as res judicata as regards such a point.” 

_In the present case though the decree was formally in 
favour of- the mortgagors there were findings against their 
contentions on which the Court acted dismissing the plaintiff's 
suit. Those findings are on points directly and substantially 
in issue between the parties; in fact they were practically the 
only issues of importance in the case. In these circumstances 
the ruling in The Secretary of State v. Swaminatha Goun- 
dan (1) cannot be applied. I am inclined to think that the 
mortgagors were entitled to appeal. This view is in accord- 
ance with the view taken by Sir Kumaraswami Sastri, J. in 
Venkateswaralu v. Lingayya (2). 

"In the Lower Appellate Court no objection seems to have 
been taken by the 1st and 2nd defendants to the maintainability 
of the appeal on the ground that there was no decree against 
the appellants. “The appeal I think was a competent one in 
the Lower epee Court and it should have been disposed 
hea Se a (i911) I L R 57 Mad. as : AMEA x 
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of according to law. The decree of the Lower Appellate 
Court must therefore be set aside and the case remanded to it 
for a fresh disposal according to law. The costs will abide 
and follow the result. The Court-fee paid will be refunded 
to the appellant. 

A.S. V. Decree sei aside: Case remanded. 


In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE ODGERS. 
Abdul Khadar Sherif Saheb ... Appellant* (Deft.) 


v. 
Lalu Bi ... Respondent (Plaintif). 

Provincial Small Cause Courts Act—Sch.U, Art. 3%—MMaixtenance—Suit 
relating to—Deed of maintenance in faveur of a lady executed by a person nei 
in lana bound to maintain her—A mount recoverable under—Suit for—If ome re- 
lating to mapmtenance—Mahomedan lady—Maintexauce deed in favour of, exe- 
cuted by third party—Duration of—Diworce of lady by husband—Deed if ceases 
te have effect by reason of—Construction ef deed. 

A brother-in-law, who was not in law bound to maintain his sister-in-law, 
executed a registered deed of maintenance in her favour. Held, that a suit 
brought on ‘that deed by the sister-in-law agninst the brother-in-law for the 
recovery of a sum payable to her under that deed was not a suit relating to 
maintenance under Art 38 of Sch. a of the Provincial Small Cause | Courts 
Act. ngin NAN Dara 3 : 

The plaintiff, 2 Mahomeden lady, had applied to a Magistrate for an order 
under -S. 348 Crimingl Procedure Code directing her husband to give her main- 
tenance. She was then living apart from her husband. In settlement of 
the disputes between che parties the defendant, the sister’s husband of plaintiffs 
husband, executed a registered dedd, ‘described as one of maintenance, in favour 
of- the plaintiff. The deed recited misunderstandings between the plaintiff and 
her husband and that she desired some maintenance allowance. By the deed 
the defendant agreed to provide it for the whole of her lifetime, i. e., Ra 40 
payable every year on the goth of a named month. The deed proceeded: 
“During the whole of your lifetime I shall not mortgage, etc., this security lands 
in favour of, etc....... . you shall stay in the house of your father-in-law 3r 
at any other place and be receiving the maintenance allowance.” 

After the execution of the said deed, the plaintiff was divorced by her 
husband. 4 


On a question arising as to whether the deed ceased to have effect by rea- 


mn of the said divorce, keld, that there was nothing in the circumstances of the 
case to justify the Court importing into the deed the condition that it was to 
have effect only during the continuance between the plaintif and her husband 
of the relationship of wife and husband. 

On the proper construction of the deed the plaintiff xvas entitled to the 
maintenance payable under it for her life. 


Second Appeal against the decree of the District Court 
of Guntur in'A. S. No. 140 of 1922 preferred against the 


*§ A No. 1187 of 1933. _  grd March, 1926, 
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decree of the Court of the District Munsif of Tenali in O. 5. 
No. 182 of 1921. i 
Ch. Raghava Rao for appellant. 
K. Ramamurthi and K. Kameswara Rao for respondent. 
The Court delivered the following 
JUDGMENT :—A preliminary objection has been taken in 
this case on which | have heard a long argument as to whether 
this is a suit relating to maintenance under Art. 38, Second 
Schedule, Provincial Small Cause Courts Act. I much regret 


_that on a careful consideration of the case 1 must find against 


the preliminary objection. The suit is brought for a sum of 
Rs, 76 and is brought by a sister-in-law against a 
brother-in-law who is not in law bound to maintain her but 
who entered into an agreement evidenced by document Ex. C 
with her. About this document I can say nothing at present 
as I shall have to hear the argument on the merits, but it calls 
itself a deed of maintenance and the suit is apparently brought 
on what the plaintiff calls a registered maintenance deed. In 
this case I was prima facie impressed with the fact that a suit 
for maintenance would in the ordinary acceptance of the term 
be a suit by a wife or in exceptional cases a daughter against 
husband or father for maintenance. I should have thought 
prima facie the expression was inapplicable as between a 
brother-in-law and a sister-in-law and I was very much inclined 
to hold at first that this was a mere suit on the contract Ex. C 
between one stranger and another as far as any obligation in 
law is concerned déhors the document. Various cases have been 
quoted on either side of the line, but I think J must follow the 
case in Munir-ud-din v. Samir-un-nissa Bibi (1) which seems to 
show that it is not necessary in order to take the case out of the 
cognizance of the Small Cause Court that the person bound 
in law to maintain should be one of the parties. Muhammad 
Hussain v. Nur Jahan (2), another Allahabad case, is to the 
same effect. In Munir-uddin v. Samir-un-nissa Bibi (1) 
the cases quoted by the learned vakil for the respondent from 
the Allahabad Weekly Notes are distinguished and I think the 
main point of distinction is that the maintenance-holder was not 
a party in either of them. The same remark applies to Anna- 
sami Sastrial v. Ramaswami Sasirial (3). The decision in 
Mohideen Vava Ravuthan v. Moosa Naina Ravuthan (4) 
went on the consideration (that the maintenance holder, if the 





1. (1917) ILR 40 A 43. a. (1912) 16 IC xg. 
3- (1913) ILR 38 M 553. 4. (1896) 6 M L J 137. ' 
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expression can be allowed in this case, was himself a co-sharer 
with the defendant, and therefore not entitled in law to call 
apon the latter to provide maintenance). 

.  Tocome to the merits this appeal which is all about Rs.76 
has taken all day in this Court. Plaintiff was the wife -of 


Syed Ismail Saib and his sister’s husband is the defendant. It . 


appears that Syed Ismail Saib and his wife did not live happily 
together. She accused him of beating her and driving her 
from his house, robbing her of her jewels and purchasing one 
acre of land which is charged with her maintenance under 
Ex. C which is the document in dispute in this case. It appears 
that the lady had applied to a Magistrate for an order under 
S. 488 of the Criminal Procedure Code for maintenance. She 
was then living apart from her husband and in settlement of 
the disputes between the parties, Ex. C was entered into. It 
should be mentioned that since the execution of Ex.C in August, 
1918 Syed Ismail Saib has divorced his wife and the allegation 
for the defendant is that the deed has ceased to have effect for 
this reason. Mr. Raghava Rao for the appellant relies on 
three circumstances with regard to Ex. C. The deed is 
described as one of maintenance as I have already pointed out 
in the judgment on the preliminary objection. It recites mis- 
understandings between the brother-in-law, i. e., husband and 
the lady, that she desired some maintenance allowance, he 
agreed to provide it for the whole ‘of your lifetime’, i. ¢.,Rs.40 
payable every year on the 30th of Bahula of Pushya month. 
It proceeds: 

‘During the whole of your lifetime I shall not mortgage, etc., this 
security lands in favour of, etc............. ‘You shall stay in the house of your 
father-in-law Syed Lathief Saib or at any other place and be receiving ihe 
maintenance allowance.” 

It has been argued and it is conceded that the Magistrate s 
order should not be executed after a divorce has taken place. 
It is contended that that principle should be applied to this 
document, Ex. C. Three facts are relied on as showing that 
Ex. C must have been intended to operate only during such 
time as Lalu Bi continued to be the wife of Syed Ismail Saib. 
First,she is described as Lalu Bi,“the wife of Syed Ismail Saib,” 
which was a perfectly true description at the time Ex. C was 
executed and one fails to see in what other way the lady could 
have then been identified. In my opinion, no force whatever 
can be given to the argument based on that description. 

The second point is the Mahomedan Law, which is clear, 
namely, that after divorce a wife is not entitled to maintenance. 
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Thirdly, the magisterial proceedings to which I have referred. 
It is clear that if you are to get away from the plainterms of 
the contract you have to read into it something which is not 
there and in order to entitle you to read into it something that 
is not there you must in my opinion fall within the decisions 
based on Taylor v. Caldwell (5) of which Krell v. Henry (6) 
is an example, that is to say, there must be a state of things, 
which appears from the evidence, from the circumstances, 
from the extrinsic surroundings to have been assumed by the 
parties to have been the foundation or basis of the contract, so 
that if that basis fails the contract becomes unenforceable. You 
have in the words of Vaughan Williams, L. J. to ascertain 
frofn the surrounding circumstances recognised by both the 
contracting parties what is the substance of the contract and 
then to ask the question whether the substantial contract needs 
for its foundation the assumption of the existence of particular 
state of things. Why should we assume in this contract that 
it was only to last so long as the woman remained the wife of 
another man? What evidence is there that it was the intention 
of both parties to the contract, for nothing less will do, that 
that was the basis on which the contract was made when the 
contract contains words diametrically opposed to any such con- 
struction? Twice in the contract appear words ‘for the whole 
of your life-time’. It may be as the learned Subordinate Judge 
points out that the lady waived valuable rights of a much 
greater value than she has obtained under this contract. If 
that is the case, it seems unreasonable that, having entered into 
this contract with her husband’s friend and relation, the hus- 
band should have had it in his power five minutes afterwards 
to divorce her and thus nullify the terms of the contract. 1 
agree with both the Lower Courts and see no reason whatever ‘ 
for implying as the basis of this contract which both the parties 
must have contemplated the condition that this lady was to 
remain the wife of Syed Ismail Saib or rather that the contract 
was only to have effect’ during the continuance of that relation- 
ship. For these reasons, I am of opinion that the second 
appeal must be dismissed with costs. 


A.S.V. Appeal dismissed. 
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IN THE Hic Court OF JUDICATURE AT MADRAS. 


Present MR. Justice DevADoss AND MR. JUSTICE 
WALLER. 


Narayana Chettiar and another... Æ ppellants* (Defis. Nos. 5 
and 7 and Counter-petisioners 


5&7). 


v. 

P. C. Muthu Chettiar and others. .\. Responderis (and 
Plaintif-petitioner and defts. 
8, 9 and 10 counger-petitioners 

‘ 8 to 10). 


Civil Procedure Cede, O. 9—Inapplicability to execution proceedings—O .47, 
R. 4, cl.(2) (a) —Review—A pplication for—Notke to opposite party—Necesfity— 
Order made without netice—Irregular or illegal—Execution applicatiow—Dis- 
missal for default—A pplication for restoration—Notice tp oppesite party— 
Necessity—Order of restoration without sotice—Validity—Finality—Review— 
Greunds—Pleader’s absence if one—Execution A pplication—Dirwissal for failure 
to furmish information; necessary for preceeding with execution—Dismissal under 
O. 21, R. 57 or for default of appearance—Cwil Procedure Cede, S. 151— 
Execution application dismissed for defanli—Restoration under inherent powser— 
Validity. 

Order 9, Civil Procedure Code, does not apply to execution proceedings, and 
a Court has no power to restore to file an application which was dismissed for 
default. 

Notice to the opposite party is imperative under cl. (2) (a) of R. 4 of O. 47, 
Civil Procedure Code. An order made without such notice is an illegal and not 
merely an irregular order and the party effected is not bound by such order. 

An application for execution was, owing to the abeence of the decree-holder's 
pleader, dismissed. It was afterwards restored to file without notice to the 

opposite party. 

Held, that the order restoring the application to file could not be considered 
to be a final order and the opposite party on coming to know of the order could 
urge any objection which it was open to him to urge if he had notice of the 
petition for restoration. 

Held further, that the order restoring the application without notice to the 
opposite party was illegal. 

The absence of a pleader is not a ground for review. 

Where a decree-holder was asked to furnish certain information to the 
Court to enable it to proceed with the execution, end, on his failure to furnish 
the information or produce the necessary papers for proceeding with the 
execution, his application was dismiseed, ksld that the decree-holder brought 
himself within O. a1, R. 57, Civil Procedure Code and that the diamiseal of 
the application could not be considered to be a dismissal for default of appearance. 

The fact that a fresh application for execution will be barred by limitation 
is not a ground for invoking the inherent power of the Court under 8. 151, Civil 
Procedure Code, to restore an application dismissed for default. 
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Appeal against the order of the District Court of Ramnad at 
Madura, dated 1oth September, 1923 in Appeal Suit No. 153 
of 1922 preferred against the order of the Court of the Sub- 
ordinate Judge of Ramnad at Madura, dated 14th March, 
1922 in E. A. No. 396 of 1921 in E. P. No. 36 of 1920 in 
O. S. No. 14 0f 1908: 

C. S. Venkatachariar for appellants. 

` M. Patanjali Sastri, and C. S. Rama Rao Sahib for 
agave: 

The Court delivered the following 


JupcMentT:_The 1st respondent herein filed an applica- 
tion on 23rd February, 1920 for the execution of the decree in 
O.°S. No. 14 of 1908. The application after several ad- 
journments came on for hearing on 11th October, 1921 when, 
owing to the absence of the decree-holder’s pleader, it was 
dismissed. ` The decree-holder’s pleader appeared before the 
Court some time after and the Court restored the application to 
file without notice to the opposite party. On the same day, 
the application was made by the decree-holder for an amend- 
ment of the execution application. When the amendment 
application came on for hearing the judgment-debtors contend- 
ed that the order restoring the petition to file was illegal and 
that the amendment petition should not be allowed. The Sub- 
ordinate Judge of Ramnad held that O. 9, R. 9, Civil Proce- 
dure Code, was not applicable to execution proceedings and 
that the order restoring the petition to file, if treated as an 
order under O. 47 was illegal as the other party was not given 
notice of the application. In the result, he dismissed the peti- 
tion for execution as well as the application for amendment. On 
appeal the District Judge held relying on Janaki Nath Hore v. 
Prabhasini Dasee (1) that the Court has power under O. 47 
to restore an application dismissed for default of appearance 
of the applicant and that even if it was not an order under 
O. 47, it should be treated as one made under S. 151. He 
set aside the order of the Subordinate Judge and remanded the 
execution application for disposal according to law. Defendants 
5 and 7 have preferred this appeal against the order of the 
District Judge. 

The first contention A by Mr. C. S. Venkatachariar 
for the appellants is that the Court had no power to restore an 
application to file which was dismissed for default as O. 9, 
Civil Procedure Code, did not apply to execution pigsecenes 


1. (1915) ILR gg C. 178. fr ene 
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We have recently held in a case reported in Kaliakkal v. Palani 
Goundan (2) that O. 9, Civil Procedure Code, did not apply 
to execution proceedings. Mr. Patanjali Sastri who appears 
for the 1st respondent does not challenge the correctness of 
this decision and concedes that O. 9 is not applicable to execu- 
tion proceedings. The order of the Subordinate Judge was 
not, therefore, one passed under O. 9, R. 9. 


It is next contended that the order restoring the execution 
petition to file should not be treated as an order made 
in review of the order dismissing the application. The Sub- 
ordinate Judge, when he restored the execution application to 
file, did not issue notice to the other side. Under O. 47, 
R. 4 notice to the other side is imperative. Cl. 2 (a) is as 
follows: 

“No such application shall be granted without previous notice to the 
opposite party to enable him to appear and be heard in support of the decree or 
order, a review of which is applied for ” 

The question is whether an order passed without notice 
is a nullity or only an irregular order which the Court had 
jurisdiction to pass. The District Judge has relied upon 
Janaki Nath Hore v. Prabhasini Dase (1) 
as supporting his view that the order of the Subordinate Judge 
was an order under O. 47. In thatcase it was held 
“where an appeal was summarily dismissed by a Division 
Benck of this Court and such order was ultimately set aside on 
review by the said Bench on an ex parte application without 
notice to the respondents, that the last order was valid even in 
the absence of such notice.” The learned Judges held that 
the respondent was not ‘the opposite party’ within the meaning 
of R. 4, cl. (2) (a), interested to appear and support the 
order of dismissal when the only order sought to be substituted 
therefor was that the appeal be heard in his presence. With 
very great respect we are unable to follow the reasoning of the 
learned Judges. When an appeal is dismissed the decree of 
the Lower Court is left undisturbed and the respondent is en- 
titled to the benefit of such dismissal, and when the dismissal is 
sought to be set aside it is he that is interested in supporting 
the order of dismissal. They conceded that an order of review 
can be made without previous notice to the person interested in 
supporting the order sought to be reviewed, but their view was 
that there was no opposite party when the Court was moved to 
set aside the order of dismissal for default. This case was 
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followed by another Bench of the Calcutta High Court in The 
Official Trustee of Bengal v. Benode Behari Ghose Mal (3). 
In that case though the learned Judges observe that they prefer 
to follow Janaki Nath Hore v. Prabhasinit Dasee (1) 
in preference to a previous decision in Abdul 
Hakim Chowdhury v. Hem Chandra Das (4), 
they rest their decision upon the practice obtain- 
ing in the Calcutta High Court for forty years under which an 
appeal summarily dismissed under O. 41, R. 11, is set aside 
on review by the same Bench. These two cases cannot be 
authority for the position that no notice is necessary in the case 
of a review of an order under O. 47, for the practice of 
the Calcutta High Court was rightly or wrongly to set aside a 
summary order of dismissal on an application made for that 
perpose. In Abdul Hakim Chowdhury v. Hem Chandra 
Das (4) it was held that non-compliance with R. 4 of O. 47 
rendered the granting of an ex parte application for review a 
nullity. Holmwood, J. observes at page 439 — ` 

“Tt is clear that noncompliance with R. 4 of Order 47 renders the 
granting of this application for review, which was prejudicial to the respond- 
ent, a nullity and that soch an application could not be granted without previous 
notice.” 

This judgment was concurred in by Chapman, J. 


Where the law requires that a certain formality should be 
complied with before an order could be made, it is not open to 
the Court to ignore the clear provision of the law and pass an 
order without complying with it. The notice to the opposite 
party is imperative under R. 4, cl. (2) (a). Itis urged by the 
respondent that when the Subordinate Judge restored the peti- 
tion to file, the appellants should have preferred an appeal 
against that order and when a remedy is open to a party against 
an irregular order made by a Court it should not be considered 
to be a nullity; for the Court has power to review its own order 
and if it reviews it irregularly the party affected by the order 
should appeal against it and R. 7 (b) provides for an appeal if 
the Court granting the review contravenes the provisions of 
R. 4. The question is not whether the party to an illegal order 
has a remedy or not. If a Court does something which it is not 
authorised by law to do, that order has no legal force. Such 
an order is illegal and not merely an irregular one and a party 
is not bound by the illegal order.In Surajpal Pandey v. Utim 
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Pandey (5) the learned Chief Justice and Coutts, J., declined 
to follow the case in Janaki Nath H ore v Prabhasini Dasee(1) 
and held that “where an appeal has been dismissed for default 
it cannot be restored under O. 41, R. 19, which has no appli- 
cation to such a case; nor can it be restored under O. 47, 
R. 4, cl. (2) without notice to the opposite party,” and “‘if the 
appeal is restored without such notice and disposed of without 
the opposite party becoming aware of the order of dismissal or 
restoration; that party is entitled, as soon as the matter is 
drawn to its notice even in Second Appeal, to a hearing.” 

The order of the Subordinate Judge restoring the appeal 
to file cannot be considered to be a final order and the opposite 
pasty on coming to know of the order could urge any objection 
which it was open to him to urge if he had notice of the peti- 
tioner for restoration. This was clearly laid down by the 
Privy Council in Krishnaswami Panikondar v. Ramaswami 
Chettiar (6). In that case Sankaran Nair, J. without notice 
to the respondent excused the delay in filing the appeal and 
admitted it. When it came on for hearing after notice an 
objection was taken before the Division Bench which heard it 
as being out of time. The Division Bench after an examina- 
tion of the affidavits filed on both sides dismissed the appeal as 
provided by S. 4 of the Limitation Act. It was contended 
before the Privy Council that the order of Sankaran Nair, J. 
was final and that the Division Bench had no jurisdiction at 
the hearing of the appeal to reconsider the question whether 
the delay was excusable. ‘Their Lordships observe at p. 416: 

“This order of admission was made not only in the absence of Rama- 
wami Chettiar, the contesting respondent, but without notice to him. And yet 
in terms it purported to deprive him of a valuable right, for it put in peril the 
finality of the decision in his favour so that to preclude him from, questioning 
its propriety would amount to a denial of justice. It must, therefore, in com- 
mon fairness be regarded as a tacit term of an order like the present that though 
unqualified in expression it sould be open to reconsideration at the instance of 
the party prejudicially affected; and thie view is sanctioned by the practice of 
the Courts in India.” 

The order of the Subordinate Judge therefore restoring 
the petition could not be considered to be a final order and is 
open to the objection of the other side. On any ground it 
was open to it if notice had been issued. . 

There are at least two stages ina review application. 
When a review application is filed, the Court gives notice to 
the opposite party and on hearing the opposite party if it con- 

1. (1915) I L R 4g C 178. 5. (1921) 63 I C 99. 
6. (1917) TIL Rar Mara: sa M L J 63 (P C). 
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siders there are grounds for re-opening the case it grants the 
application and it after review it sees reason to alter the order 
already passed, it modifies it. Against the order granting re- 
view there is an appeal under R. 7 of O. 47 and against the 
final order passed after review there is also an 
appeal. Why should a party be deprived of the right of 
appeal by his not being given notice when the Court grants an 
application for review? The Lahore High Court in Firm 
Gopal Mal Ganda Mal v. Hara Chand (7) holds the view 
that an order granting an application for review of an order 
dismissing a suit for default is not illegal merely because notice 
of the application was not given to the opposite party. If that 
party ‘has been given every opportunity to raise any objections 
that he could raise and was therefore in no way prejudiced by 
the non-issue of notice to him.” Though the party against 
whom an order is made without notice is entitled to object to 
it afterwards, it is not competent to a Court to omit to give 
notice to the opposite party when the law requires that notice 
shall be given of an application before it is granted. 
: The order made by the Subordinate Judge restoring the 
execution application to file cannot be considered on the, merits 
as an order under O. 47, Civil Procedure Code. Though the 
petition mentioned O, 47, R. 1, S. 151 andO.9,R. 9, yet 
the affidavit did not set out any grounds which would justify 
a review of the order. The absence of a pleader is not a 
ground for review. The grounds for review are set out in 
O. 47, R. 1 and the Privy Council has ruled that no Court 
is justified in reviewing an order made by it for any ground 
other than those mentioned in O. 47 or grounds which are 
‘similar tothe grounds specifically mentioned therein. In 
Chhajju Ram v. Neki (8) a Bench of the Lahore High Court 
reviewed an order made by another Bench. Viscount Hal- 
dane in delivering the judgment of their Lordships observed: 
“They think that R. 1 of O. 47 must be read as in iteelf definitive of the 
limits within which review is to-day permitted, and the reference to pract- 
ice under former and different statutes is misleading. So construing it they 
interpret the words ‘any other sufficient reason’ as meaning a reason sufficient 
on grounds at least analogous to those specified immediately and previously.” 
The order of the Subordinate Judge restoring the appeal 
to file cannot be treated as an order under O. 47, R. 1. 


It is next contended for the respondent that the Court has 
power under S. 151 to correct its own errors or to pass an order 





, 7- (1943) 75 I C 656. 
8. (r922) I LR 3 Lah 127° 43 M L J 333 (P C). 


LL] THE MADRAS LAW JOURNAL REPORTS. 225 


which it thinks proper in-the interests of justice. In Bholu v. 
Ram Lal (g) it was held that “in the exercise of its inherent 
power capressly recognised by S. 151 of the Code, a Court 
can restore an application for cxecution after it has dismissed it 
for default and should do so notwithstanding that the appli- 
cant has an alternative remedy by making a sccond application 
for execution if he satisfies the Court that it should exercise 
its inherent jurisdiction ex debito justitiae.” In that case 
reliance was placed upon Debi Baksh Singh v Habib Shah (10) 
as supporting the view taken by it. In Debi Baksh Singh v. 
Habib Shah (10) the plaintift was dead and the Court 
not being aware of his death dismissed the suit for the non- 
appearance of the plaintiff. The Privy Council held that the 
dismissal was an abuse of the process of the Court. Their 
Lordships observe at p. 337: 

“Quite apart from S. 151, any Court might have rightly considered it- 


self to possess an inherent power to rectify the mistake which had been inadvei- 
tently made.” 


Where the Court passes an order inadvertently or without 
being aware of certain facts which should have been brought 
to its notice it has power to correct an error committed by it, 
not owing to the negligence of a party, but owing to its not be- 
ing aware of certain facts. | What applied to a person who 
makes default in appcaring before the Court cannot apply to 
a deceased person for he cannot appear before the Court and 
a Court has no power to dismiss a suit for default when the 
plaintitt is dead, and if it does without being aware of the fact, 
it can correct the wrong order made by it. 

In this case it cannot be said that the application was dis- 
missed for default of appearance. The decree-holder was 
asked to furnish certain information to the Court to enable it 
to proceed with the exccution. He having failed to furnish 
the information or produce the necessary papers for proceed- 
ing with the execution, has brought himself within O.21, R.57 
and the dismissal of the application cannot therefore be con- 
sidered to be a dismissal for default of appearance. It is 
strongly urged by Mr. Patanjali Sastri that the respondent 
would lose the benefit of his decree for any subsequent appli- 
cation would be barred by the twelve years’ rule and therefore 
the Court should use its inherent power to restore the applica- 
tion to remedy the wrong. The decree-holder can always 
file a fresh application for execution if the previous one is 
dismissed and the fact that a fresh application would be barred 

9. (1921) [1L RaL 66. 
10. (1913) ILR 35 A 331:25 ML J 148 (P C). 
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Narayanan by limitation would not give jurisdiction to the Court which it 
Chettia 
i: does not otherwise possess. With very great respect we are 
ane unable to agree with the learned Judge who decided Bholu 
"vy. Ram Lal (9) that the inherent power of the 
Court should be invoked in cases in which the second applica- 
tion may be barred by limitation. In Babui Ritu Kuer v. 
Alakhdeo Narain Singh (11)it was held that the Court should 
not use its inherent power for the purpose of restoring execu- 
tion cases. Suhrawardy, J. in Suradingu Muckerjee v. Giresh 
Chandra Tewari (12) takes the view that “if an execution 
case is erroneously dismissed for default and the decree-holder 
applies for the restoration of the case by way of review, the 
application for restoration was one under S. 151 of the Civil 
Procedure Code, and the mere fact that it was also described 
as an application for review did not give the judgment-debtor 
a right of appeal against the order of restoration.” The 
Bombay High Court in Sonubai v. Shivaji Rao (13) held that 
“where an application is made to re-admit an appeal dismissed 
for default, it was open to the Court to exercise its inherent 
powers to deal with the application under S. 151 of the Civil 
Procedure Code and make an order to the effect for the ends 
of justice or to prevent abuse of the Court, without any refer- 
ence to the period of limitation fixed for application to re-admit 
appeals or to restore any other proceeding dismissed for 
default.” When an application is granted under S. 151 of 
the Civil Procedure Code, the party affected by the order has 
no right of appeal as observed by Suhrawardy, J. in Suradingu 
Muckerjee v. Giresh Chandra Tewari (12), should the Court 
use such powers in such a way as to give an unfair advantage 
to one party over the other because it thinks that the ends of 
justice do require it. Justice should be administered accord- 
ing to law and procedure. It may be that in administering 
the law the Court may feel that one party gains an unfair 
advantage over the other. But it is not open to a Court to 
ignore the procedure laid down for its guidance and grant 
reliefs when it thinks such a relief should be granted without 
following the procedure laid down for its conduct. If the 
provisions of S. 151 is given the extended interpretation which 
some Courts are prepared to give them, the Courts may over- 
look the rest of the Procedure Code whenever it considers 
that the ends of justice do require that a certain order should 
be passed. Section 151 enables a Court to make such orders 
` 9. (1921) ILR2 L 66. 1r. (1918) 4 Pat L J 430. 
ta. (1924) 78 I C 816. 13. (1920) ILR 45 B 648. 
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as may be necessary for the ends of justice and to prevent the 
abuse of the process of the Court. The Law of Limitation 
works hardship upon persons who have legitimate claims 
against their opponents, but the legislature has enacted the 
Law of Limitation; and it would not be right for the Court 
to overlook the Law of Limitation on the ground that the claim 
is a bona fide one and the defence on the ground of limitation 
is immoral, When the law lays down certain procedure for 
parties who are affected by any order, the mere tact that the 
Law of Limitation steps in and prevents the party from claim- 
ing relief under the procedure is not sufficient justification 
for the Court to grant a relief under S. 151. In this connec- 
tion reference may be made to Neelavens v. Narayana 
Reddi (14). There Oldfield, J. observed at page 101 “that 
our Courts possess inherent power is recognised in S. 151 of 
the Civil Procedure Code. But the exercise of the power in 
a particular form in which it is invoked must be justified in 
each case in the manner authorised by authority........ and 
generally the legitimacy of its exercise must be tested with 
reference to the principles which authority has prescribed.” 
In that case it was held “that a Court has no power, apart from 
the provision of O. 9, R. 13 of the Civil Procedure Code, to 
set aside an ex parte decree passed by itself.” Though a 
Court may feel that an ex parte decree was improperly passed, 
it cannot set it aside by invoking its power under S. 151. The 
application to set aside an ex parte decree can only be granted 
if the conditions laid down in O. 9, R. 13 are satisfied. In 
Somayya v. Subbamma (15) it was held that if the Court 
sees sufficient reason to grant the application it could do so, 
but that decision was overruled by the decision in Neelaveni 
v. Narayana Reddi (14). We hold that the order restoring 
the execution application to file cannot be said to be an order 
passed under S. 151. The ist respondent could have pre- 
sented a fresh application for execution, but owing to the Law 
of Limitation he is precluded from doing so and that would 
not give jurisdiction to a Court to invoke the aid of S. 151. 
Mr. Patanjali Sastri very strongly urged that his client would 
lose about Rs. 5,000. However dishonest the conduct of the 
appellants might have been, they are entitled to the relief which 
the law gives them. We therefore with much regret allow the 
appeal but in the circumstances disallow the costs of the appeal. 


A.S. V. Appeal alowed. 
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In THE HicH Court oF JuDICATURE AT MADRAS. t 


PRESENT :—MR. Justice WALLACE AND MB. JA 
MADHAVAN NAR. 


Ponnammai Ammal ... Appellant® (sth PRE E \ 
v. 
The District Official Receiver, à 
Tinnevelly, and another ... Respondents (Petitioner 


and ist respondent). 
Provincial Insoloency Act ef 1920, S. 53—Transferee of imsobient—Transfer | 
frem—O ficial Receiver’s right to attack. 
Under 8. 53 of the Provincial Insolvency Act of 1920 the Official Receiver 
is not at liberty to attack a transfer from a transferee of the insolvent. 
Appeal against the order of the District Court of Tinne- 
velly, dated 17th October, 1922, in O. P. No. 85 of 1920. 
P.N. Marthandam Pillai and T. A. Ananta Aiyar for 
appellant. 
Respondents not represented. 
The Court delivered the following 


JUDGMENT The Official Receiver is not represented. 
A. A. O. No. 178, the document attacked in this case, is 
Ex. IX. The only evidence for the Official Receiver regard- 
ing it is P. W. 2, whose evidence strikes us as much inferior 
to that of P. W. 5, who is in no way related to the insolvent. 
The latter swears that money was paid on the mortgage. There 
is no evidence that about the date of mortgage Palavesa Kone 
was in insolvent circumstances and anxious to screen his pro- 
perty from pressing creditors. We consider that there is no 
ground for holding tbat Ex. LX is a transfer in fraud of credi- 
tors. Ex. IX ripened into a decree and that decree was trans- 
ferred by Ex. VIII to 4th respondent. There is no finding 
by the Judge that Ex. VIII was not for value or in good faith. 
On the merits we see no reason why Exs. VIII and IX should 
be declared void as against the Offcial Receiver. 

A. A. O. No. 179 of 1923 — The judgments on the 
merits in this case follows the above. If Ex. IX is a genuine 
mortgage then the consideration for Ex. I is wholly genuine, 
as the learned Judge has found that the balance of the consi- 
deration apart from Ex. IX was actually paid. Ex. I must 
therefore also-stand good. 

A. A. O. No. 129 of 1923 — The transfer from the 
insolvent in this case is Ex. X. Though no doubt there was 
a sale by him to his son-in-law the only evidence in this case is 


sA A O Nos 129, 178 and 179 of 1923. a7th October, 1925. 
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that the sale amount was paid; here also there is no evidence 
that at the time of Ex. X the insolvent was in such circum- 
stances that he would be anxious to secrete his property from 
his creditors. We consider the evidence adequate to uphold 
Ex. X. That being upheld, the Official Receiver cannot 
attack Ex. XI, the transfer by the vendee under Ex. X to 
sth respondent. These documents, therefore, must also 
stand. site 

A legal point as to the scope of S. 53, Provincial Insolvency 
Act of 1920, has been taken before us, viz., that under it the 
Official Receiver is not at liberty to attack a transfer from a 
transferee of the insolvent. The language of the section 
favours this view since it is the “transferor” who is the jnsol- 
vent. This view is supported by a ruling reported in Sudha 
v. Nanak Chand Daulat Ram (1) and the ruling 
of Oldfield, J. in A. A. O. No. 159 of 1918 
reported in Jaganadha Atyangar v. Narayana Aiyangar (2). 
We are inclined to agree with the remarks of the latter on this 
point in that judgment including the ground on which he dis- 
tinguishes the English cases cited by him but may point out 
that in both the cases In re Vanséttart: Ex parte Brown (3) 
the transfer was upheld and not set aside as Oldfield, J. states. 
A more recent case In re Hart: Ex parte Green (4) has been 
cited to us, which carries on the principle laid down in the 
II Q. B. cases and applies it even to a case where the trans- 
fer from the original donee from the insolvent was subsequent 
to the act of bankruptcy. We need not however pursue the 
matter further here. 
f We allow the appeals and set aside the Lower Court’s 
order in toto and dismiss the Official Receiver’s petitions with 
costs throughout in all the three cases. 

A. S. V. Appeals allowed. 





In THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Chinna Munuswami Nayudu ... Plaintiff* (Appellant) 


D. 
Sagalaguna Nayudu and another ... Defendants (Respts). 
Specific ReNef Act, Ss. 21 (b) and 23 (b)—Sale of land—Agreement te 
reconocy if a certain price is paid—Time fixed—Death of oendor—Assigument 
“Appeal No. 431 of 1942. sth March, 1925. 
1. (1925) 7 Lah LJ 160. 2. (1919) 52 IC 761. 
s- (1893) 2 Q B 377 at 381. 4 (1913) 3 KBE, 
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Chinna of right by heir to plaintif—Speafic performance—If can be clarmed—Agrecmen, 
Munuswami —Natere and validity of. 
Namida A person to whom some lands were sold executed on the day on which the 


Sagalaguna sale deed in his favour had been executed, a deed of agreement the material 
.Nayudu. terms of which were as follows.—“As I have this day purchased absolutely for 
Rs 10,000 the village of S which belongs to you, I shall again convey to you 

the said village after a period of 30 years from this date, 7. e., in the Ami culliva- 

tion season of the soth yea in case you wish to have the village again, and on 

your paying the said sum of Rs 10,000 to me.” The vendor died and his heir 

assigned the rights under the agreement to X who tendered the amount due to 

the vendee at the time agreed upon. As the amount was not accepted and the 

lands re-conveyed, X sued the vendee for specific performance of the agreement. 

Held, (1) the agreement was a contract containing an undertaking on the part 

e of the purchaser to accept an offer of re-purchase if made within a certain time, 
or, in other worda, what the plaintiff obtained was the right under an executory 

contrkct to exercise an option at a certain fixed date to obtain a conveyance of 

immoveable property at a certain price; (a) there was no personal element in the 

agreement which made it incapable of being specifically enforced under 
S. a1 (b) of the Specific Relief Act; (4) the sale deed and the agreement formed 

part of a single transaction and the latter was supported by consideration; 

(4) the option not being personal was assignable, and the agreement was not 

ybid as offending the rule against perpetuities, and hence the plaintiff was 

entitled to specific performance of the agreement. 


Quaere:—lIf the sale deed and the agreement really constituted a mortgage 
by conditional sele? 
Appeal against the decree of the Subordinate Judge of 
Chingleput in O. S. No. 46 of 1920. 
C. V. Anantakrishna Aiyar for appellant. 
S. Varadachariar for respondents. 
The Court delivered the following 
Spencer, J. JUDGMENTS :_Spencer, J. On 28th January, 1891, 
Venkatasubrahmanya Aiyar,on behalf of himself and his minor 
son Krishnaswami Aiyar, sold the village of Siyatti to Venkata- 
pathi Nayudu for a consideration of Rs. 10,000. On the 
same day the parties executed what is termed a counterpart 
document,by which the purchaser Venkatapathi Nayudu agreed 
to reconvey the village for the same consideration of Rs. 10,000 
if the vendor made an application for that purpose in the 
month of Ani 30 years later. Wenkatasubrahmanya Aiyar 
died in 1899, leaving Krishnaswami Aiyar, his only son, sur- 
viving him. Krishnaswami Aiyar assigned his interest under 
the counterpart agreement, Ex. B (1), to the plaintiff in this 
suit for a consideration of Rs. 19,200 out of which Rs. 10,000 
were to be paid to get a reconveyance according to the terms of 
that document. 
The plaintiffs suit was dismissed in the Court of the Sub- 
ordinate Judge of Chingleput on the ground that there was 


` 
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no completed agreement, but only a standing otter, the bene- 
fit of which could not be assigned to a stranger. | am unable 
to agree with the learned Subordinate Judge upon this point. 
ln my view Ex. B (1) was a contract containing an undertaking 
on the part of the purchaser to accept an offer of repurchase it 
made by the vendor for a certain amount at a certain future 
time. In other words what Krishnaswami Alyar assigned to 
the plaintiff was the right under an executory contract to exer- 
cise an option at a certain future date to obtain a conveyance of 
immoveable property at a certain price. An offer 
or proposal cannot of course be enforced till it is accepted; but 
here the parties had gone beyond the stage of proposal and 
had entered into a contract which was supported by constdera- 
tion, as was found in the trial Court. As the learned Subordi- 
nate Judge observed: 


“Siyatti village was sold by Venkatasobrabmanya Aiyar for Ba 10,000 
plus the benefit of getting back the village under the conditions mentioned in 
Ex B (1).” 

The fact that Venkatasubrahmanya Aiyar had sold the 
village to Venkatapathi Nayudu was the consideration for exe- 
cuting this agreement for a reconveyance. The terms of the 
agreement between the parties were as follows: 

“As I have this day purchased absolutely for Ru 10,000 the entire village 
of Siyatti which belongs to you in the Conjeevaram Taluk, Chingleput District, 
and in which you hold ekabhoga mirasi right and the right to cultivate, I shall 
aguin convey to you the said village after a period of 30 years from this daie, 
4. a, in the Ani caltiyation season of the soth year in case you wish to have 
the village again, and on your paying the said sum of Re 10,000 to me.” 

| The translation does not exactly reproduce the Tamil. 
There is an emphasis on the word “you” where it occurs after 
the words “I shall convey to,” but there is no condition to the 
effect that the purchaser would reconvey the village only to 
the vendor and no proviso that both of them should be alive 
on the date fixed for tendering Rs. 10,000 and writing a deed 
of reconveyance. In the normal expectation of human life 
in this Presidency it was improbable that both seller and pur- 
chaser should be alive 30 years after the date of contracting. 
The Subordinate Judge, who knows Tamil, was of opinion that 
the word s#sexsGs should not, in the contest where it 
occurs, be interpreted to mean that Venkatapathi Nayudu 
undertook to reconvey the property to Venkatasubramanya 
Aiyar personally and not to his heirs or assigns. 


I agree-with him. I think that there was no personal 
element inthis transaction which would make the contract in- 
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capable of being specifically enforced under S. 21 (b) of the 
Specific Relief Act. < 

In this Court the main contest has raged over the guestion 
whether the Ex. B (1) was assignable before the sum of 
Rs. 10,000 was tendered. Under S. 23 (b) of the Specific 
Relief Act the representative in intcrest of a party to a contract 
may ordinarily obtain specific performance of it, provided that 
no personal quality of any party to the contract is a nraterial 
ingredient. The Subordinate Judge has been led into some 
confusion of thought by a consideration of the case of Helby v. 
Matthews (1). He has also allowed himself to be led into 
a discussion of ‘option contracts,” whatever they may be, and 
his jadgment is vitiated by a reference to American authorities, 
a practice which has been condemned by the Privy Council. 
The case of Helby v. Matthews (1) was peculiar in that it 
dealt with what is known as a hire purchase contract. Brewster 
obtained on hire a piano and, after paying a certain number of 
monthly instalments, he pawned the piano with the respondents 
who refused to give it up to the owners (the plaintiffs). It 
was held by the House of Lords that there was no agreement 
between Brewster and the appellants that he should buy the 
piano. Before he paid the 36th and last instalment there 
should be no right by purchase in the hirer, and he was not 
bound to keep the piano till he had paid every one of the 36 
monthly instalments; and as the owners could not compel him 
to buy, it was neither a purchase nor an agreement to buy with- 
in the words of S. 9 of the Factors Act of 1889, until the 
hirer completed the conditions necessary for a sale by making 
the last payment and exercising his option to purchase * the 
piano. There is no complete analogy between that case and 
the present onc. 

The case of Papa Naidu v. Muniswami Aiyar (2), to the 
decision of which my learned brother was a party, has been 
cited before us, as it was held that what was agreed upon in 
that case constituted not a complete agreement but a mere 
standing offer. The purchaser of certain lands agreed to 
execute a reconveyance on payment of Rs. 800 within the 30th 
day of Vaikasi in any year whatsoever. It appears to me that 
that agreement was not enforceable, for the simple reason that 
there was no mutuality and no time fixed for performance. 
Apparently the promisor in that case agreed to sell upon de- 
mand before a certain date in any year, but as there was no 
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time limit and no consideration for keeping the offer open for 
an indefinite time, the promisor was entitled to withdraw at 
any time before the promisee applied for performance. 

At the end of paragraph 14 of his judgment the Subordi- 
nate Judge has confounded the tender, which was to be made 
in future, with the proposal or offer which must form the basis 
of every completed agreement. The real offer and accept- 
ance were made on the same date asthe sale. The date upon 
which the purchaser agreed to accept a tender of Rs. 10,000 
for the purpose of reconveying the village of Siyatti to the 
seller is quite certain, namely, the month of Ani in the 3oth 


year after 1891, and there is no vagueness upon the point of ` 


time for performance. Itis as if Venkatapathi had said “to 
Venkatasubrahmanya Atyar: 

“In consideration of your having sold me the village of Siyatti this dey 
for Rx 8,000, I undertake if you come to me in the month of June, so years 
hence and tender me a similar amount of Ba 8,000 I will accept it and will 
execute to you a re-conveyance of that property.” 


Upon Subrahmanya Aiyar’s acceptance of this offer the 
contract was put in writing and the contract was then registered. 
Whether the suit document and the sale-deed executed on the 
same day should be treated as a mortgage by conditional sale 
or a sale with a simultaneous but independent agreement for 
reconveyance is not of material consequence, except upon the 
point of assignability. The plaintiff says he tendered 
Rs, 10,000 on 19th June, 1920, and upon the defendant hiding 
himself, he gave him a registered notice of his willingness to 
pay the amount, to which the defendant replied refusing to 
receive it. The Subordinate Judge has found that there was 
a valid tender as alleged in the plaint, and there is no question 
of limitation, as sometimes arises when it is doubtful whether 
a particular transaction is a mortgage or an independent agree- 
ment for reconveyance. 

The decisions in Venkateswarq Aiyar v. Raman Nam- 
budri (3) and Narasingerfi Gyanagerji v. Panaganti Partha- 
saradhi (4) support the appellant’s contention that contracts 
of this nature are capable of assignment. The last-named 
decision has recently been reversed by the Privy Council [vide 
Narasingerji Gyanagerji v. Parthasaradhi Rayanam Gatu(4)] 
but not on the question of the contract being assignable, as their 
Lordships found the transaction concerned to be of the nature 
of a mortgage rather than a sale, and there is no difficulty in 
treating a mortgage interest as being assignable, 





3. (1916) 3 LW 45. 4. (1921) M WN 579, : 
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The English cases of Buckland v. Papillon (6) and 
Manchester Brewery Company v. Coombs (7), which were 
quoted as good law by McCardie, J. in County Hotel and 
Wine Company v. London and North Western Railway (8) 
are authorities for the proposition that in England options to 
purchase as well as contracts to sell are capable of assignment. 

If the suit contract was a mortgage, the mortgagor’s in- 
terest was unquestionably transferable. 

We have therefore allowed the question to be argued 
whether Ex. B-1 constituted a mortgage by conditional sale or 


Jan executory contract. A Bench of this Court has already 


expressed its opinion that this was a sale rather than a mort- 
gage [See the judgment in S. A. No. 2180 of 1915 exhibited 
as Ex. I (b)] but this opinion was given prior to the Privy 
Council -decision in Narasingerji Gyanagerfi v. Parthasaradhi 
Rayanam Garu (5) which reversed the judgment of Wallis, 
C. J. and Oldfield, J. in Narasingesji Gyanagerji v. Panagatti 
Parthasaradhi (4), upon which the Subordinate Judge relied 
for excluding the evidence of surrounding circumstances and 
deciding that Ex. B-1 was not a mortgage. There is much 
to be said in favour of either view, but it is unnecessary to 
pronounce in favour of the view that we have here a transac- 
tion in the form of a mortgage by conditional sale. 

Again the insolvency of Venkatasubrahmanya Atyar did 
not affect the right of the plaintiff, sceing that the Official 
Assignee under an indenture 9f 22nd February, 1916, Ex. BB, 
conveyed the father’s interest to Krishnaswami, the insolvent’s 
son, and that Krishnaswami’s widow under Exhibit BB released 
her right on 16th February, 1923 in favour of the plaintiff 
after both the father’s interest and the son’s interest had 
become combined in the son. 

The appeal must, for the above reasons, be allowed with 
costs throughout and the suit must be remanded. A prelimi- 
nary decree will be passed directing the defendants to execute 
a conveyance in proper form on stamp paper and to register 
the same within one week from the re-opening of the Lower 
Court after the summer vacation and providing that on their 
failure to do so the Court will execute a conveyance of the 
suit properttes to the plaintif on their behalf. 

The Lower Court will take evidence as to the claim for 
mesne profits due from date of plaint and will pass a final 

4. (1921) MWN 519. 5. (1924) ILR 47 M 729 147 ML J 809(P C). 
6. (1866) 1 Eq 477. 7. (190r) 2 Ch. 608. 
3. (1918) 2 K B asr. 
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decree after ascertaining what is due to plaintiff on that account. 
The plaintiff gives up his claim for damages for cutting off 
trees and depreciation of buildings, etc., covered by the seventh 
issue. The defendant will be at liberty to draw out the pur- 
chase amount deposited i in Court. 

Ramesam, J. -_This appeal arises out of a suit to com- 
pel the defendants to execute a conveyance to the plaintiff. 
The Subordinate Judge dismissed the suit and the plaintiff 
appeals. 

One Venkatasubrahmanya Aiyar and his son Krishna- 
swami Aiyar sold the suit village to Venkatapathi Nayudu, the 
father of the defendants, by Ex. B(dated 27th January, 1891) 
for Rs. 10,000. On the same day Venkatapathi executed the 
counterpart, Ex. B-1, to his vendors agreeing to reconvey the 
village for the same amount in the Ani month of the thirtieth 
year from the date of the agreement, if they wish to have it. 
The month of Ani in the thirtieth year corresponds to 14th 
June to 14th July, 1920. | Venkatasubrahmanya Aiyar be- 
came insolvent in 1897 and died in 1899. His properties 
vested in the Official Assignee of Madras. In 1910 his son 
Krishnaswami Aiyar executed Ex. E to the plaintiff conveying 
his rights in the suit village. | Krishnaswami Aiyar also ob- 
tained a deed from the Official Assignee (Ex.BB-1, dated 22nd 
February, 1916) by which the latter conveyed all rights to the 
suit village vested in him by reason of the insolvency of Ven- 
katasubrahmanya Aiyar. Krishnaswami Aiyar died in 1919 
His widow executed Ex. BB-1 (dated 16th February, 1921) 

` releasing her rights in favour of the plaintiff. The Subordi- 
nate Judge has found (and the finding has not been questioned 
before us) that the plaintiff tendered the amount of Rs.10,000 
in the month of June, 1920. The present suit was filed on 
t2th July, 1920. The Subordinate Judge found 
on issue 2 (b) that the effect of Ex. B-1 was that there was a 
standing offer to Venkatasubrahmanya Aiyar which ceased to 
have operation after his death and dismissed the suit. 

The plaintiff appeals. 

The main points argued at great length before us relate 
to theeffect of Ex. B-1. Exs. B and B-r formed part of a 
single transaction and Ex. B-r is certainly supported by consi- 
deration. The respondent contended that the right created 
under it in favour of Venkatasubrahmanya Aiyar and Krishna- 
swami Aiyar was purely personal and could not be assigned 
(Issue 2-b). He also contended that it was an option to 
accept or refuse in June, 1920 and could be assigned only after 
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the offer was accepted by the tender of the amount and thus 
ripened into a contract to sell and buy. He argues that be- 
fore 14th June, 1920 there was no agreement for sale and pur- 
chase and therefore there was nothing to assign; neither 
Subrahmanya Aiyar nor Krishnaswami Aiyar lived up to that 
date, and no one else can accept an offer made to them. 
other words, the option which an offeree has to refuse or 
accept an offer made to him, even if it can be called a right, is 
not such a right as can be assigned, so as to enable the assignee 
to accept the offer, The two aspects of the questions are to 
a certain extent connected. 

. It is true that, in cases of sale and an agreement to resell 
and other similar cases such as a lease with covenant for sale or 
a hire with an agreement for purchase, the second part of the 
transaction, where the vendee has an option, does not amount ' 
to an agreement for sale and purchase [vide Lord Ranelagh v. 
Melton (9) which was a case of lease with an option to pur- 
chase; Helby v. Matthews (1), which was followed and 
applied by Ayling, J., and myself in Papa Naidu v. Muriswami 
Aiyar (2), where there was no time fixed for the exercise of 
the option]. In all these cases, such a pre-contract [see per 
Lord Watson in Helby v. Matthews (1) is, if not supported by 
consideration, a nudum pactum, but if it is supported by consi- 
deration (as in this case) it amounts to an undertaking on the 
part of the offerer not to withdraw the offer, i. e., it is a con- 
tract, not a contract for sale and purchase, but one not to 
withdraw an offer. It is a contract precedent to the agree 
ment for sale and purchase. If the time fixed for the exer- 
cise of the option is any time within a certain date, the option 
may be exercised at any time within that date and will mature 
into a contract to buy and sell. But if the option’is to be 
exercised at a certain stated time, i. e., after the expiration of 
a certain period [as in Lord Ranelagh v. Melton (g)'], or be 
tween certain points of time as in this case, it would seem that 
the option cannot be irrevocably exercised earlier than the 
stated time. This seems to be the opinion of Kindersley,V.C., 
in Lord Ranelagh v. Melton (9). But the question of 
assignability of the right of the optionee did not arise in any 
of these cases. They do not throw any light on that question. 

Prima facie, the rights of the parties to a contract are 
assignable__Tolhurst v. Associated Portland Cement Manu- 
facturers (1900) (10); Tolhurst v. Associated Portland Ce- 

1. (1895). A C 471. 2. (1928) IL Ras M:a MLJ 432. 

9. (1864) 2 Dr. and Sm. 278. 10. (1901) 2 K B 81x, 
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ment Manufacturers (1900) (11). The same principle 
is embodied inS. 23 (b) of the Specific 
Relief Act unless “the ` personal quality of such 
a party is a material ingredient in the contract.” These words 
of the Indian Act seem to me exactly the same as the words 
used by Fry, L. J., in his Specific Performance; S. 225. See 
also Tolhurst v. Associated Portland Cement Manufactur- 
ers (1900) (12) where Lord Macnaghten uses the words 
“personal elements”. But he proceeds to state in S. 229: 

“Where though the relation established by the contract may have in k 
opthing personal, some previous personal relation of favour or otherwise, 
between the contracting parties, has been a materia] motive to the contract, it 
can be enforced by thet person only.” 

Mr. Varadachariar relies on this statement of Fry, L. J., 
and on the previous relation between the parties to attract its 
application. But I do not find anything in S. 23 (b) of the 
Specific Relief Act (which corresponds to S. 225 of Fry, L. J., 
only) justifying an extension of it, so as to cover a case to 
which S. 229 of Fry, L. J., could apply. The learned vakil 
referred to Vithoba: Madhav v. Madhav: Damodar (13). 
Mohendra Nath Mookerjee v. Kali Proshad Johuri (14) and 
Toomey v. Rama Shai (15) as examples of the application of 
this principle. There is no resemblance between this case 
and the cases Toomey v. Rama Shai (15) and Mohendra Nath 
Mookerjee v. Kali Proshad Johuri (14). Even the case’ 
Vithoba Madhav v. Madhav Damodar(13)is distinguishable. 
The term of 30 years, in my opinion, makes it clear that the 
option was not intended to be personal. The parties could 
not have been so certain of the life of Subrahmanya Aiyar and 
Krishnaswami Aiyar up to the end of this time and could only 
have meant that the option might be exercised by them or 
their heirs. I may observe that the translation of Ex. B at 
page 15 is not quite correct. The vernacular word “Thanga- 
lukkai” is a merely emphatic form of saying “you”, and though, 
if it occurs by itself, it may be translated as “you only”; in 
this case it represents the vernacular idiom, the emphatic form 
being sometimes used when the word is repeated in the same 
sentence. There is no word for “only”. Mr. Varadachari 
also contended’ that even if there is nothing personal in the 
contract still the offeree only can accept an offer. This pro- 
position is true of mere offers. But, in this case, we have an 
offer which is irrevocable under a contract and only the offeree 

11. (1902) 2 K B 660 at 668 ` 12. (1903) A C 414 at 417. 
3. (1918) TL R ga B 344- 14. (1903) ILR so C265. 
- is. (1890) TL Rwy C r8. 
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has an option to accept or refuse. This does not stand in the 
same footing as a bare offer. To say that the rights of an 
offeree in a case of this kind do not descend to his heirs seems 
to me a repetition of the argument about personal element in 
another guise and the term of 30 years seems to afford an 
answer to this drgument as well. Mr. Waradachari has con- 
ceded that the family of Subrahmanya Aiyar was the object of 
Venkatapathi Nayudu’s bounty and the option may be exercised 
by the heirs, but argued that it is not assignable. But. this 
seems to be a distinction without any principle to support it. 
If a right can be transmitted to heirs, it is equally assignable. 
I therefore think that the option can be assigned even before it 
matures into an agreement to sell and purchase. In England 
it was so held in Buckland v. Papillon (6). Romilly, M. R. 
held that it was an interest under an agreement and vested in 
the assigns ‘in bankruptcy (at page 483). On appeal Lord 
Chelmsford, L.C.in Buckland v. Papillon(16)said at p.71 — 


“I see rio reason why an option to take a lease should not be an interest 
in land” | 


and lower down. 
“It cannot be contended successfully that a.person who may call for a 


lease at his own will and pleasure may not be looked upon as entitled to an 
agreement for a lease.” 


~ Under S. 54 of the Transfer of Property Act an agree- 
ment to sell, by itself, Cannot create an interest in land much 
less can an option even if it is made irrevocable by reason of 
a contract. But I do not see why the interest under the con- 
tract is not assignable as a right ex contractu if not as a right 
in rem. “The case in Buckland v. Papillon (6) was referred 
to with approval by Lord Lindley in Tolhurst v. The Associat- 
ed Portland Cement Manufacturers (1900) (12)and in County 
Hotel and Wine Co., Ltd. v. London and North-western 
Railway Co. (8) by ‘McCardie, J. [see also Fry on Specific 
Performance, S. 1105, Redman’s Landlord and Tenant, p. 28, 
Leake on Contracts, p.919 and Manchester Brewery Co. 
v. Coombes (7). ] In this Court the assign- 
ability of an option was recognised in Venkateswara Aiyar v. 
Raman Nambudri (3) and Narasingerji Gyanagerji v. Pana- 
ganti Parthasaradhi (4) modified by the Privy Council on 
another groundtin Narasingerji v. Parthasaradhi Rayanam 


Garu (5). l sh 
(1936) 3 3 LW ass. 4. (1921) MW N 519. 
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The learned vakil for the respondent also contended that 
the option is void as offending the rule against perpetuities. 
If it created an interest in land, this contention is correct. But 
in India it cannot create an interest in land, whatever the rule 
in England may be. As a right ex comsractu intended to be 
exercised at a stated time (ranging within one month) by the 
optionees or their representative and assigns, it does not tie 
up the land and cannot offend the rule against perpetuities 
[see Charamudi v. Raghavulu (17) followed ‘in Raja of 
Karvetnagar v. Velayuda Reddy (18)]. 

The assignment to the plaintiff is therefore valid. The 
further question argued by the appellant’s vakil that Exs. B 
and B-1, on their true construction, amount to a mortgage 
does not arise. The fact of a long term is in favour of the 
appellant [see Swaminatha Aiyar v. Appaswami Aiyar (19). 
Madhab Charan Das v. Rajani Mohan Das (20) and Modhu 
Sudam Das v. Rhidoy Moni Baistabi (21) ]. The oral evidence 
as to the produce of the lands also seems to be in his favour, 
but there is no evidence as to the prices of grains in 1890. On 
the other hand Exs. II, III, Ill (a) and IV suggest-that the 
lands are of poor quality and, on a former occasion, this High 
Court held that the documents do not amount to a mortgage 
[Ex. I (b)]. This judgment does not constitute res judicata. 
It is not necessary to pursue this point further. 

In the result | agree with my learned brother that the 
appeal should be allowed and with the order proposed by him. 

A.S. Y. Appeal allowed. 
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curly beud—Liability ef sw ety im case of—Mode af exforciug-—Execution— 
Suit npon bond after getting assignment thereof by Judge—Remedy ef decree- 
holder. ` 


In a case in which the question was whether sureties, who had executed a 
bond undertaking to produce when called for property of a judgment-debtor 
which had been attached in execution, could, on default, be proceeded against 
in execution, or whether the only remedy open to the decree-holder was to get 
the bond assigned by the Judge and to suc upon it, eld, that the security bond 
could be enforced by way of execution ae from the provisions of S, 145, Civil 
Procedure Code. 

Raj Ragkubar Stagh v. Jas Indra AWE Siagh, (1919) LL RAGA 1458: 
38 M LJ 30a (P C) is authority for tbe position that,- although the case 
docs not come within the terms of S. 145, Civil Procedure Code, the Court has 
the inherent power to enforce its bond without recourse to a suit. 


TheSiability under S. 145 attaches only in the case of a person who is 
“surety” for the payment of any money onder the order of the Court and not 
a surety liable to pay owing to default. 

Appeal against the order dated 17th October, 1925, of 
the Court of the Subordinate Judge of South Malabar at 
Ottapalam in E. P. No. 297 of 1925 nO. S. No. 8 of 1924. 

T. vi. Krishnaswama Aiyar and T.S. Anantaraman for 
appellants .. l ' 

C. V. Anantakrishna Aiyar, N. Rama Aiyar and 
K. R. Narayana Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS Phillips, J. — In this case some property 
consisting of machinery and other things belonging to the 
judgment-debtor was attached and was proclaimed for sale. 
The sale was adjourned, and the appellants and two others 
executed a surety bond undertaking to produce the property 
when called for. This was on the 3rd of July, 1924. The 
sale was posted for 21st November, 1924 and was adjourned 
to 19th December, 1924 and then to 16th January, 1925 and 
on each occasion it was adjourned because the decree-holder 
granted time on receipt of certain sums from the judgment- 
debtor. The sale was again adjourned to 16th March, 1925 
and the sureties failed to produce the property and consequent- 
ly the sale could not take place. The decree-holder then put 
in a petition E. P. No. 297 of 1925 to enforce the liability of 
the sureties by a warrant of arrest. The Subordinate Judge 
has found that the sureties have committed default and has 
ordered that if they do not produce the attached articles or 
their value as per the bond a warrant of arrest will issue. Two 
of the sureties now appeal against this order and state that 
although they did not produce the property it was available in 
the factory close to the Court-house, and that therefore they 
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should. not be deemed to have committed default. It is also 
alleged that in july, 1925, an mterim Receiver was appointed 
to take charge ot the judgment-debtor’s properties, as he had 
been declared an msolvent, and that when the sureties applied 
to the Insolvency Court that Court refused to allow them to 
remove the property. This latter contention is beside the point, 
because on 16th March, 1925, when the property was not pro- 
duced, no question of insolvency had arisen, and the sureties 
were not prevented trom producing the property. It does 
not appear that they even intormed the officer conducting the 
sale that the properties were available close at hand, and even 


if the pressing machines in the tile factory could not be easily 


moved the rest of the property was easily transportable. The 
sureties had therefore no excuse for the non-production and 
must be deemed to have committed default and forfeited their 
bond on 16th March, 1925. 

The next question, which is the more important one, is 
whether the Subordinate Judge had power to proceed, against 
the sureties in execution. ‘Vhe.appellants rely on a case 
reported in Rajah of Venkatagiri v. Sura Krishna Reddi (1) 
in which it was held that the only remedy open to the decree- 
holder was to get the bond assigned by the Judge and to sue 
upon it. I have looked at the papers in this case and the 
facts are almost identical with the facts of the present case 
and if that case is to be followed this appeal must be allowed 


80 far as execution 1s concerned. In another case Kommeareddi 


Subbareddi v. Kollipara Veerayya Tata (2) Sadasiva Aiyar, J. 
held the view that the bond could not be enforced in execution, 
whereas Spencer, J., held the contrary ew. The view of 
the latter Judge is also in accordance with the judgment of a 
single Judge of the Allahabad High Court reported in Madha 
Prasad v. Pearey Lal (3). The respondent, however, relied 
chiefly on a decision of the Privy Council reported in Raj 
Raghubar Singh v. Jai Indra Bahadur Singh (4). The facts 
in that case are not quite the same as those here, for under the 
surety bond there under consideration the sureties undertook no 
personal liability but offered immoveable property as security.. 
It was held that S. 145 could have no application but never- 
theless, their Lordships held that the security could be enforced 
by the Court making an order upon an application to which the 
sureties are parties. The reason given for this is as follows: 


“It in suggested that they (viz, the sureties) are bound to the Court. 
But the Court is not a judicial person. It cannot be sued. It cannot take 
1. (1920) 39 ML J 472. a. (1918) 9 L W 476. 
3. (1921) 621C 719. 4 (1919) ILR 42A 158: 38 ML J goa (PC), 
R31 
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“property, and as it cannot take property, it cannot, assign it. It 


remains, therefore, that here is an unquestioned liability, and there must be some 
mode of enforcing it.” 


They conclude by saying that it can be enforced by an 
order of Court to which the sureties are parties. This is 


certainly authority for the proposition that, although the case 


does not come within the terms of S. 145, the Court has the 
inherent power to enforce its bond without recourse to a suit. 

. In the present case, it is contended that S. 145 is applica- 
ble because the sureties had become liable under cl. (c) for the 


payment of any money under an order of the Court in any suit 


or in any proceeding consequent thereon. This contention 
must be negatived for the lability under S. 145 attaches only 
in the case of a person who is “surety” for the payment of any 
money under an order of the Court and not a surety liable to 
pay owing to default. In this case there was no order of 
the Court directing payment of any money by the judgment- 
debtor and consequently the sureties were not sureties for such 
payment. It is on this view of the question that the case of 
Rajan of Venkatagiri v. Sura Krishna Reddi (1) 
was decided, but that case was decided with- 
out any reference to the decision of the Privy 


Council referred to above, according to which it would appear 


that the Court has inherent power to enforce a security bond. 
It has always seemed to me anomalous that, when the Court 
has granted indulgence to the judgment-debtor upon terms, that 
Court should not be able to enforce those terms without re 
course to a separate suit. If the security had not been furnish- 
ed, the property would have remained in the custody of..the 
Court and would have been available for sale at any moment. 


‘The. sureties having undertaken to produce the property or in 
default to be liable for its value, they cannot evade that liability. 


It would be a very round-about proceeding to compel either the 
Court or the decree-holder, both of whom have been prejudiced 
by the conduct of the sureties, to proceed by.way of a separate 
suit. In accordance, therefore, with the principle laid down 
in Raj Raghubar Singh v. Jai Indra Bahadur Singh (4) 
I would hold that the security .bond can be enforced by 
way of execution apart from the provisions of S. 145. The 
Lower Court’s order directing process to issue is therefore 
correct, but in view of the circumstances of the case the value of 
the property ordered to be produced in Court, viz., Ra,11,061, 
appears to be excessive. The property is still available for 


tr. (1920)39 M L J 472. 4 (1919)I LR 42 A 158: 38 ML J 3% (PC). 
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salè in the hands of the Receiver in order to discharge the 
judgment-debtor’s debts and therefore the loss to the other 
creditors is practically nil. The decree-holder has, however, 
to suffer, because instead of realising the full amount of his 
decree at once he may be compelled to receive only a propor- 
tionate share of the assets of the judgment-debtor, who is now 
an insolvent. He has therefore been prejudiced to that extent 
and, consequently, the amount which should be produced by 
the sureties is the decree amount together with interest up to 
date of production. 


The Lower Court’s order will therefore be modified by 
ordering the sureties to produce the property or Rs. 3,007-2-8 
together with interest at 6 per cent. from 16th April, 1925 to 
the date of production. Time one month from this date. ` 


As the appellants have substantially failed on the main 
question, they must pay the rst respondent’s costs in this 
appeal. 

Madhavan Nair, J. -_I agree and have nothing to add. 

A. S. V. ` Order modified. 
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geeds—Damages to seller for—Measure ef —Sale by seller ef geods months after 
date of breach—Difference betera contract price and price of sach sale—Claim 
te—Whex allewed—Cariage of goods from place originally fixed fer performance 
le another place—Seller’s right to—Place of performance changed at instance of 
buyer and to suit his convenience—F fect—Interest on damages awarded to seller 
from date of plainj—Asoard of—Discretion of Conrt—Civil Procedure Cede, 5.34 
—"Decree for payment of moncy”—Claim to unkgquidated damages if included in, 

In a mit by the seller against the buyer for damages for breach of a contract 
to tnke delivery of certain goods, the amount of the damages pavable to the 
plaintiff fs, when there is an available market for the goods, prima facie the 
difference between the contract price and the market price on the date of the 
Hreach. aes | 

Where the seller alleges that there was no available market for the goods 
for a period subsequent to the breach, that the goods were in consequence mld 
after the lapse of that period and that the buyer Is therefore Hable for the differ- 
ence between the contract price and the price at which the qnods were actually 
sold, the onus ies on the seller of making out that very special case 
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| Held farther that, in sucha suit, a suit; the seller was entitled to cartage upon 
the goods taken from the place originally fixed for delivery to another place,when 
it appeared that the place of performance was changed atthe instance of 
the buyer and to sult his convenience. 

Held also, that in such a suit the Court had a discretion under 8. 34, Civil 
Procedure Code, to allow interest upon the damages awarded from the date of 
plaint. : 

The word “money” in 8. 34, Civil Procedure Code; is not confined to an 
ascertained sum. The expression “decree for the payment of money” in the 


A 


. section must be construed as including a claim to unliquidated damages. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Ramnad at Madura in O. S. No. 27 
of 1919. 

C.V. Anantakrishna Aiyar and.C. V. Harihara Aiyar for 
appellant. 

N. Rama Atyar for P. N. Marthandam Pillai for 
respondents. 

The Court delivered the following 


JUDGMENTS :_Spencer, J. -_This is a.suit for damages 
upon a contract to sell 80 candies of cotton at Rs. 414 a candy 
entered into in June, 1918. The plaintiff appeals. 

He tendered and the defendants took delivery of 36 and 
odd candies. They declined to take delivery of the remain- 
ing 43 and odd candies as the market was falling. The 
plaintiff re-sold the rejected goods and brought this suit for 
damages and got a decree. The learned Subordinate Judge 
gave the plaintiff a decree for damages based on the price pre- 
vailing at the end of December. The goods which the defend- 
ants would not receive were actually sold in March, 1919, the 
breach of contract having been on December 26, 1918. The 
Subordinate Judge took an earlier date, upon the principle that 
every party to a contract is bound to mitigate the damages as 
far as possible. The plaintiff got the goods sold through a 
broker who is P.W.4. He stated that the cotton season ends 
with. 31st December and that there was no market for cotton 
for two or three months and so-they were unable to sell the 
goods till Messrs. Harvey & Co. purchased them in March at 
Rs. 282 a candy. His statement that there was no market 
for cotton for two or three months is belied by the market 
report book, Ex. L, which has been filed as evidence on plain- 
tiffs behalf. This shows sales of cotton at varying prices in 
December, 1918 and in January, February-and March, 1919. 
On certain dates there is an entry that no business was done. 
The man who kept this book has not been examined as a wit- 
ness and therefore it is impossible to accept the suggestion now 
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put forward that the prices entered therein do not ‘represent 
real sales of cotton offered for sale on the dates upon which 
the price is entered. The Subordinate Judge, therefore, 
acted reasonably in taking a date in December when the market 
price of cotton was Rs. 330 as being the price at a date nearer 
the date of breach than the date on which the goods were 
actually sold in March. 

The next point which has been argued before us is that 
the plaintiff is entitled to cartage upon the goods taken from 
Virudupatti to Tuticorin for which he claimed Rs. 265-12-0 
in his plaint. The defendants contented themselves with a 
statement that the plaintiff was not entitled to any cart-hire 
and that the amount claimed was excessive. The goodsewere 
taken to Tuticorin because the defendants closed their branch 
of: business at Virudupatti. The plaintiff alleged that the de- 
fendants asked him to deliver the goods at Tuticorin when 
they ceased to keep their branch open at Virudupatti. It was 
evidently on the defendants’ account that the goods were taken 
to Tuticorin and delivered there, and the defendants, as thev 
changed their place of business, must bear the costs incurred 
by the plaintiff in doing an act necessary on defendants’ account 
to be done for the performance of the contract. Although 
the plaintiff did not specifically include this claim for cartage 
among his grounds of appeal he appealed in respect of the 
whole amount claimed by him in the Lower Court which was 
disallowed. We must therefore allow his appeal in respect 
of the sum of Rs. 265-12-0, the details of which have not been 
questioned . 

The Lower Court gave interest to the plaintiff from the 
date of plaint only upon the sum of Rs. 778-2-0 which related 
to a prior contract. Interest was not given upon the main 
sum of Rs. 3,690 and odd found to be due as damages and 
the plaintiff makes this a ground of appeal. ` In many cases 
decided by this Court interest has been given upon damages 
from’ the date of plaint, of which Skeik Mahamad Ravuther v. 
The British India Steam Navigation Co.. Ltd. (1) and 

- Boddu Sanyasiraiu v. Kotra Ramamurthi (2) are instances. In 
Pannalal v. Radha Kissen (2) interest was similarly allowed 
by a Bench consisting of the Chief Tustice and another Judge.In 
Crewidson v. Ganesh Das Hari Bux (4), Mookerjee, J. 
observed that he could see no difference between interest prior 
to suit ahd interest pendente lite when the claim is for an un- 

1. (1908) TL R32 Mos :18MLJa4o7. 2. (1913) MW N 874. 
` g. ` r922) 49 CLI 77. 7 4+- (1920) 60 I C 288. 
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liquidated amount of damages. In my opinion it is discre- 
tionary for the Court to allow interest upon damages from the 
date of plaint under S. 34 of the Code of Civil Procedure. I 
see no reason why a successful party should be made to suffer 
because his claim is not decided soon after the filing’ of his 
plaint. When he files his plaint he puts the matter in the 
hands of the Court for decision. If it be held that the plain- 
tiff cannot get intérest from the date of his filing his plaint, it 
is equivalent to saying that the plaintiff must be deprived of 
the fruits of his success to the extent of losing interest from 
day to day during the pendency of his suit on the sum that he 
was entitled to at the date of his going to Court. The date 
of instituting the suit is the date upon which the rights of 
parties are ordinarily determined, and when the decree fixes 
thé amount of damages due, I think that they may be taken as 
fixed as on the date of the suit, and interest allowed upon that 
sum. 
In this view plaintiff’s appeal must be allowed to the ex- 
tent of the claim for cartage and the interest from the date 
of suit at 6 percent. The plaintiff will also get propor- 
tionate costs on the amount in respect of which his appeal has 
succeeded. 

Venkatasubba Rao, J. ~_I agree. 

The first question to be decided is, what is the correct 
measure of damages ? The contract was broken on the 25th 
December, 1918. The plaintiff sold the goods on the 24th 
March, 1919, and claims the difference between the contract 
price and the price realised at the sale. When there is an 
available market for the goods. the difference between the 
cqntract price and the market price on the date of the breach 
is the amount of the damages prima facie payable. 
Mr. Anantakrishna Aiyar, the learned vakil for the plaintiff, 
urges that his client postponed the sale as there was no market 
for cotton at Tuticorin for a period of three months subse- 
quent to the breach. This is extremely unlikely and the 
evidence on the record shows that the contention is unfounded. 
The plaintiff must make out the very special case set up by 
him and he has failed to do so. The damages have been 
rightly fixed with reference to the date of the breach. 

‘The second question that arises is, is the plaintiff entitled 
to interest on damages from the date of the suit to the date 
of the decree ? The right to interest may fall under three 
heads : (1) Interest that accrued due prior to the institution 
of the suit; (2) Interest from the date of the suit to the 
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date of the decree ; (3) Interest from the date of the decree 
to the date of realisation. 

_ No claim has been made to interest for the period pre- 
vious to the institution of the suit. The right to such interest 
is goyerned by the general law and we are not at present con- 
cerned with any question relating to it. 

_. The right to interest under the second and third heads 
must be determined with reference to S. 34 of the Civil Pro- 
cedure Code. The plaintiffs right to interest from the date 
‘of the decree to the date of realisation is conceded and the 
point to be decided is therefore confined to the plaintiff's right 
to interest that has accrued during the pendency of the suit. 

The material portion of S. 34 reads thus — . 
“Where and in so far as a deciee is for the payment of money, the 
Court may in the decree order interest at such rate as the Court deems reasonable 
to be paid on the principal sum adjudged from the date of the suit to the date ef 
‘the decra.” f 
A decree for payment of damages is undoubtedly a decree 
“ for the payment of money ”. It is however contended for 
the defendant that if at the time of the suit the damages were 
unliquidated, interest cannot be awarded under the section. 
No distinction is made in the section between an ascertained 
sum of money and unliquidated damages. As a question of 
construction, I find it difficult to accept the suggestion that 
the word ‘‘ money ” in the section should be understood in the 
limited sense of an ascertained sum. The expression “ decree 
for the payment of money” is very general and to give it 
‘dué effect, it must be construed as including a claim to unliqui- 
dated damages. ~The Court is not bound to give interest, for, 
it must be noted, that the section gives a discretion to give or 
refuse interest ; and whatever the nature of the claim is, 
whether it is a claim to a fixed sum of money or to unliquidated 
damages, the Court is bound in every case to exercise a sound 
discretion. The mere fact that the decree is for the payment 
of damages cannot by itself be a bar to the’plaintiff being 
awarded interest. It is important to bear in mind that S. 34 
contains the rule of law applicable and that reference to the 
Interest Act is irrelevant. 
_ On this question there is not much authority. There are 
two cases of the Calcutta High Court in whith two different 
views have been taken [Crewdson v. Ganesh Das Hari Bux(4) 
and Pannalal v. Radha Kissen (3):]. In the first case it was 
held that interest should not be awarded on damages from 
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the date of the suit to the date of the decree. Mookerjee, J. 
refers to cases where interest was refused from the date of 
the breach to the date of the suit and observes that there is no 
distinction in principle between a claim to interest for the 
period previous to the suit and for the period subsequent to 
the suit. With all respect 1 am unable to agree. The dis- 
tinction is clear. The claim to interest prior to the suit must 
be determined with reference to the general law, whereas a 
claim to interest for the period during which a suit is pending 
is governed by a specific provision, S. 34 of the Code of Civil 
Procedure. Mookerjee, J. does not cite any authority in 
support of his view. 

kn Pannalal v. Radha, Kissen (3) Sanderson, C. J. points 
out that on the Original Side of the Calcutta High Court it 
was usual to grant interest on unliquidated damages from the 
date of the suit to the date of the decree. That the Court 
has a discretion even in such a case under S. 34 was not dis 
puted before the learned Chief Justice, who, however, observes 
that it is advisable to give reasons when interest is awarded 
on unliquidated damages. ‘This is more in the nature of a 
rule for the guidance of Subordinate Courts, and it may pro- 


bably be followed by them with advantage. The Code, how- 


ever, does not say that reasons shall be given, and when they 
are not given, the High Court may examine the material be- 
fore it with a view to find out if the Lower Court has exer- 
cised the discretion properly. In the present case the Lower 
Court has not awarded interest and its attention does not seem 
to have been called to the point. In my opinion, we shall be 
exercising our discretion soundly by awarding interest to the 
plaintiff. He filed his plaint within a few months of the 
breach and a few weeks of the sale. 

In coming to Court, therefore, he did not make any delay. 
It has not been shown that he has protracted the trial of the 
suit. It stands to reason that the plaintiff’s right must not be 
made to depend upon the mere accident of a speedy disposal 
or otherwise of a case. Ina Court where there is a conges- 
tion of work, a plaintiff may obtain a decree only after the 
lapse of six years, in another Court in six months. Why should 
the plaintiff's right to get interest be made to depend upon cir- 
cumstances over which he has no control ? 

In regard to cartage claimed I agree that the plaintiff is 
entitled to it. The place of performance was changed to 
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suit the convenience of the defendants and he cannot be heard 
to say that cartage is not payable. 

The result is, that the appeal succeeds to this extent, 
namely, that to the amount awarded by the Subordinate Judge, 
the amount of cartage will be added and the total sum will 
carry interest at 6 per cent. per annum from the date of the 
suit to the date of realisation. 

I agree, in the order proposed by my learned brother 
regarding costs. 


A. S. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. 
PRESENT — MR. Justice PHILLIPS AND Mr. JUSTICE 
MADHAVAN Nar. 


Bathina Subbarami Reddi ... Petitioner* (Petitioner) 
© v 
Ganesam Pattabhirama Reddi ... Respondent (Respt.). 


The Guardians and Wards Act, S.4t (3) and (4)—Minor attaining 
majoriy—Discharge of guardian—Ftling accoumis tx Court—Pousr ef Court to 
inquire into correctness of accounts—Remedy of minor. 

Where a minor for whom a Court guardian had been appointed attained 
majority and the guardian was discharged after filing his accounts in Court, 
the Court has no jurisdiction to hold an enquiry and ascertain what amount 
is really due by the guardian. Under the scheme of the Guardians and Wards 
Act, the remedy of the ward is to proceed by way of suit. Nabu Bepari v. 
Sheikh Mahomed (1900) 5 C W N 207; Jagannath Panja v. Mahesh Chandra 
Pal, (1916) 21 C W N 688; Abdul Hasim v. Maleka Khatun, (1916) a9 CLJ 
44 followed; Sita Ram v. Mi. Gevindi, (1921) I L R 46 All 458 and Rama Rao 
v. Reagamogami Rao, (1924) 92 I C 98 dissented from. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Nellore dated 25th February, 
1925 in I. A. No. 402 of 1924 inO. P. No. 85 of 1918. 

B. Somayya for petitioner. 

M. Patanjah Sasiri for respondent. 

The Court delivered the following 

JuDGMENTs Phlips, J. — This is a petition under the 
Guardians and Wards Act.The minor having attained majority, 
the guardian was discharged and filed his accounts in Court. 
The minor took objection to these accounts and, wished the 
Court to hold an enquiry and ascertain what amount was 
really due by the guardian. The District Judge has declined 
to hold any enquiry.and has referred the minor to a suit if so 
advised. It is now contended for the petitioner, the late 
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minor, that this order is wrong and that under S. 41 (4) the 
Court ought to have held an enquiry and discharged the guard- 
ian after ascertaining what was due from him. There is no 
specific provision in the Act for such taking of accounts and 
determining the amount due by the guardian, but it is contend- 
ed that in view of the fact that S. 41 (4) says, “the Court may 
declare him to be discharged from his liabilities,” etc., this can 
only be done after an enquiry has been held, but it must be 
observed that there is no mandate in this section and it is not 
necessary that the Court should make such a declaration. 
Undoubtedly, if it were incumbent on the Court to make such a 
declaration, the Court would not be able to do so without 
holding an enquiry. It has been held by the Calcutta High 
Court in three cases Nabu Bepari v. Sheikh Mahomed (1), 
Jagannath Panja v. Mahesh Chandra Pal (2) and Abdul Ha- 
sim v. Maleka Khatun (3), that under the Guardians and 
Wards Act no such enquiry should be held. The Allahabad 
High Court has taken a contrary view in Sita Ram v. Musam- 


“mal Govindi(4)and there is also the opinion of a Judge of this 


Court in Rama Rao v. Rengaswami Raa (5) to the effect that 
the Court ought to take an account. To deal with this last case 
first, the learned Judge seems to have come to this conclusion 
on the ground that he was unable “to concede that the Court 
is bound to accept without scrutiny any accounts that the guard- 
ian chooses to submit.” This will certainly be applicable 
if the Court were bound to make the declaration mentioned in 
S. 41 (4), but if the Court is not so bound, it does not seem 
necessary that there should be such an enquiry. If the Court 
is satisfied on a perusal of the accounts and on hearing the 
parties that the accounts are correct it may make such a decla- 
ration, but it is not bound to do so, nor is it bound to certify 
that the accounts are correct. © The whole scheme of the Act 
seems to provide for matters of this kind, i. ¢., disputes between 
the minor and the guardian, by way of suit. During the 
minority Ss. 35 and 36 provide for suits being filed by a next 
friend of the minor in case of misconduct on the part of the 
guardian, and there can, be no doubt that, when the minor at- 
tains majority, he can bring a suit against his guardian. There 
being no proyision at all for any enquiry into accounts by the 
Court I think the opinion expressed by the 
Calcutta High Court is the correct one. This view obtains 
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support, from S. 34 (c) and (d) where it is provided that the 
guardian must exhibit his accounts in the Court at such times 
and in such form as the Court from time to time directs and 
that if so required by the Court the guardian must pay into 
Court the balance due from him on those accounts, or so much 
thereof as the Court directs. These provisions presume that 
the accounts are correctly submitted and the Court may take 
action on such accounts, but no provision is made for an enquiry 
as to whether the accounts are correct or not. Similarly, 
under S. 41 (3) when a guardian has been finally discharged, 
the Court may require him to deliver any property in his pos- 
session or control belonging to the ward or any accounts in his 
possession or control relating to any past or present property 
of the ward. This section quite clearly assumes that a 
guardian will put in the accounts that he has been directed to 
keep into Court and that these accounts will be accepted sub- 
ject to the minor’s rights, or those of a next friend on his be- 
half to question them ‘in proper proceedings. If the Court 
were to- hold an enquiry and come to the conclusion that the 
guardian owed a much larger amount than that stated in his 
accounts, there is no provision for enforcing any such order. 
Further, such order under Ss. 47 and 48 would be final; under 
S. 48 an order made under this Act shall be final and shall not 
be liable to be contested by suit or otherwise. If therefore 
the Court made an order that the guardian was to pay a definite 
sum into Court such an order could not be contested by a suit 
and there would be no remedy left either for the guardian or 
for his ward. This seems to be contrary to the intentions of 
the Act, which as I have said before appear to leave all these 
questions for decision by a suit outside the guardianship pro- 
ceedings. The interests of the minor are sufficiently protect- 
ed firstly by the selection of a guardian by the Court and 
secondly by the control of the Court over such guardian. With 
all respect I am unable to agree in the conclusion of the Alla- 
habad High Court for I do not think the arguments are very 
convincing. I prefer to follow the opinion of the Calcutta 
High Court referred to above and hold that the Court should 
not hold an enquiry and pass orders in such matters. 

The District Judge’s order is therefore correct and this 
petition is dismissed with costs. : 

Madhavan Nair, J. "1 entirely agree. The conclusion 
which we have arrived at in this case is also supported by the 
reasoning in C.M.A.No. 269 of 1925 to which I was a party. 
In that case it was held that under S. 45 (1), cl. (c) a guardian 
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is not expected to deliyer “property or accounts’ which he has 
not actually got in his possession. In other words, it was 
held that the property to be delivered is the property which is 
actually in the possession of the guardian and not what he 
should have with him according to the opinion of the Court; 
and so also, the accounts to be delivered are those which have 
been actually kept by him and not those which according to the 
Court are the correct accounts. The phrase used in S. 41 (4) 
“ when he has delivered the property or account” is the same as 
used in S. 45 (1) (c) and may be understood also in the same 
way. 

T.S. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 
S. M. A. Khuddus ...  Petitioner* (Defendant) 


v. < 
Sowdagar Mahammad Hussain ... Respondent (Plaintif). 

Civil Procedure Code, O. 2, R. 2—DBar of swit—Suit for rent—Secoud suit 
for possession and future mesne profiis—Suil for mesne profits for the period 
bemmoeen the oo suits—If barred. . 

The plaintiff brought a suit originally for rent or mesne profits for two 
months and odd, and obtained a decree therefor. He subsequently sued for 
possession and future mesne profits and that suit was also decreed He then 
claimed in a fresh suit meane profits from the end of the period for which he 
had claimed mesne profits in the first suit up to the date of the second suit. 
Held, the suit was not barred under O. 2, R. 3. Ponnammal v Ramamtre. 
Aigar, IL R 38 M 829 applied. 

Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Bezwada, dated the 28th day of March, 1924 in 
S. C. S. No. 520 of 1923. i 

S. Swaminadhan for petitioner. 

Krishna Arya and Viraraghavulu for respondent. 

The Court delivered the following 

JupGMENT :— This is a revision petition which raises a some- 
what curious point of law. The plaintiff had brought a suit 
originally for rent or mesne profits for two months and odd, 
and for that he got a decree. Subsequently, he brought a 
suit for the recovery of possession of the property and asked 
in that suit for future mesne profits and that suit also was 
decreed in his favour. In the present suit he claims mesne 
profits from the end of the period for which he had claimed 
mesne profits in the first suit up to the date of the second suit. 

IC R P No. 798 of 1924 aand March, 1926. 
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A question is raised whether this present suit is not barred by 
reason of the second suit under O. 2, R. 2. There is no 


` direct authority on the point. We have therefore to decide 


it on general principles. 

In Ponmammal v. Ramamirda Aiyar (1) a Full Bench 
of this Court decided that where a person had brought a suit 
for possession of property, he could bring a second suit for 
past mesne profits in respect of the same property, the two 
causes of action being distinct. There is also a ruling in 
Doratswami v. Subramania (2), that after a suit is brought 
for possession and future mesne profits, if the Court refuses 
future mesne profits, a second suit will lie for such future mesne 
profits, the reasons given being that the refusal of the Cowrt in 
the first suit to give the mesne profits will not make the matter 
res judicata. No other authorities have been brought to my 
notice. On the authority of Ponnammal v. Ramamirda 
Aiyar (1) it would follow that the fact that the second 
suit here was brought for recovery of possession of the pro- 
perty would not make the third suit barred under O. 2, R. 2, 
for they expressly held that in such a,case a suit for past profits 
would lie. | The only question is, whether the fact that in the 
second suit here the plaintiff had asked for future profits would 
have the effect of barring the present suit. I am inclined to 
think that it would not have, for O. 2, R.2 (1) only says 
that the plaintiff is bound to include in the same suit only such 
claims as he is entitled to make in respect of the cause of 
action. If there is difference in the causes of action between 
the first suit and the second suit. O. 2, R. 2 will not apply. 
The claim for future mesne profits was not a claim based upon 
any cause of action accrued to the plaintiff but upon the per- 
mission given under the Code to join a claim for future profits 
in suits for possession. [Tt is entirely in the discretion of the 
Courts to grant or not to grant future profits. In the present 
suit we have a claim for past profits already accrued for which 
a cause of action had arisen. For the claim for future pro- 
fits in the second suit there was no cause of action. It cannot 
be said therefore that there was a common cause of action for 
this suit and for the claim for future profits in the last suit. 
In this view O. 2, R. 2 cannot apply and the District Munsif*s 
view is therefore right. ° 

The revision petition fails and is dismissed with costs. 


Tose. . Petition dismissed. 
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IN THE HIGH COURT OF JuDICATURE AT MADRAS. 


PRESENT — MR. Justice PHILLIPS AND MR. JUSTICE . 
MADHAVAN Nar. 


Madhura Gramani ... Appellani* (3rd deft.) 


v. 

Thummala Sesha Reddi and others. . . Respondents (Plaintifs 
and defendants 1 and 2). 

Civil Procedure Code, O. 9, R. go—Teraris-ta-common—Suii for partition and 


separate enjoyment—Dismistal for defaula—Subsequent suit by assignee of rights 
—If barred. 

The plaintiffs asignor obtained a decree for joint possesion with respect 
to a three-fourths share in a piece of property, and subsequently sued for partition 
and s@parate enjoyment of that share. The suit was dismissed under O. 9, 
R. 8, Civil Procedure Code. After the assignment in his favour, the plaintif 
wued for partition. - Held, the right to partition being a right accruing from 
time to time, a suit based on the plaintiffs assignor’s right to partition was pot 
barred by O. 9, R 9. 

There is no difference in the law in this respect between joint tenants and 
tenante-in-common, 

Appeal against the order of the Court of the Subordinate 
Judge of Nellore in A. S.No. 11 of 1925 (A.S.No.225 of 
1924, District Court, Nellore) preferred against the decree of 
the Court of the Principal District Munsif of Nellore in O. S. 
No. 851 of 1922. 


F. GC. Viraraghavachariar for appellant. 
B. Somayya for respondents. 


The Court delivered the following 


JUDGMENT -This is an appeal against an order of re- 
mand by the Subordinate Judge of Nellore. The District 
Munsif had held that the suit was barred under the provisions 
of O. 9, R. 9, and had dismissed it. The suit was one for 
the partition of certain property in which the plaintiff claimed 
a three-fourths share. In the year 1911 the plaintiff's assignor 
bad brought a suit for obtaining joint possession of this three- 
fourths share and it had been decreed. In 1917 she filed for 
partition of her share and separate enjoyment and that suit was 
dismissed under O. 9, R. 8. Itis now contended for the ap- 
pellant that the present suit which is also one for partition is 
barred under*O. 9, R. 9. The Subordinate Judge has relied 
on several cases of the Allahabad High Court and one in 
Madan Mohan Mondul v. Baikanta Nath(1) cases which dealt 

SA A O No. $80 of 1935. ist March, 1926. 
1. (1906) 10 C W N 839. 
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with suits for partition in families which were originally joint 
Hindu families, and the contention now raised is that these deci- 
sións must be deemed to be solely applicable to the case of 
joint Hindu families and cannot be applied in the case of joint 
owners as tenants-in-common. 


In the first place, it must be observed that in most of these 
cases, although the family was a joint Hindu family, it had be- 
come divided in status prior to the suit. On principle it is 
difficult to see how any distinction can be drawn between joint 
tenants and tenants-in-common for the right of partition belong 
equally to each of them. In the present case, when the suit 
of the plaintiff ’s assignee was dismissed in 1917 she was rele- 
gated to her right of possession as joint owner and conseqtiently 
to her right to partition, a right which accrues from time to 
time, for this right had not been taken away by the prior litiga- 
tion. It is not contended for the appellant that the question 
is res judicata and consequently the present suit which is based 
on the plaintiff's assignor’s right of partition is not barred by 
O. 9, R. 9. = 

The appeal is dismissed . 

T. S. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice Devaposs. 
Singavarpu Rajaratnam and another. . . A ppellants* (Respis.) 


Y. 

Sheik Hasanbi and another ... Respondenis (Petitioners) . 

Ciwil Procedure Cade, S. 47 aud O. a1, R. 10a-—Application for restitution of 
possessiow—Transferee from judgment-debter pendente lite—Decres-holdars 
taking deltvsrg—tiiems nol ascertained—Effect ef—Remed 

A transferee from a judgment-debtor pendente lite applied for restitution of 
possession of properties which had been taken delivery of by the decree-holders 
under an order of Court, on the ground that it had not been ascertained at the 
time of taking delivery which items fell to the share of the decree-holders. 
Held, it was competent for him to maintain such an application which is really 
one under 8. 47, Civil Procedure Code, and was not barred by O. 21, R. 102. 


Appeal against the order of the Court of the Additional 
Subordinate Judge of Bezwada dated 21st November, 1923 in 
A. S. No. 34 of 1923(A. S.No.20 of 1923) Sub-Court, Bez- 
wada, preferred against the order of the Court of the District 
Munsif of Nuzwid at Bezwada in C. M. P. No. 83 of 1922(in 
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O. S. No. 126 of 1909, Additional District Munsif’s Court, 
Bezwada) . 

P. Markandeyulu for appellants. 

P. Satyanarayana Rao for respondents. 

The Court delivered the following 

JupGMENT :_The first point raised in this appeal is that 
the petition for restitution of possession by the respondents is 
incompetent inasmuch as the application on the ground of dis- 
possession is barred by O. 21, R. 102, Civil Procedure Code. 
That rule applies to cases where a person who gets title from 
the judgment-debtor is prevented from objecting to the delivery 
of possession to the judgment-creditor of the property directed 
to be*delivered to him. In this case the respondents obtained 
a sale of the judgment-debtor’s property on 23rd July, 1920 
when an application for execution was pending and the property 
had been divided but lots had not been cast. The execution 
petition was dismissed on the ground that one of the decree- 
holders had attained majority and that the petition filed by the 
next friend was not sustainable. A subsequent application for 
execution was made but no lots were cast and the items that fell 
to the share 6f the decree-holders were not determined. Without 
determining the items that ought to go to the decree-holders 
delivery was ordered and certain items of property in the 
possession of the respondents was delivered to the decrec- 
holders. They applied to the Court for restitution of posses- 
sion on the ground that it was not ascertained at the time of 
delivery which items-fell to the decree-holders’ share. This 
contention was upheld by the District Munsif and he ordered 
restitution of the property. On appeal the Subordinate Judge 
of Bezwada upheld the order of the District Munsif 

Mr. Markandeyulu’s objection to the order is that it is 
not competent for the transferee of the judgment-debtor’s right 
in the property to file such an application. Itis conceded that 
the judgment-debtor himself could file an application if any 
item of property is wrongly delivered to the decree-holder. The 
complaint in this case is that before determining what item fell 
to the share of the decree-holder particular items of property 
in the possession of the respondents were delivered. Such a 
contention could have been put forward by the judgment- 
debtor, and it is difficult to see how the transferee from the 
judgment-debtor pending execution could not put forward the 
same contention. This application is not one under O. 21, 
R.gg or R. 101, but one under S. 47. Though wrongly Rr.99 
and ror are mentioned in the petition we have to look at the 


s 
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substance of the petition and not merely at the heading. 
Mr. Markandeyulu relies upon Kanakasabai Mudaltar v. 
Rajagopal Naidu (1) and Rev. F. C. L. Newson v. Sada- 
nanda Swamiar (2) in support of his contention. | Those 
cases have no application to the present, for, there the appli- 
cation was made not on the ground that the property was 
wrongly delivered but on the ground that the property was 
not liable to be delivered as the applicants were in possession. 
Their possession was only the possession of the judgment- 
debtor and therefore they could not apply for restitution 
under R. 99 or R. ror. The application of the respondents 
therefore was not incompetent. 


The next contention raised by Mr. Markandeyulu is, 


that notice was served on the judgment-debtors and they did 
not object to the delivery of the property and therefore they 
cannot question the delivery after it has taken place. It 
does not appear that notice was issued to the respondents 
and the judgment-debtor that the items now in dispute were 
going to be delivered to the decree-holder. Even if 
such a notice was issued it would not be 
competent to the Court to deliver certain items 
of property without determining whether those items 
fell to the share of the decree-holder. In a case where a 
division of property has to be made and:lots cast before the 
share of each decree-holder could be ascertained, it would not 
be proper to order delivery of particular items to the decree- 
holder. Therefore the service of notice in this case even if it 
did mention particular items would not be proper notice 


as required by law, and it would not prevent the respondents’ 


from getting the relief available to them under S. 47. In 
Vallabha Valia Raja v. Manakata Kovilakath (3) and 
Jainulabdin Sahib v. Krishna Chettiar (4) it was held that 
a judgment-debtor’s remedy is under S. 47 when property 
was wrongly delivered or some item of property to which 
the decree-holder was not entitled was wrongly taken posses- 
sion from the judgment-debtor. 


In the result the appeal fails and is dismissed with costs. 





TeS. V. _ Appeal dismissed. 
a (1917) 42 I C sas. 2. (1910) 8 I C Bos, 
3. (1924) 86 I C 947. 4. (1941) 41 ML J rao. 
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IN THE Hic Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA Rao. 


Sri Mahant Paramananda Das Goswami ... Appellant* 
(Plaintif) 
v. 
Radhakrishna Das and others ... Respondents ( Defend- 
anis). ~ 


Limitation Act, Arts. 124, 120—Hereditary office—Sust for possession of— 
Nomination of successor by head of a Muti—Claim te succession based solely 
on—Apphicabiity of Art. 124 to case of—Hereditary succession—M caming— 
Right tq office of Mahani barred—Right to recover immoveable properties of 
Muth—Effect om. 

The appeal arose out of a suit filed by the appellant for a declaration 
that he was the lawful Mahant of a Mutt and for recovery of properties be- 
longing to it The question for decision was whether the suit was barred by 
limitation, and that depended upon whether the suit was one for possession 
of a hereditary office governed by Art. 124 of the Limitation Act If the 
claim could not be regarded as one to a hereditary office, Art. 120 of the 
Limitation Act admittedly applied to the case and the suit was admittedly 
barred. / 

The rule of succession to the deceased Mahant as stated in the plaint was 
one by nomination by him of his successor, from among his Chelas The 
plaintif clearly based his claim on being the person so nominated and on no 
other ground. There were, no doubt, allegations in the plaint to the effect 
that the plaintiff wae the patta Chela or principal Chela and that he was a 
fit person to be the Mahant, but it appeared that they were made to show 
that his nomination was unexceptionable and that no claim to the Mahant’s 
office was based on those allegations. And the matter was made quite clear 
by the form in which the plaintif got the first issue framed which ran as 
follows — 

“Whether plaintiff was duly nominated as his successor by the Jate Mahant 
and if so whether plaintiff is therefore entitled to succeed to the office of 
Mahant,” 

That was the sole issue raised as to plaintifs title. 

Held, that the suit was not one for posesion of a hereditary office within 
the meaning of Art. 124 and that it was barred by limitation. 


Where succession is by nomination by the holder in office of his successor, 
it is not a hereditary succesaton. Hereditary succession is succession by the 
heir to the deceased, under the lav, the office must be transmitted to the 
succemor according to some definite rules of descent which by their own force 
designate the person to succeed. There need be no blood relationship between 
the deceased and ehis successor, but the right of the latter should not depend 
upon the choice of any individual. If the rule were that the senior living 
Chela of the Guru succeeds to his office on his death, that might be a case of 
hereditary succession, even if the Guru nominated him as his successor, when 
no rights flowed from such nomination. But where the right to succession 
is based solely on nomination, the succession cannot be treated as hereditary. 





*Appeal No. 445 of 1922. a6th March, 1926. 
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Per Krishnam, J.—If plaintiff is barred from claiming the office, his right 
to recover the immoveable properties of the Mutt is also barred, as those pro- 
perties go with the Mahantship. 


Appeal against the decree of the District Court of Ganjam | 


in O. S. No. 31 of 1921. 

A.V. Viswanatha Sastri for C. Padmanabha Aiyangar 
for appellant. 

A. Krishnaswami Aiyar and B. Jagannadha Doss for 
respondents. 

The Court delivered the following 

JUDGMENTS :_Venkatasubba Rao, J.: The plaintiff 
filed the suit which gives rise to this appeal, for a declaration 
that he was the lawful Mahant of the Ganga Mata Mutt and 
for recovery of properties belonging to it. The Mutt is 
situated at Puri but it owns properties of considerable value 
in the District of Ganjam. The District Judge who tried the 
suit dismissed it on the ground that the plaintiff’s suit was 
barred by limitation. No question of fact was tried in the 
case and the learned Judge held that on the allegations in the 
plaint the claim was barred. We are not therefore concerned 
with the truth or falsity of the statements in the plaint but 
the only question is whether on these averments made in it the 
suit is in time or is barred. If the plaint can be construed as 
one for possession of a hereditary office the article applicable 
is Art. 124 of the Limitation Act, which prescribes a period 
of 12 years and the suit would not be barred. If, on the 
other hand, the claim cannot be regarded as one to a hereditary 
office, Art. 120 which prescribes a period of six years applies 
and the suit would then be barred. The point to be decided 
is, on the allegations in the plaint, is this a suit for possession 
of a hereditary office. 

In paragraph 6 of the plaint the plaintiff refers to the fact 
that the late Mahant Sri Madhava Das nominated him as his 
successor and wrote in his own hand the Guru Pranali and the 
Sidha Pranali containing the plaintifs name and handed’ the 
Pranalis to the plaintiff in token of his appointment as his 
successor. He further says that the appointment is irrevoca- 
ble and was not revoked by the late Mahant. 

In paragraphs 8 and 9, the plaintiff alleges that the 1st 
defendant puts himself forward as the successor to the late 
Mahant on the strength of a will executed by the latter, the 
genuineness of which the plaintiff does not admit. He adds 
that he denies that the rst defendant was nominated by the 
previous Mahant as his successor, 
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In para. 13 he says that the rst defendant’s nomination, 
even if true, is invalid by reason of his own previous 
nomination. 

These are the principal paragraphs where the plaintiff's 
title to the office is set out and in these he very clearly bases his 
title upon nomination by the previous Mahant. 

In paragraph 5 he says thus:— 

“The petitioner (plaintiff) is the patta Chela which means the principal’ 
Chela-and also a Chela chosen to succeed to the Mutt after the Mahant.” 

And again in paragraph 7 he says 

‘Moreover the petitioner (plaintiff) is the only Chela fit to become the 
successor left behind the Iste Mahant.” 

I,do not think that the plaintiff puts forward in either of 
these two paragraphs any claim to a hereditary office. The 
statement that he is the principal Chela implies that there are 
other Chelas. Why he describes himself as “principal 
Chela” he does not explain. I donot think it can be said 
that the allegation means that he occupies a particular charac- 
ter, which, apart from and independent of nomination, clothes 
him with the right to succeed. It is not as if he has made an 
allegation that he is the seniormost Chela and as such entitled 
to succeed without the intervention of the previous Mahant. 
The reference in paragraph 7 to his being “the only Chela fit” 
sgain shows that he is not relying upon his filling any definite 
legal character which entitles him to succeed. The word ‘fit’ 
connotes that he is personally qualified from moral and such 
other standpoints of view. 

Paragraph 15 of the plaint asks for the removal of the 
defendant and appointment of a suitable Mahant, which means 
of course not necessarily the plaintiff. In paragraph 16 he 
reiterates his claim that he is the only person entitled according 
to law and custom of the Mutt. 

On a careful reading of the plaint, I find that the claim 
is put forward only on the ground of nomination or appoint- 
ment by the previous Mahant. The appellant’s learned 
vakil’s contention is, that the plaint must be so construed as if 
there is an allegation that the plaintiff, by reason of a certain 
legal character that he possesses, is entitled to the succession of 
the Mutt. This contention seems to be unfounded and must 
be overruled. This is, however, a minor contention and I 
shall now proceed to deal with the principal argument advanced 
by him. 

Mr. A. V. Viswanatha Sastri, the appellant’ s learned vakil, 
puts his case thus: 


~ 
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“In the case of a Mutt, he contends, if the incumbent 
nominates and duly instals his successor the latter succeeds not 
by force of the nomination but by reason of the fact that the 
heir has been irrevocably fixed who succeeds under the law of 
inheritance.” 


There is a fallacy underlying this argument. The learned 
vakil relies upon the text of the Hindu Law which says: 

“As regards the property of a hermit or an ascetic the heirs are in their 
order the proprietor, the virtuous pupil and the spiritual brother and associate 
in holiness.” (Yasxavalkya, IT. 138.) 

In the case of a Chela or pupil succeeding to his Master 
there can be no difficulty as he is under the Hindu Law of in- 
heritance the heir entitled to succeed. As the son is the heir 
of his father, so is the disciple the heir of his spiritual teacher. 
If, therefore, the matter stops there and the Chela succeeds by 
the mere reason of his being Chela/ there can be no question 
that the succession is hereditary. Similarly if there are seve- 
ral Chelas and, by the usage of the Mutt, the office is transmit- 
ted according to certain definite rules of descent, say to the 
seniormost Chela, even then the office can rightly be said to be 
hereditary, for it vests on the death of the holder, in the person 
designated by law or usage as his heir. If, however, a parti- 
cular Chela’s title to succeed depends on his being preferred to 
the rest and nominated, by a voluntary act of the incumbent, it 
seems to me that such a claim cannot be described asa claim 
to a hereditary office. Such a nomination, it has been urged, 
is analogous to adoption; but this position seems to be unsound, 
as, though by some stretch of language the affiliation of a 
Chela may be said to amount to an adoption, it seems difficult to 
hold that nomination of one out of several Chelas stands on a 
similar legal footing. If there is a single Chela he succeeds 
by virtue of his being the heir. When there are several 
Chelas the position is that each of them having been affiliated 
has on this theory been adopted. Ex hypothesi, the particu- 
lar Chela nominated is one of those that had been adopted. 
And is it suggested that nomination is equivalent to a second 
adoption ? This argument shows the danger of ‘extending 
the fiction of adoption and I am not prepared to hold that 
when one out of several Chelas is nominated to the office, his 
position is that of a heir who succeeds under the Law of In- 
heritance. The observations in Achyutananda Das v. Jagan- 
nath Das (1) were made with reference to the affiliation or 
adoption of a Chela, who, under the law, is entitled to inherit 


1. (1914) 20 C W N 129 at 124. 
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to the Guru and cannot have any bearing on the question at 
issue. 

The appellant’s learned vakil to be logical had to contend 
that although the nomination may be under a will of the late 
incumbent, the transmission must be deemed to be in the nature 
of a hereditary succession. This shows the fundamental un- 
soundness of the argument. Intestate succession and succes- 
sion under a will are two distinct and entirely different concep- 
tions known to law. To say that a person who succeeds un- 
der a will inherjts as heir, is clearly a contradiction in terms. 
If the successor owes his title to nomination or appointment, 
that is, his succession depends upon the volition of the last 
ingumbent and does not rest upon independent title, I am in- 
clined to the view that the office cannot be said to be hereditary. 
In this case the appellant does not rest his title on his filling a 
particular legal character, say, that of a senior Chela who 
succeeds to the office whether he is nominated or not nomi- 
nated ; and his claim therefore is not, in my opinion, one 
under Art. 124, for possession of a hereditary office. This 
ig the view I am disposed to take on principle and on the 
reason of the thing and no case that has been cited at the bar 
compels me to take a different view. 


In Satyadeo Dass v. Santoke Dass (2) it was 
found that the plaintiff was the late Mahant’s only Chela 
and that in the mutt in question a Chela succeeds if there be 
one and if there be more than one a successor is appointed by 
the Mahant from amongst the Chelas. When it was found 
that the plaintiff was the only Chela, it was unnecessary to dis- 
cuss the further question whether he was duly installed and 
nominated, but the Court for some reason discussed the evi- 
dence bearing on that point and found that the plaintiff was 
duly appointed. In the course of the judgment the word 
“ hereditary ” is used in connection alike with the succession 
of the only Chela as well as the Chela preferred out of many. 
(See page 364). The learned vakil relies upon this passage 
but I do not think that from the casual use of a word like this 
such a legal inference can be drawn. The appellant next 
relies upon what may be said to be implied in a dictum in Sita 
Pershad v. Thakur Das (3). Here again there is neither 
a direct nor an indirect statement bearing on the question but 
from the use of the word “ hereditary” in connection with 
succession resting upon appointment it is urged that the pass- 








2. (1907) 5CLJ 360. s. (1879)) 5s CLR 79 at 90. 
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age may be treated as an authority in favour of the appellant. 
I cannot agree to this. In Raghubhushana v. Vidyavari- 
dhi (4) there is an observation to the effect that spiritual 
affiliation is analogous to adoption, but as I have already 
shown, this is beside the point. In Achyutananda Das v. 
Jagannath Das (1) there is a passage where it is said that 
the office of the Chief Mahant is hereditary and devolves upon 
the chief disciple of the Mahant “who moreover usually 
nominates him as his successor.” It was not intended to 
state the law in this passage and this cannot be availed of by 
the appellant. I have already referred to this case on another 
point. In Sammantha Pandara v. Sellappa Chetti (5) the 
word “inheritance” occurs in respect of a discle 
chosen who succeeds to the property. This cannot warrant 
the inference that the learned Judges intended to lay down 
that the office is hereditary. I do not think it worth while 
to discuss in detail Rangachariar v. Yegna Dikshitar (6), 
Tiruvambala Desikar v. Manikkavachaka Desikar (7) and 
Kailasam Pillai v. Nataraja Thambiran (8) as the dicta in 
each of the cases afford very little basis for the contention put 
forward. Rajah of Palghat v. Raman Unni (9) has also 
been relied on by the appellant. It was held there that ad- 
verse possession for over the statutory period of the office of 
trustee against a prior stanee is a bar to a suit by his successor. 
Dealing with the position of a stanam-holder under the law 
of Malabar, the learned Judges said that a stanam is descend- 
able in a peculiar line of succession and that each successive 
holder is in the same position as an ordinary heir succeeding 
on intestacy. There is a statement in the judgment that the 
succession to mutts and stanam stands on the same footing. On 
the strength of this, it is contended that when a person succeeds 
to the office of the head of the Mutt by nomination he must 
be deemed to succeed as if on intestacy. There is clearly no 
warrant for this suggestion and indeed any such inference is 
repelled by the sentence in the same judgment. “In either case 
(in the case of an ordinary heir or that of a stanee) it is the 
law of the land and not any act of the previous holder or 
owner that confers title on the successor.” None of the 
cases that have been cited to us has any direct bearing on the 
question. But the learned vakil for the appellant has been 








1. (1914) 20 C W N 122, 4 (1916) 34 I C 875. 

5. (1879) TIL RaM 175. 6. (1890) ILR 13 M 524 at 536. 
7. (1915) ILR 40 M 177: 30 ML J 274. 
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able to place betore us these various dicta which according to 
him implies that his position is correct. Iam not prepared to 
take this view. 

In the result I hold that on the allegations in the plaint 
the suit is governed by Art. 120 of the Limitation Act and 
that it is barred by limitation. The appeal fails and is dis- 
missed with costs as stated by my learned brother. 

Krishnan, J. — 1 agree with my learned brother that this 
appeal fails. 

There can be no doubt that the yule of succession to the 
deceased Mahant as stated in the plaint in this Mutt is one by 
nomination by him of his successor from among his Chelas. 
The plaintiff clearly bases his claim on being the person so 
nominated and on no other-ground. The allegation that he 
is the patta Chela or principal Chela and that he is a fit person 
to be the Mahant are made to show that his nomination is 
unexceptionable but no claim to the Mahant’s office is based 
on those allegations. The matter is made quite clear by the 
form in which he got the firse issue framed which runs thus = 

“Whether plaintiff was duly nominated as his successor by the late 
Mahant and if so whether plaintiff is therefore entitled to succeed to the office 
of Muhant.” 

This is the sole issue raised as to plaintiff’s title. - 

The question that then arises for decision on the plaint 
allegations is whether the office of the Mahant of the suit 
Mutt is a hereditary office within the meaning of Art. 124 of 
the Limitation Act. If that article does not apply the only 
article that can be applied for the recovery of that office is 
Art. 120. [Sce Kidambi Raghavachariar and others v. 
Tirumalai Asari Nallur Raghavachariar (10) and Jagan- 
naih Das v. Birbhadra Das (11)]. Art. 144 was sought 
to be relied on so far as the suit seeks recovery of possession 
of the immoveable properties of the Mutt but as they go with 
the Mahantship, if plaintiff is barred from claiming the office, 
he cannot get the properties. , 

Where succession is by nomination by the holder in office 
of his successor it seems to me impossible to contend that it 
is a hereditary succession. Hereditary succession is succession 
by the heir to the deceased under the law, the office must be 
transmitted fo the successor according to some definite rules 
of descent which by their own force designate the person to 
succeed. There need be no blood relationship between. the 
deceased and his successor but the right of the latter should 


10. (1907) I L R26 M 113. rr. (1892) ILR 19 C 776. 
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not depend upon the choice of any individual. If the rule 
were that the senior living Chela of the Guru succeeds to his 
office on his death that might be a case of hereditary succession, 
even if the Guru nominated him as his successor, when, no 
rights flowed from such nomination. But where the right to 
succession is based solcly on nomination, | agree with my learn- 
ed brother that the succession cannot be treated as hereditary. 

Stray sentences quoted by the appellant’s vakil in the cases 
which he cited and which have been referred to by my learned 
brother cannot be treated as any authority on the point before 
us. On the other hand, the case in Jagannath Das v. Bir- 
bhadra Das (11) reterred to above is in point and against him. 
It is true that it was a case of election but the learned Judge 
treated the cases of election and nomination as standing on 
the same footing. Art. 124 cannot therefore apply to the 
present case and the suit was rightly dismissed as barred by 
limitation. l agree that the appeal should be dismissed with 
costs. The appellant will pay the Court-fees to the Govern- 
ment. 

A. S. V. Appeal dismissed . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE. 
R. Subbaroya Goundan ... Petitioner* (Respondent) 
v. 
P. Muthukumaraswami Goundan...Respondent (Petitioner). 

Madras Local Boards Act (XIV ef 1920), Ss. 56 (4) and 57 (3)—Scope ef 
—Failure to, ajtend mestings of the Board for three consecutive months—Restora- 
tien to oftce—Mode of—“Ceased to be a member"—Decmed te be quahked— 
Meaning of. 

The President of a Taluk Board failed for three consecutive months to 
attend meetings of the Board. The acting President did not report the matter 
to the Board and no action was taken under S. 56 (4) of the Madras Local 
Boards Act. But he was re-elected President at a meeting held after he had 
ceased to be a member under S. 56 (1) (4). The District Judge was moved 
unde: S. 57 and he decided that the petitioner had ceased to be 2 member. 
Held, lo revision (1) the Board could 1estore him to membership only under 
8. 56 (4) when the matter is reported to it at the next meeting and that not 
having been done, the Board could not be held in effect to have restored him 
by electing him as President on a subsequent date; (2) S. 57 (3) was not in- 
tended to mean that a member who had failed to attend ethree consecutive 
meetings nevertheless remained a member until there was an adverse decision 
against him under S. 57; the object ofthat sub-section is only to prevent the 
proceedings of meetings in which a member, who on an inquiry under 8. 57 
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has been declared to have ceased to be a member, had cofltinued to attend and 
take part belng invalidated by his having taken part, and is similar in inten- 
tion to S. 35. 


Meaning of the expressions “who has ceased to be a member’, and “deemed 
to be qualified” pointed out. 

There are only two ways in which a member who has prima facie ceased 
to be a member of a Local Board under S. 56 (1) (4) can be restored to office. 
The Board can resiore him under S. 56 (4) and the District Judge may declare 
under 8. 57 that he pever ceased to be a member. These aie independent and 
not interdependent. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to re- 
vise the order of the District Court of Coimbatore in O. P. 
No. J8 of 1925. 

T. R. Ramachandra diyar and K. S. Venkatrama Atyar 
tor petitioner. 

T. M. Krishnaswami Aiyar tor respondent. 

The Court delivered the following 


JuDGMENT -_This revision petition raises a question of 
the interpretation of Ss. 56 and 57 of the Madras Local 
Boards Act (XIV of 1920) a matter involved in some difficulty 
because of the loose drafting of the language of the sections. 

The petitioner, who was the President of the Taluk 
Board of Palladam, failed for three consecutive. months to 
attend the meetings of the Board. S. 56 says that in such a 
case, “subject to the provisions of S. 57,” he shall cease to be 
a member of the Board. The three months expired on 21st 
September, 1925. 9. 56 (4) says: 

“In the case of a person who has ceased to be a member in consequence 
of failure to attend meetings, the matter shall be reported by the President at 
the next meeting of the Local Boerd which may at that meeting restore such 
person to office.” 

Tn the present case the Acting President did not ‘report 
the matter and therefore the petitioner has not been restored 
to ofice under that sub-section. S. 57 permits an application 
to the District Judge in cases of doubt under S. 56, on which 
the District Judge shall make an enquiry and determine whe- 
ther or not the member is disqualified under S. 56, and his 
decision shall be final. Sub-section (3) of that section says : 

“Pending such decision the member shall be deemed to be qualified.” 

The petitioner relies upon this sub-section (3). As I 
understand his case, it is that, since S. 56 has to be read subject 
to the provisions of S. 57, the former section does not come 
into operation by itself, but only in conjunction with and after 
an enquiry under S. 57, and that therefore no member ceases 
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to hold ofice under S. 56 unless and until the District Judge 
has been moved and has held an enquiry under S. 57 and has 
so declared, and that until such declaration he remains by 
force of sub-section (3) a member. It is true that in the pre- 
sent case the District Judge has under S. 57 declared that the, 
petitioner has ceased to be a member; but the petitioner pleads 
that the District Judge has come to that conclusion through an 
error of law and misinterpretation of the sections, considering 
himself too strictly bound by the terms of S. 56. It is, how- 
ever, obvious that it was the primary duty of the District 
Judge, in an enquiry under S. 57, to determine whether under 
the terms of S. 56 the petitioner has ceased to hold office. That 
the District Judge did and has held that he did so cease. *His 
decision under S. 57 is final unless his order was without juris- 
diction or in an irregular exercise of jurisdiction. 


. It is contended (1) that as the petitioner was elected 
President on 5th October, 1925, the Board had in effect restor- 
ed him to office, and (2) that the District Judge was wrong in 
holding that he had ceased to hold office because by the force 
of S. 57 (3) he remained a member pending the decision of 
the Judge and therefore had not ceased to be a member. 
I do not think that either of these contentions is well founded. 
As to (1) the Board could restore him as a member only under 
S. 56 (4). That procedure was not adopted. No doubt it 
seems an anomaly that no member can compel the President 
to report such a matter to the Board. But that is how the 
law runs, and if the President does not choose to report the 
matter to the Board, then the Board under the law has no, 
power to restore him. l 


It is contended that the language of S. 56 (4) “ who has 
ceased to be a member” is not happy, and it means something 
else than “ceases to be a member.” The language seems to 
me definite and clear and must be taken to mean what it says. 
In this connection reference may be made to the judgment of 
Ramesam, J., in S. K. Devastgamany v. M . R. Sethurathnam 
{iyar (1). 

As to the second point it seems to me clear that S. 57 (3) 
was not intended to mean that a member who had failed to 
attend three consecutive meetings nevertheless remains a mem- 
ber until and unless there is an adverse decision against him 
under S. 57. If it were so, S. 56 (4) would have no point. 
The Board could not restore one who had not ceased to be a 


t. (1924) 87 I C 463. 





Subberoya 
Goundan 
v. 
Muthu- 
kemam: wami 
Goundan. 


268 THE MADRAS LAW JOURNAL REPORTS. [VoL. 
member. There are two ways in which a member who has 
prima facie ceased to be a member can be restored. (1) The 
Board can restore him under S. 56 (4), and (2) The District 
Judge may declare under S. 57 that he never ceased to be a 
member. Obviously, these are independent and not inter- 


‘dependent. In most cases there would not be time to get 


x decision under S. 57 before the next meeting at which alone 
S. 56 (4) can be invoked. Therefore the operation of S. 56 
(4) does not have to await the declaration by the District 
Judge under S. 57 that the member has ceased to be a member. 
That means that the member has ceased to be a member even 
before S. 57 can be invoked. Again S. 57 (3) does not say 
thathe remains a member. It says that he shall be “deemed 
to be qualified.” That was intended, I have no doubt, to 
prevent the proceedings of meetings in which a member who 
on an enquiry under S. 57 has been declared to have ceased to 
be a member had continued to attend and take part being in- 
validated by his having taken part, and is similar in intention to 
S. 35. There is no justification in the language of S. 57 for 
holding that the mere presentation of an application under S.57 
has the effect of restoring pro tem. to office one who has ceased 
to hold office. ; , 

Prima facie then, the petitioner ceased under S. 56 to be 
a member. If no application had been put in under S. 57 
and he is not restored under S. 56 (4), then his cessation con- 
tinues. If an application was put in under S. 57 and the 
District Judge decided that he did cease to be a member, then 
he did cease to be a member from the date fixed in S. 56, but 
for the purpose of saving the validity of proceedings in which 
he may have taken part after he had ceased to be a member 
he is deemed to be qualified during that period. 

From another point of view the same result is indicated. 
There is no limitation for an application under S. 57 and one 
might never be put in at all. This does not mean, for exam- 
ple, that a person of unsound mind. deaf mute. a leper, a con- 
vict, an insolvent, etc., remain members until some one takes 
out an application under S. 57 to the District Judge. These 
persons cease ipso facto to be members, as S. 56 states, and 
the proviso to S. 56, “subject to the provisions of S. 57” ca 
only mean that in cases where an application under S. 57 h 
put in, the operation of S. 56 is not final, but is subject to the 
decision of the District Judge under S. 57. 

Another contention has been put forward, viz., that fail- 
ure implies a voluntary act, 7. e., that the non-attendance 


bian 
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should not be due to matters not within the control of the 
member. I can see no warrant for this view. If Ht had 
been so intended, it would havc been easy to use the phrase 
“voluntarily absents himself” instead of “fails”. This point 
was not raised before the District Judge. 

I must hold thercfore that the District Judge has not 
acted without jurisdiction or in an irregular exercise of juris- 
diction. He has decided, and had jurisdiction to decide, that 
the petitioner ceased to be a member on 21st September, 1925, 
and his decision is final. 

I must therefore dismiss this petition with costs. 


T.S. V. Petition dismissed. 
[FULL BENCH.] 

In THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. Justice KRISHNAN, MR. JUSTICE 


RAMESAM AND MR. JUSTICE VENKATASUBBA RAO. 
T. S. Balavenkatascetharama Chettiar 


_and another ... Appellants* (Petitioners) 
v. 
The Official Receiver, Tanjore, and 
others ... Respondents (Respondent and 


persons added parties). 


Provinaal Inseloency Act (V ef 1920), Ss. 2 (d), 17 and 18—Jeint Hindu 
family—Father adjudicated inseloent—What vests in Official Recetoer—Share 
of sons er father’s power te sall—Death of father pending procesdings—E fect 
ef. 

An Offcial Receiver in whom the property of an insolvent Hindu governed 
by the Law of Mitakshara is vested under the Provincial Insolvency Act 
(V of 1920) is entitled to sell the joint family property of the insolvent and his 
zons for debts which are neither illegal nor immoral. What vests in the 
Official Receiver is not the undivided interest of the sons, but the Hindu father’s 
conditional power of disposal over ‘his sons’ intereste The decision of the 
Judicial Committee in Sat Narain v. Behari Lal, (1924) I L R 6 Lah 3: 47 M 
L J 857 (P C) considered and its scope explained; the language in the Presi- 
dency Towns and Provincial Insolvency Acts adverted to;Kuppumoami Geendat 
v. Martmuthu Goundax, (1924) 47 M L J 487 overruled. 

The death of the father pending the insolvency proceeding does not put an 
end to the Official Rectiver’s power to sell the Interests of the sons also, as 
under S. 17 of the Provincial Insolvency Act the proceedjngs are to continue 
dll the properties are realised and distributed. 

Per Kriskran, J—S. 28 which is the vesting section vests the whole of 
the property of the insolvent in the Official Receiver ; and under it the Insolvent's 
share as well as his power to ell his sons’ interests will 
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vest in the Receiver, It is not necemary to pray in aid the definition of “pro 
perty” in 8. 2 (d) for this purpose. 
Per Venkatasubba Ras, J—The expression “property” in S. a (d) includes 

re qualified and restricted power of a Hindu father to dispose of his son’s 

Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated the 15th December, 1924 jn L A. 
No. 455 of 1924 in I. P. No. 5 of 1922. 
: T. Rangachariar and K. Narasimha Aiyangar for appel- 
ants. 

S. Varadachariar and T. M. Krishnaswami Aiyar tor 
respondents. er 

The Court delivered the following ; 

JUDGMENTS’ :_Krishnan, J. :_The point for decision in 
this appeal is whether the Official Receiver in whom the pro- 
perty of an insolvent Hindu governed by the.Law of Mitak- 
shara is vested under the Provincial Insolvency Act V of 1920 
is entitled to sell the joint family property of the insolvent 
and his sons for his debts, they being neither illegal nor im- 
moral. The Lower Court has held that he could and has 
upheld the sale by him. The appellants contend that he has 
no such power. ` 

The rulings of this Court have been in favour of recog- 
nizing such power and holding such sales to be valid both in 
the Presidency Town and in the mofussi. [See Official 
Assignee of Madras v. Ramachandra Aiyar (1), Sellamuthu 
Servai, In re (2), Sankaranarayana Pillai y. Rajamani (3) 
and Kuppuswami Goundan v. Marimuthu Goundan (4) ]. 
There was a difference of opinion as to whether the power to 
sell the joint property alone vested in the Official Assignee or 
Receiver or whether the undivided share itself of the sons 
vested in him. In the first three cases quoted above it was 
ruled that the power alone vested but in Kuppuswami Goundan 
v. Marimuthu Gourdan (4) the opinion was expressed that 
the share itself vested. But all the cases were agreed that 
the Official Assignee or Receiver was entitled to sell the whole 
joint property and give a good title to the purchaser provided 
that the debts were such as the sons were, on account of their 
pious obligation, bound to pay from their joint property. 

The question has again been raised now on account of 
the recent ruling of the Privy Council in Sat Narain v. Behari 


1% (1922) ILR 46M s4 :43 MLJ 569. 
a. (1923) ILR 47 M 87:46 ML J.86 (E B). 
3. (1993) ILR 47 M 462: 46 M L J 314. 
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Lal (§) and it is contended that the result of that decision is 
to compel us to hold that neither the shares of the sons nor 
the power to sell such shares vests in the Official Receiver and 
that he can proceed against the sons’ share if at all only by 
way of suit. The Privy Council has no doubt clearly laid 
down that the shares of the sons do not vest in the Official 
Assignee. That decision was under the Presidency Towns 
Insolvency Act and one of the arguments used by their Lord- 
ships to arrive at their conclusion is based on the existence and 
the language of S. 52 of that Act, a section which finds no 
counterpart in the Provincial Insolvency Act. Nevertheless 
as the other arguments apply equally to the latter Act it seems 
to me that we must hold that the same principle governs cases 
under it in the mofussil. As a result we must overrule the 
decision in Kuppuswami Goundan v. Marimuthu Goundan (4) 
in so far as it holds that the undivided share of the son itself 
vests in the Official Receiver. 

That does not however carry the appellants far enough 
to enable them to succeed in their appeal, for, if the Official 
Receiver has got the father’s power to sell the joint property 
vested in him, he will be entitled to sell the whole joint pro- 
perty himself. It is therefore argucd for the appellant that 
though under the Presidency Towns Insolvency Act such a 
power may be vested inthe Assignee by virtue of S: 52 
there is no provision in the Provincial Insolvency Act to so 
vest it. I do not think the Legislature intended to make any such 
distinction between the Madras and the mofussil insolvencies 
as suggested by this argument. It cannot be said that their 
Lordships of the Privy Council laid down that such a power 
will not pass to the Official Assignee ; it was not necessary 
for them to do so for the purpose of the case before them 
which was one of a right of pre-emption claimed by the insol- 

. vent’s son as owner of his share of.the family property. The 
vesting of a power to sell it in the Official Assignee would not 
interfere with that right till he actually exercises that power 
and sells : a thing which had not been done in that case. In 
fact their Lordships expressly say: “It may be that under 
the provisions of S. 52 or in some other way that property 
(i. e. the joint property) may in a proper case be made avail- 
able for the payment of the father’s just debts.” The con- 
tention, however, is that the effect of their Lordships’ judgment 
is to prevent any vesting of such a power in mofussil cases at 
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any rate as there is no express provision for it in the mofussil 
Act. It seems to me, however, that the provisions we have 
in the Act are sufficient to vest such a power. Section 28, 
which is the vesting section, vests the whole of the property of 
the insolvent in the Official Receiver. Ln the joint family pro- 
perty the insolvent tather is not only entitled to his own share 
but has also got a power to sell the whole property including 
the son’s share for payment of his just debts. It seems to 
me that under S. 28 itself his share as well as the power will 
vest in the Receiver as the insolvent’s property. It is not 
necessary to pray in aid the definition of “property” in S. 2 (d) 
for this purpose. There may be a difficulty in doing so as 
theireLordships seem to have been of opinion that S. 2 (¢) of 
the Presidency Towns Insolvency Act, the wording of which is 
the same as that of S. 2 (d), of the Provincial Insolvency Act, 
contemplates only an ““ absolute and unconditional power of 
disposal ” which a father’s power is not as it depends upon the 
existence of debts liable to be satisfied out of the son’s share. 
S. 28, however, by itself is enough, it seems to me, to vest that 
power in the Receiver as a species of property belonging to 
the father. 

Now it is argued that a power can never be treated as 
property and reliance is placed upon the case of Ex parte 
Gilchrist, In re Armstrong (6), especially on the judg- 
ment of Fry, L. J., on page 531. ln that case the learned 
Judges were dealing with what is called a general power of 
appointment under the English Law which is a very different 
thing in law from the power of the Hindu father under the 
Hindu Law which we are dealing with. S. 52 of the Presidency 
Towns Insolvency Act itself speaks of such a power or capa- 
city of the father to sell as a species of property. I hold 
therefore that the Receiver had in this case the power to sell 


the whole joint property to pay the father’s debts as they were ~ 


neither immoral nor illegal debts and his sale must be upheld. 
Lam fortified in my view as the same view was taken by a 
Bench of this Court in C. M. A. No. 115 of 1925 unreported 
and also by the Lahore High Court in Khem Chand v. Narain 
Das (7). There is an expression of opinion to the contrary by 
Macleod, C. J., in Shripad v. Basappa (8) who says on 
p. 787: “Speaking for myself, I do not think that when the 
manager of a joint Hindu family is adjudicated insolvent, the 
power which he had before his insolvency to dispose of family 

6. (1886) 17 QB D sar. 7. (1995) [LR 6 L 493. 
8. (1995) ILR 4g B 785. | 
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estate for proper purposes, must be considered as vesting in 
the Receiver or Official Assignee.” It does not seem to be a 
considered opinion nor is it shared by Coyajee, J., who sat with 
him. The Chief Justice makes no reference to S. 52 of the 
Presidency Towns Insolvency Act. With all respect I am 
unable to accept the Chief Justice’s dictum. 

In this case one further argument has to be considered 
and that is that because the insolvent father died before the 
Receiver effected his sale, the sale was without authority 
and void. It is argued that the power came to an end with 
the death of the father and that the Receiver was no longer 
entitled to exercise it. For this argument reliance is placed 
on the case of Nichols to Nixey (9). The answer toe this 
contention is provided for by S. 17 of the Act which deals with 
cases where the msolvent debtor dies pending proceedings in 
insolvency. That section enacts that unless the Court other- 
wise orders, the proceedings shall be continued so far as may 
be necessary for the realisation and distribution of the property 
of the debtor. The power of sale can thus be exercised for 
the realisation of the assets of the insolvent even though he is 
dead. The English case cited is thus not applicable. 

The appeal fails and is dismissed with costs, to be paid 
out of the estate, of the Official Receiver and alienees each one 
set. 

Ramesam, J.._As | agree with the judgments of my 
learned brothers, I will briefly give my reasons for doing so. 

Having regard to the reference to S. 52 of the Act at 
page 24 of the judgment in Sat Narain v. Behari Lal (5), I 
think there is very little doubt that the Privy Council intended 
to hold that the right of alienation of a Hindu father in res- 
pect of joint family property passes to the Official Assignee 
under the Presidency Towns Insolvency Act. I think the 
point is not capable of much argument. The more difficult 
question that arises before us is, whether in the case of the 
Provincial Insolvency Act the absence of a provision like S. 52 
makes any difference, and, if so, what? The question turns 
upon what construction one may place on the definition of 
‘property’ in S. 2 (d) of the Act. This definition is identical 
in language with S. 2 (e) of the oldes Provincial 
Insolvency Act III of 1907 which has been repealed 
by the present Act. On the one hand Mr. Varada- 
chari contends that seeing that, under the Civil 

5. (1944) IL R6L1:47MLJ 857 (PC). 
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Procedure Code of 1882 which contained provisions relating 
to Provincial Insolvency, S. 266 should vest in the Receiver 
and that the Provincial Insolvency Act is only intended to con- 
solidate the preceding state of the law, the definition of the 
word ‘property’ in the Provincial Insolvency Act ought to be 
construed so as to include the property itself and not merely 
the father’s rights over it. To this argument, however, there 
are three replies. First, the Privy Council have pointed out 
that decisions under the Civil Procedure Code ought not to be 
used for construing the Insolvency Acts. The Code had a 
history of its own culminating in S. 53 of the present Code of 
1908. Secondly, the House of Lords in Bank of England v. 
Vagiiano Bros. (10) condemned this mode of construing an 
Act, that is, we ought to look at the Insolvency Act by itself 
and not to be influenced by the fact that it was a continuation 
of the previous Civil Procedure Code of 1882. Thirdly, the 
identical words in the Presidency Towns Insolvency Act have 
been construed by the Priyy Council in Sot Narain v. Behari 
Lal (5) as applying only to property over which the 
insolvent had absolute power of disposal and until we see a rea- 
son to the contrary in the Act we are now considering I think, 
if possible, the words in this Act ought to receive the same con- 
struction. I must therefore reject Mr. Waradachari’s conten- 
tion that the property (including the son’s share) itself vests 
in the Official Assignee. On the other hand it is contended . 
by Mr. Rangachari that not even the father’s rights over the 
property passed to the Official Assignee. Now, there is no 
doubt that the word ‘property’ may include without doing any 
violence to the term the rights of a Hindu father over joint 
family property under the Mitakshara Law. This is shown 
by S. 52 in the Presidency Towns Insolvency Act. The only 
question is, whether we should construe the word ‘property’ in 
the Provincial Insolvency Act so as to exclude such rights. I 


am not able to see any reason why we should__the absence of 


a section like S. 52 of the Presidency Towns Insolvency Act 
throwing no light on the matter. I therefore agree with the 
conclusion of my learned brothers. 

On the third point, namely, whether the death of the insol- 
yent makes any difference, I agree that it does not. 

Venkatasubba Rao, J. :— This appeal raises a very im- 
portant question, namely, what is the effect of the decision of 
the Judicial Committee in Sat Narain v. Behari Lal (5) ? The 
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Hindu Law recognises the power of a father, subject to cer- 
tain conditions and restrictions, to deal with his son’s undivided 
interest in joint family property. On a father being adjudi- 


' cated an insolvent, what is the nature of the right, if any, that 


passes to the Official Assignee or the Official Receiver as the 
case may be? This is the question that this appeal raises. 
The appellants before us are the sons of an insolvent and they 
challenge the act of the Official Receiver, who, for paying off 
the father’s debts, exercised the power to sell the son’s interest 
also in family properties. The learned District Judge has 
held that the Receiver could validly exercise such a power in 
respect of debts not:shown to be either illegal or immoral. 


Mr. Rangachari, the appellants’ learned vakil, contends 
before us, that the judgment of the Judicial Committee’must 
be taken to amount to a pronouncement, that on a father being 
adjudicated an insolvent, neither the son’s undivided share nor 
the father’s conditional power to dispose of that 
share, vests in the Official Assignee. The case decides un- 
mistakably so far as the Presidency Towns Insolvency Act is 
concerned, that the son’s share as such does not vest in the 
Official Assignee. Does it further decide that the insolvent’s 
conditional power to dispose of his son’s interest does not 
also pass to the Official Assignee? The case Raving been 
decided with reference to the Presidency Towns Insolvency 
Act, a further question arises, what is the bearing of that deci- 
sion on the scope, in this respect, of the Provincial Insolvency 
Act.the Act under which the present appeal has to be 
decided? 


The points raised being of considerable importance, this 
Bench, consisting of three Judges, has been specially consti- 
tuted to hear this appeal. 

In order to understand properly the decision of the Judi- 
cial Committee, it is necessary to have regard first to the facts 
with reference to which the judgment was given, and, secondly, 
to bear in mind the divergent views on the subject taken by the 
Courts in India. In the case before the Privy Council, the 
question arose in regard to the right of pre-emption, which a 
son asia member of a joint family, claimed to exercise, after 
adjudication of his father, as an insolvent; and against the son 
the contention was put forward that the entire property having 
previously vested in the Official Assignee, the son ceased to 
have any proprietary interest in the property which would 
entitle him to exercise the right of pre-emption. A Full Bench 


.of the Lahore High Court decided that on adjudication of the 
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father which was before the suit, the son's undivided interest 
also passed to the Official Assignee and that consequently there 
was no right left in the son outstanding, which could be enforc- 
ed in the suit. Did the undivided share of the son vest or 
not vest in the Official Assignee? This was the question that 
the Judicial Committee had to decide, and disagreeing with 
the Full Bench of the Lahore High Court their Lordships 
held that it did not vest. If the High Court had held that 
what passed to the Official Assignee was not the son’s undivid- 
ed interest but the father’s conditional power of disposal, the 
plaintiff’s suit would not have been dismissed. In the light of 
these facts is there anything to show that the Judicial Com- 
mittee intended to lay down that even the disposing power of 
the father did not pass? That the Judicial Committee has 
not said so in express terms is not disputed. The decreeing 
of the plaintiff’s claim is not inconsistent, as I have said, with 
the recognition of the father’s disposing power having passed 
to the Official Assignee. 

Then, in regard to the views held by the Indian Courts, 
there was a sharp divergence of opinion as to what vested in the 
Official Assignee on the adjudication of a Hindu father belong- 
ing to a joint undivided Hindu family. To bring out the real 
point at issue, I shall refer to a few recent cases decided by the 
High Courts in India. In the Official Assignee of Madras 
v. Ramachandra Aiyar (1) the Official Assignee contended 
that on the adjudication of the father, the interest of the minor 
sons of the insolvent in the family property vested in him. Sir 
Walter Schwabe, C. J., who delivered the judgment of the 
Court consisting of himself and Coutts Trotter, J., observes 
that it may be taken as established law, that the Official Assig- 
nee is not entitled to have vested’ in him the shares of 
the other members, although he can deal with them if the insol- 
vent could lawfully have done so had there been no insolvency. 
In Sellamuthy Servai v. Ramaiya (2) the question had to be 
considered whether the Privy Council decisions in Sahu Rama- 
chandra v. Bhup Singh (11) and Chet Ram v. Ram Singh (12) 
affected the law as understood, in regard to the Offcial 
Assignee’s power to deal with the son’s interest during the in- 
solvent’s life-time. In each of the three separate judgments that 
were delivered, the point is emphasised that the accepted law 
is, that it is the father’s power that vests in the Official Assignee 

1. (1922) ILR 46 M 54:43 ML J 569. 

a. (1923) ILR a7 M 87:46 ML J 86 (FB). 
11. (1917) ILR 39 A 437: 39g M L J 14 (PC). 
1a. (1922) I L R 44 A 368: 43 ML J 68 (PC). 
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and not the undivided share of the son. Coutts Trotter, J., 
says thus :_ 

“Tt was decided by a Bench of this Court consisting of two members of 
the present Benth in Oficial Assignee of Madras v. Ramachandra Aiyar (1) 
that the Official Assignee, though it cannot be said that the shares of the minors 
actually vest in him, has nevertheless the same rights of disposition of the 
family property for the satisfaction of the debts of the manager as the manager 


would himself have been entitled to exercise, if he hed not been adjudicated 


insolvent.” 


Krishnan, J. refers to it as settled law, that if the father 


has the right to sell the whole joint estate to pay off his ante- 
cedent debts, that power can be exercised by the Official 
Assignee. In Sankaranarayana Pillai v. Rajamani (3), the 
law was again stated in similar terms. Phillips, J. observes :_ 

“Applying this principle to the present case, we find that the Official 
Receiver had power to sell not only the share of the adult insolvente but also 
it vested in him the power of these insolvente as father to sell their sony 
interest in the property for the payment of antecedent debts’ 


In my own judgment in that case, I expressed myself thus: 
“The learned Subordinate Judge has found that the debts of the ret and 


and defendants were not incurred for illegal or immoral purposes and it is’ 


now a settled rule that the Official Receiver can exercise the right of the father 
to dispose of the son’s interest in ancestral Immoveable estate for the payment 
of the father’s debt» not tainted with illegality or immorality.” 

The first two cases arose under the Presidency Towns 
Insolvency Act and the third under the Provincial Insolvency 
Act and in each of these cases it was assumed that what vested 
in the Official Assignee was not the undivided share of the son 
but the conditional power of disposal possessed by the Hindu 
father. 

The point again came up before a Bench of the Madras 
High Court in Kuppuswami Goundan v. Marimuthu Goun- 
dan (4). That was a case under the Provincial Insolvency 
Act. It was there decided, contrary to the trend of the 
authority of this Court, that the entire undivided interest of 
the son vested in the Official Receiver as distingu!shed from 
the mere disposing power of the father. Spencer, O. C. J., 
thought that Official Assignee of Madras v. Ramachandra 
Atyar (1) was wrongly decided owing to a concession errone- 
ously made by the Advocate-General who argued that case 
and preferred to follow the judgment of the Lahore High 
Court in Behari Lal v. Sat Narain (13), the very same deci- 
sion which was later upset by the Privy Council in the case 

1. (1922) ILR 46 M sa: 43 ML J 569 | 

3. (1993) ILR 47 M 46a: 46 ML J gia 
4. (1924) 47 ML J 487. 

18. (1923) TL Rs L 329 (F B). 
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cited at the opening of this judgment, Sat Narain 
v. Behari Lal (5). Srinivasa Aiyangar, J., who con- 
curred with Spencer, O. C. J., felt bound to follow the 
Lahore decision and held that the share itself vested. He 
observed, however, that if the matter had been res integra he 
would have taken the view that it was the bare power that vest- 
ed and not the corporeal undivided interest. 

It was after these cases were decided by the Madras High 
Court that the question was raised before the Judicial Com- 
mittee in the appeal from the Lahore case. The Madras 
cases to which I have made reference illustrate the conflict that 
prevailed in the Indian Courts on this question, Sir Shadi 
Lal, €. J., as one of the members of the Full Bench of the 
Lahore High Court, clearly indicated that if he had not been 
bound by authority he would have held that what vested was 
only the father’s conditional power and not the son’s undivided 
share. The Privy Council directed the whole of their judg- 
ment to show that the Lahore High Court’s view, namely, that 
the share itself vested-in the Official Assignee, was wrong. 
When their Lordships expressly say that they disapprove of 
one of these aforesaid two views, it seems to me that it would 
be most improper to read into their judgment, an intention to 
overrule by implication, the other and the exactly opposite view 
which had been repeatedly taken on this subject. These con- 
siderations seem to me to point strongly to the fact that the 
Judicial Committee could not have intended to lay down the 
very wide proposition for which Mr. Rangachari contends. 

A careful examination of the judgment itself leads me, on 
the contrary to the conclusion, that their Lordships recognise 
that although the son’s undivided share does not pass, the 
father’s conditional power of disposal does pass. Reference 
ig made to S. 2 (e) where the word ‘property’ is said to in- 
clude any property over which or the profits of which any per- 
son has a disposing power which he may exercise for his own 
benefit. They then refer to S. 52 (2) (b) which enacts that the 
property of the insolvent shall comprise the capacity to exer- 
cise all such powers in respect of property as might have been 
exercised by the insolvent for his own benefit at the commence- 
ment of his ingolvency Under the first of these sections, it 
is the property that vests, under the second, it is the power 
that vests, and their Lordships point out that it is difficult 
to reconcile S. 52 with the proposition that the property itself 
vests in the Assignee. While thus they reject the doctrine- 





s. (1944) TLL R6Li:47 ML J 857 (P C). 


LI.) THE MADRAS LAW JOURNAL REPORTS. 279 


that the property vests, they impliedly accept the theory that 
the power vests. They again refer to S. 52 as containing a 
provision which enables the Official Assignee to have 
recourse to the son’s share for the payment of the father’s 
just debts. S. 52 can be invoked only by reason of the fact 
that under the section, the property that vests in the Official 
Assignee includes the capacity to exercise a power of disposal. 


“The following sentence in their Lordships’ judgment makes 


their meaning even more clear -_ 


‘Tt is certainly a startling proposition that the insolvency of one member 
of the family should of itself and immediately take from the other male mem- 
bers of the family their interests in the joint property and from the female 
members their right to maintenance and transfer the whole estate to an assignee 
of the insolvent for the benefit of his creditors.” 


It admits of no doubt, that what their Lordships were 
combating in the whole of their judgment, was the view that 
the physical, corporeal, undivided shares of the son immedi- 
ately vests in the Assignee as contrasted with, and distinguished 
from, the bare right of conditional disposal possessed by the 
Hindu father. It is also significant that it is stated towards 
the close of their judgment that the cases cited by their Lord- 
ships are not inconsistent with the conclusion at which they 
have arrived. 

I am therefore satisfied that Sat Narain v. Behari Lal(5) 
is not an authority for the proposition that under the Presi- 
dency Towns Insolvency Act the conditional power of disposal 
of the father does not vest in the Official Assignee. 

I shall now proceed to deal with the second part of the 
question, viz., what bearing has this ruling on the scope of the 
Provincial Insolvency Act in this respect ? The argument 
for the appellant may be shortly put thus: Section 2 (e) of 
the Presidency Towns Insolvency Act is identical in language 
with S. 2 (d) of the Provincial Insolvency Act. The inter- 
pretation put by the Judicial Committee on S. 2 (d) must 
therefore hold good in respect of S. 2 (e). 

It is next urged that S. 2 (e) has been construed as refer- 
ring only to property over which the insolvent has an absolute 
and unconditional power of ‘disposal, whereas a Hindu 
father’s right is only a conditional right. The answer is 
twofold. Their Lordships were concerned with pointing out 
that S. 52 which vests merely the power, is irreconcilable with 
S. 2 (e) which vests the property. In regard to S. 2 (e) 
at the top of page 22, after saying that property is defined as 


5. (194) TLL R6Li:47 ML J 857 (P C). 
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including any property over which any person has a disposing 
power which he may exercise for his own benefit, they go on 
to say :— 

“And it may be said that a Hindu father’s power to sell the joint property 
and apply the proceeds to the payment of his debts, is such a power.” 

Later on at the same page they observe :— 

“And S. 2 seems to contemplate an absolute and unconditional power 
of disposal.” 

Their Lordships were clearly pointing out that the defini- 
tion in S. 2 applied “ unless there is something repugnant in 
the subject or context ” and that S. 52 renders it repugnant 
to hold that in contravention of its express terms the property 
itself*vests. However this may be, it seems to me to be some- 
what far-fetched to suggest that such construction as might be 
deemed to have been placed upon the words in S. 2 (¢) was 
intended to be absolute and final irrespective of the context 
or the enactment where those words may occur. In the Pro- 
vincial Insolvency Act there is no provision corresponding to 
S. 52 (2) (b) which refers to the exercise of power over pro- 
perty. In construing therefore of S. 2 (d) in the Pro- 
vincial Insolvency Act we are not hampered by the fact of 
co-existence in the same enactment of another provision in 
apparent or real conflict with that section. These very words 
have been used by the Indian Legislature in enactment after 
enactment, in pari materia with the Provincial Insolvency Act, 
to signify the conditional and restricted power possessed by a 
Hindu father. These identical words are used in S. 266 of 
the Civil Procedure Code of 1877 and 1882 and are reproduced 
in S. 60 of the present Code of 1908. In all these enact- 
ments, as in the Provincial Insolvency Act with which we are 
at present concerned, these words stand alone and are not 
controlled by a different set of words such as those that occur 
in S. 52 of the Presidency Towns Insolvency Act. It must 
be borne in mind that their Lordships throughout in their 
judgment repeatedly point out that their decision is given in 
respect of the Presidency Towns Insolvency Act alone. When 
the Law of Insolvency for the mofussil was a part of the Civil 
Procedure Code itself, S. 266 was referred to in S. 354 of the 
two earlier Codes, under which section the property of the 
insolvent vested in the Receiver. I am therefore of 
opinion that whatever be the meaning of the words in S. 2 (e) 
of the Presidency Towns Insolvency Act, the expression in 
S. 2 (d) of the Provincial Insolvency Act includes the qualified 
and restricted power of a Hindu father. 


% 
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The only difficulty that still remains is, under this section, 
is it the property or the power that vests in the Official Re- 
ceiver? The Privy Council have in very emphatic terms shown 
the unsoundness of the position that the property itself vests 
and although the Presidency Towns Insolvency Act alone was 
under discussion, their observations are of general application. 
In the face of those remarks it is impossible to hold that the 
property itself vests. Sir Shadi Lal, C. J. in the Lahore case, 
after adverting to cases under the Civil Procedure Code, felt 
bound to hold that it is the undivided share and not the quali- 
fied power that vests. It seems to me that there is nothing 
in the case decided under the various Codes that compels one 
to take the view that the property itself as distinguished from 
the power vests in the Official Receiver. The Legislature in 
using the phraseology it did in S. 2 (d) of the Provincial In- 
solvency Act did no more than intend to enact that the insol- 
vent’s property includes also, in the case of a Hindu father, 
his disposing power over his son’s undivided interest. This 
construction seems to me to be equally applicable whether the 
words are used in the Civil Procedure Code or in the Provin- 
cial Insolvency Act. Till a contrary opinion was expressed 
in Kuppuswami Goundan v. Marimuthu Goundan (4) (which 
must now be regarded as overruled) this is the view that was 
taken by the Madras High Court in regard to the Presidency 
as well as the Provincial Insolvency Acts. In my opinion 
the authority of the Madras cases that have held that a Hindu 
father’s qualified and restricted power to dispose of his son’s 
undivided interest. vests on his adjudication, in the Official 
Receiver has not been shaken by the recent pronouncement 
of the Privy Council in Sat Narain v. Behari Lal (5). 

I may add that my view receives support from two cases 
decided since the Privy Council ruling, one, a decision of a 
Bench of this Court (Phillips and Madhavan Nair, JJ.) in 
C. M. A. No.115 of 1925, and the other a decision of the 
Lahore High Court, Khem Chand v. Narain Das (7). 

In the present case, after adjudication, the insolvent died. 
Does this fact make any difference ? As the learned District 
Judge points out, S. 17 provides for this contingency, which 
runs thus < 

“Tf a debtor by or against whom an insolvency petition has been presented 
dies, the proceedings im the matter shall, unless the Court otherwise orders, be 
continued so far as may be necessary, for the realisation and distribution of the 
property of the debtor.” 

a (1944) 47 ML J 487. s. (aga) ILR6L1:47ML J 857 (P C). 
7. (1925) ILR 6 L 493. 
R__36 
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Nichols to Nixey (9) has been cited for the proposition 
that the trustee cannot exercise a power of appointment after 
the death of the bankrupt, the donee of the power. The 
obvious answer to this is, that a decision which applies to 
powers in the ordinary legal sense of that term cannot be treat- 
ed as an authority in regard to what is an entirely different 
thing, namely, the right, which has come to be described as 
power, under the Hindu Law of the father to dispose of his 
son’s interest in the joint family property. 

The appeal fails and is dismissed with costs as provided 
for in the ala of my learned brother Krishnan, J. 

ae Appeal dismissed. 


In THE HIGH Court OF JupDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE WALLACE. 


Vesu alias Lakshmi Amma and 
another ... Appellanis* (Respondents Nos. 2 and 3) 


v. 
Thekkedath Veetil Kannamma alias 
Kathyayani Amma and others ... Respondents (Peti- 
tioners Nos. 1 to 5, 7 to 13 and 
Respondents Nos. 1, 4 to 6 and 8 to 10). 

Malabar Law—Tarwad—Sxit against—All members impleaded—Efect of 
—Appeal—Omission to implead one junior member and the legal represexiateve of 
anetkher—Decree in favour ef appellants—Valedity of—Representateve character 
of karzavan—Cioil Procedure Code, O. 41, R. 4—Applicability ef. 

In a suit against a Malabar tarwad, the karnavan and all the junior 
members were impleaded as parties | A decree was passed against them and 
confirmed on appeal and when the defendants filed a second appeal, the xgth 
defendant, a junior member (a minor), was not impleaded at all and the roth 
defendant, another junior member, though really dead at the time of filing the 
appeal was included as one of the appellants and his legal representatives were 
not brought on record. The High Court reversed the decrees of the Courts 
below and when the defendants applied for restitution, the plaintiffs raised the 
objection that the necessary parties not being on record in the High Court, the 
decree passed in second appeal was void for want of jurisdiction and hence 
an application for restitution did not liee Held, the karnavan of the defend- 
anty tarwad having been on record throughout, the roth and rgth defendants 
were not necessary parties to the appeal at all. The fact that the plaintiffs 
chose to make all the members of the defendants’ tarwad parties to the suit 
does not deprive the karnavan of his ordinary character as manager and repre- 
sentative of the tarwad. The question is not so much whether he was specifi- 
cally impleadedeas karnavan as whether he was as a matter of fact not con- 
ducting the litigation for the tarwad and, if it is found as a fact that he was, it 
does not matter if the other members were added or omitted to be added. Case- 
law referred to. ; 

*A A A O No. 95 of 1923. a6th March, 1926. 

9. (1885) a9 Ch. D 1005. 
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Order 41, R. 4 of the Civil Procedure Code can apply only when the fact 
of the omimion of the parties is brought to the notice of the Court and it con- 
sciously decides to apply the rule. 

Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Palghat in A. S. No. 62 of 1921 
(A. S. No. 296 of 1921 on the file of the District Court, 
South Malabar) preferred against the order of the Court of 
the Principal District Munsif of Palghat in E. P. No. 446 
of 1920 in O. S. No. 202 of 1914 (A. S. No. 774 of 1915 

‘and S. A. No. 2168 of 1918). 

L. A. Govindaraghava Aiyar, P. S. Narayanaswami 
diyar and P. S. Ramachandra Aiyar for appellants. 

C. V. Anantakrishna Aiyar and P. R. Ramakrishna 
Aiyar for respondents. 

The Court delivered the following 

JUDGMENT This C. M. S. A. is against the decision 
of the Lower Appellate Court in a matter of restitution revers- 
ing the decision of the first Court. 

The restitution was applied for by the respondents on the 
strength of a decree of the High Court in second appeal re- 
versing the decrees of both the Lower Courts and dismissing 
the plaintiffs’ (appellants’) suit. It appears that of the 
original appellants in the First Appellate Court, the roth de- 
fendant, though dead before the second appeal was filed, was 
included as one of the appellants, and his legal representatives 
were not brought on record, and the 13th defendant was not 
included at all. The present appellant’s contention in this 
matter of restitution has been that these errors vitiate the 
High Court’s decree and render it void for want of jurisdiction 
since the necessary parties were not on the record and there- 
fore no application for restitution under it can lie. 

It will be noted that the objection that the High Court’s 
decree is a nullity comes not from those defendants who were 
not made parties to the appeal but from the plaintiffs who say 
that they are entitled to benefit thereby to the extent of having 
the decree dismissing this suit declared a nullity. The plain- 
tiffs’ point is thus a purely technical one and there is nothing 
to commend it on the merits apart from the technical law, and 
I have to see if the technical law will justify their gontention. 


The original suit was by the plaintiffs’ tarwad against the 
defendarlts’ tarwad__the plaint and the written statement 
show that clearly. Instead of putting the tarwads on record 
only by and through their karnavan or other representative 
all the members of the plaintiffs’ tarwad were arrayed as 
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plaintiffs and all the members of the defendants’ tarwad, 
thirteen in all, as defendants. On each side the actual kar- 
navan was of course one of the parties to the suit— 14th de- 
fendant on the plaintiffs’ side and the 4th defendant on the 
defendants’ side__and on the defendants’ side the de facto 
manager, a woman (Ist defendant) was also a party. These 
karnavans and this manager remained as parties throughout 
the whole of the litigation and are now parties to the present 
proceeding. There has been throughout no flaw in the array 
of parties on the plaintiffs’ side, but, as mentioned, on the de- 
fendants’ side there was in the second appeal a mistake in 
including the deceased 1oth defendant as an appellant and not 
bringing on his legal representatives and in omitting the 13th 
defendant. It appears that the roth defendant died after 
the vakalat was given to the vakil for the appeal, but before 
the appeal was actually filed. His legal representatives are 
said to include, besides the other members of the tarwad in- 
cluding the omitted 13th defendant, a male infant. 10th de- 
fendant was even on the date of his death a minor and the 
13th defendant was an infant when the proceedings began and 
was about 5 or 6 years ald at the date of the second appeal. 


Now it goes without saying that no decree is binding on 
a party if he was a necessary party to the suit and he was not 
on record, and if the result of the judgment in second appeal 
had been a decree against necessary parties not on the record 
undoubtedly the interests of those parties would have been 
affected without their having had an opportunity of meeting. 
the case against them, and in such circumstances the judgment 
against them would have been void, and in certain circum- 
stances when their interests were inseparable from those of 
other judgment-debtors under the decree, the decree as a whole 
would have been void.’ This principle of law is laid down in 
several cases. [See Bikramagit Rai v. Darohan Das (1), 
Imdad Ali v. Jagan Lal (2), Imam-ud-din v. Sadarath 
Rai (3) and Subramania Aiyar v. Vaithinatha Atyar (4)). 


_, The question then is, were these minor members of the 
tarwad necessary parties to the defendants’ second appeal when 
their karnavan and tarwad manager were throughout on re- 
cord? It és argued that because the original suit was filed 
not against the tarwad as a unity represented by its head, but 
against the tarwad through each of its individual members, 
each one of these is a necessary party to all subsequent proceed- 
a (1924) 82 I C 26 : 22 ALJ 1033. 2. (1895) ILR 17 A 478. 

‘4. (1910) IL R 32 A gor. 4 (1913) ILR 38 M 682. 
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ings. It is contended that the second appeal in the High Court 
has abated so far as the roth defendant was concerned and that 
as the 13th defendant also never appealed, the Lower Appel- 
late Court’s decree is still enforceable against both of them, 
and that since their shares in the tarwad cannot be partitioned 
and separated, the Lower Appellate Court’s decree is thus 
enforceable against the whole tarwad. This argument as- 
sumes that roth and 13th defendants were necessary parties to 
the second appeal. As I have already said and as the Lower 
Court has found as a question of fact, it was the tarwads which 
were opposed to each other in this litigation throughout, it 
was therefore the tarwads who were the necessary parties to 
each step of the litigation and the tarwads who were thg neces- 
sary parties in the second appeal. To that second appeal the 
plaintiffs’ tarwad was a party undoubtedly because every mem- 
ber of it was on record. But it seems to me that the defend- 
ants’ tarwad was no less on the record as a party, even though 
two of its minor members were not there because, as pointed 
out, the karnavan and the manager of the tarwad were on the 
record. 


The plaintiffs’ contention, if I understand it aright, is 
that the fact that they chose to make each member of the tar- 
wad a party to the suit somehow deprived the manager and 
karnavan of their ordinary character as manager and represen- 
tative of the tarwad, and that therefore the tarwad cannot be 
on the record, even though its karnavan is, unless each mem- 
ber is also on the record. [am unable to accept the conten- 
tion which in effect is that the plaintiff has power to force on 
the tarwad whatever manner of representation he pleases and 
prevent them from using any other that is ordinarily open to 
them. So that in a case like the present, the plaintiff could, 
by choosing the manner of representation by inclusion of all 
individual members and by gaining oyer any single member to 
his side, effectually burke any proceedings in opposition to his 
own. Obviously, such a contention is untenable. The only 
question I have to decide is whether, as a matter of fact, the 
tarwad was properly represented in that appeal. The kar- 
navan was on record. and he is ordinarily sufficient to repre- 
sent the tarwad and he does not lose his representative charac- 
ter merely because the plaintiff chooses, from abundant caution, 
to make all the members parties. I find nothing to indicate 
that the karnavan had lost his representative character. 
Clearly, the karnavan is prima facie always clothed with a re- 
presentative as well as an individual character, and I am unable 


1 
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to appreciate how it is open to the plaintiff to deprive him of 
that representative capacity. In that capacity he represents 
and defends the rights of the whole tarwad and all the mem- 
bers of it as well as his own individual rights. Any decree 
then, in favour of or against the karnavan was a decree in 
favour or against the tarwad as a whole. 


It has been clearly laid down in Manakat Velamma v. 
Ibrahim Lebbe (5) and Rayarappan Nambiar v. Koyota» 
Chalile V eetil Karnavan(6),that a decree against the karnavan 
binds the tarwad if he was sued in his representative capacity 
and that the decision of the latter question is not so much a 
question whether he was specifically impleaded as representa- 


tive ofthe tarwad, as whether he was as a matter of fact not 


conducting the litigation for the tarwad, and if rt is found, as 
in this case, that he was, it does not matter if the other mem- 
bers were added or omitted to be added. The decree which 
the plaintiffs got in the Lower Appellate Court was a decree 
against the karnavan and therefore against the tarwad. The 
karnavan and therefore the tarwad appealed and got a decree 
in his favour and therefore in its favour. That decree pnures 
for the whole tarwad, whether or not all the other members 
were on the record. Applying the test whether the original 
suit could have been maintained without bringing the roth and 
13th defendants on record, it appears to me quite clearly that 
it could. The plaintiff's tarwad is therefore bound by the 
decree in second appeal. 


The plaintiffs have relied specifically on two rulings to 
controvert this view__Balaram Pal v. Kanyska Majhi (7)and 
Ambika Prasad v. Jhinak Singh(8). The former case, I 
confess I do not follow, where it is stated “as the plaintiffs 
pleaded a joint title, the right to sue was one which did not 
survive to the surviving plaintiff.”. I do not see why it might 
not have survived. But if the Court meant that from the 
other facts it was apparent that the right to sue didnot sur- 
vive this ruling has no application to the present case. The 


| case Ambika Prasad v.  Jhinak Singh (8) 


purports to follow this case. But, with respect, I do not see 
why the decree against a deceased party should be a nullity ff 
the deceased party was properly represented in the decree and 
therefore all the necessary parties were on the record, and 
I doubt if that ruling was intended to go so far. 





5. (1903) IL Raz M 375. 6. (1918) ss ML J 51. 
7. 1919) 53 I C 548. . 8. (1922) I LR 45 A 286. 
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In this view of the case I do not think it necessary to con- 
sider the application of O. 41, R. 4 and the rulings under that 
rule; but 1 agree with the plaintiffs’ learned pleader when he 
contends that that rule can only apply when the fact of ‘the 
omission of the parties is brought to the notice of the Court 
and it consciously decides to apply the rule. If the rulings in 
Appanna v. Gavarappadu(g)and Chintaman v. Gangabai (10) 
imply that O. 41, R. 4 applies even if the Court is ignorant of 
the absence of the necessary parties, it may be that they go too 
far. Itis not necessary to go into this question further. In 
the present case, the High Court was not aware when it heard 
the appeal that the 1oth defendant was dead, although it 
might have been aware, if rt had scrutinised the arsay of 
parties that the 13th defendant who was a party in the Lower 
Appellate Court had not been added in the High Court. Nor 
is it a case for the application of O. 22, and the survival of any 
right to sue or defend a suit. The whole of the defendants’ 
party was embodied in the karnavan and the right to appeal 
never abated against him. Thus, no possibility of conflict be- 
tween the decisions of the Lower Appellate Court in the fisrt 
appeal and the High Court in the second appeal arises. 

On the whole, therefore, I am not prepared to interfere 
with the order of the Lower Appellate Court and dismiss the 
appeal with costs. | ; 

T.S. V. Appeal dismissed . 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— MR. Justice PHILLIPS AND MR. JUSTICE 
MADHAYAN NAR. 
Muthuswami Chettiar ... Appellam™ (Petitioner) 


v. 
The Official Receiver of North Arcot 
and another ... Respondents (Respondents) 

Provincial Insolvency Act (F of 1920), Ss. 50, 53 and 80—Mortgagec— 
Name entered in schedule of creditors—A pplication by another credetor to treat 
mettgage as nominal—O ficial Receiver—Poawers of—Order if amounts te rejec- 
tien of proof of debi—Procedure. 

After a mortgagee’s name had been entered in an insolvent’s schedule of 
creditors, another creditor put in an application before the Official Receiver under 
8. 53 of the Provincial Insolvency Act asking that the mortgage should be treat- 
ed as a nominal transaction unsupported by consideration. The Official 
Receiver held an inquiry and directed that the mortgage debt should not be in 
cluded in the schedule. Held, the application being substantially one to de- 
clare the mortgage void against the Official Receiver under 8. 53, it could be 
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enquired into by the Insolvency Court alone and not by the Official Receiver. 
Nor could the order be deemed to be one rejecting a proof of a creditor within 
the meaning of S. 80, as the mortgagee in no sense tendered proof of his debt. 
The Act nowhere gives power to the Official Receiver to expunge # debt entered 
in the schedule of the insolvent, his only power being to move the Court under 
S. 50 to expunge entries improperly made in the schedule. 

Appeal against the order of the District Court of North 
Arcot dated 21st March, 1924 in C. M. P. No. 374 of 1923 
in I. P. No. 17 of 1920 (presented against the order of the 
Court of the Official Receiver, North Arcot, dated 19th July, 
1923 in M. P. No. 45 of 1921 in 1. P. No. 1 of 1921). 

K. Rajah Atyar for appellant. 

A. Viswanatha Atyar and A. Ramaswami Aiyar for 
respordents. 

The Court delivered the following 

JUDGMENT :—In this case the appellant’s name was in- 
cluded in the insolvent’s schedule of creditors. Another cre- 
ditor put in an application before the Official Receiver under 
S. 53 of the Provincial Insolvency Act asking that the mort- 
gage in favour of the appellant should be treated as a nominal 
transaction unsupported by consideration. The Official 
Receiver held an enquiry and passed an order that the appel- 
lant’s debt would not be included in the schedule. The appel- 
lant appealed under S. 68 to the District Court, where objec- 
tion was taken as to the jurisdiction of the Receiver. The 
objection was overruled. On the merits the District Judge 
confirmed the order of the Official Receiver. Objection is 
again taken in this Court to the jurisdiction of the Receiver to 
pass any order in the matter and reliance is placed on Appi- 
reddi v. Appireddi (1). The facts of that case are not the 
same as those of the present one but the-principle would appear 
to be applicable here. What the petitioning creditor wanted 
was an adjudication that the mortgage deed in appellant's 
favour was not a binding transaction, and as stated in the peti- 
tion, it was substantially an application to declare the instru- 
ment void as against the Receiver under S. 53. It has always 
been held that such applications are to be decided by the Court 
and not by the Receiver as against whom the instrument is 
sought to be declared void, as this would in effect make the 
Official Receiver the Judge in his own case. 

It is, however, contended for the respondents that an 
application under S. 53 is unnecessary, as the Receiver was 
merely exercising the powers given to him under S. 80 (b) to 
frame a schedule and to admit or reject proofs of credits. 

1. (1941) TL Ras M 185 - 41 ML J 606. 
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So far as the framing of schedules is concerned, the matter 
need not be discussed, but such schedules of debts can only be 
framed after the admission or rejection of proofs. We must, 
therefore, consider whether in this case the Receiver can be 
deemed to have rejected proof of the creditor within the mean- 
ing of S. 80. S. 33 is the section applicable to proof of debts 
and that lays down that when an order of adjudication has been 
made, all persons alleging themselves to be creditors of the in- 
solvent shall tender proof of their respective debts by produc- 
ing evidence. The appellant here did not allege that he was 
a creditor but merely put in a counter to a petition wherein 
the allegation was made that the mortgage in his favour was 
a void transaction. This can in no sense be termed tendering 
proof of his debt. If the Receiver was exercising his power 
of framing a schedule, that is to say, altering and amending 
the schedule filed by the debtor, which is the main schedule in 
insolvency proceedings, S. 50 is applicable which lays down 
that where the Receiver thinks that a debt has been improper- 
ly entered in the schedule, the Court may, on an application of 
the Receiver, expunge such entry. Cl. (2) gives power to the 
` Court to do so in certain cases on the application of the credi- 
tor or of the debtor. Nowhere is the power given to the 
Receiver to expunge a debt entered, in the schedule of the 
insolvent. The order made by the Receiver is, therefore, 
wholly without jurisdiction. 

The case relied on by the respondents in Dronadula Sri- 
‘ramulu v. Ponakavira Reddi (2) has really no bearing on this 
question. That case was concerned with the question of the 
jurisdiction of the Insolvency Court in transactions which do 
not come within Ss. 53 and 54, and that has nothing to do with 
the present case, in which a transaction which does come with- 
in S. 53 is concerned. It will of course be open to the Receiver 
to take action under S. 53 if so advised, or, if he thinks it is 
the better course, to ask for the expunging of the debt, though 
what effect that would have on the transaction so far as the 
appellant is concerned, is not clear and need not be discussed. 

The appeal is allowed and the order of the District 
Judge is set aside with, costs throughout. 

T.S. V. Appeal allowed . 
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In THE HicH Court OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE PHILLIPS AND Mr. JUSTICE 
MADHAYAN Nar. 


T. Kaliyappa Mudaliar ... Petitioner® (1514 defendant) 
v. 
Minor Kumaraswami Mudali by next ; 
friend Poongavanammal ... Respondent (Plaintiff) . 


Civil Precedure Cedi, O. 9, R. 14 and O. 3, R. 1—Defendant present ox 
date of kearing—Pleader asking for adjouramexi—Refasal ef—No tustruc- 
tions” reported—Decrse against defendaxi—Setting aside of —Precedure. 

On the day to which a case had been posted for hearing, the defendant 
and his pleader were present in Court, but not his witnesses The pleader 
applied for an adjournment, and the same being refused he reported he had 
no instruction, The suit was decreed against the defendant. Held, as the 
mere physical appearance of the defendant did not constitute an “appearance” 
within the meaning of O. 5, R 1, Civil Pracedure Code, which contemplates 
only an appearance with the intention of pleading in a suit, he must be deemed 
to have been ex parte and an application to set aside the ex parte decree was 
competent. Gopala Rew v. Maria Susaya Pillai, (1906)1 LR 30 M 274 followed. 

Petition under S. 115 of Act V of 1908. praying the 
High Court to revise the order of the District Court of North 
Arcot at Vellore dated 1st April, 1924 in C. M. A. No. 18 of 
1924 preferred against the order of the Court of the Subordi- 
nate Judge of Vellore dated 27th February, 1924 in C. M. 
P. No. 758 of 1923 nO. S. No. 11 of 1921. 

K. Rajah Atyar for petitioner. 

C.V . Anantakrishna Asyar for respondent. 


The Court (Mr. Justice Wallace) made'the following 
order for a Bench: 

JupGMENT :— This Civil Revision Petition is against the 
decision of the District Court, North Arcot, in the following 
circumstances. The petitioner is the rst defendant in O. S. 
No. 11 of 1921 in the Sub-Court of Vellore. On 24th 
November, 1923 the suit was posted for hearing and his wit- 
nesses were absent. His pleader applied for an adjournment 
and was refused. Then the pleader said he had no instruc- 
tions. The ist defendant himself was present. The suit 
was decreed against him. He applied to the Sub-Court to 
vacate that-decree and the Sub-Court ordered that the suit 
would be restored on condition that the appellant paid into 
Court the amount of the decree and costs. On appeal the 
District Court held that the Sub-Court had no jurisdiction to 
restore the suit as it was really decreed under O. 17, R. 3, Civil 

*C R P No. 510 of 1924. 18th March, 1926. 


~ 
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Procedure Code, and that the proper remedy of the appellant 
was to appeal on the merits, which he had not done. The 
District Court declined to interfere with the order and the 
appellant-petitioner now files this Civil Revision Petition. 

The point for decision is, when a party’s pleader reports 
no instructions and the party himself is personally present, is 
a dismissal of the suit or a decree ex parte for default of 
appearance under O. 17, R. 2 or does the case come under 
O. 17, R. 3 of the Code? It appears to me that when a party 
is himself present and has not done something which he was 
required to do, namely, produce his witnesses, the order is 
under O. 17, R. 3 and not an order for default of appearance. 

It is argued however that, since the party was repregented 
by his pleader, the party, when his pleader withdrew from the 
case, cannot for that hearing be held to have been present in 
law, although he was present in person, the argument being 
that he was not prepared to go on with the case himself. I 
am not able to appreciate this distinction. If it were open to 
a party to whom time was granted and who has failed to pro- 
duce his evidence, when his pleader retires from the case, be- 
cause an adjournment is refused, to plead that he is not ready 
to conduct his case and therefore any dismissal of the suit 
must be one for default of appearance, it is ‘difficult to say to 
what kind of default O. 17, R. 3 applies. The party, when 
taxed with failure to perform any of the duties enumerated 
in O. 17, R. 3 could always put up his pleader to retire from 
the case, and then himself plead that he could not conduct it. 
My view therefore is that if a party’s pleader, on the party’s 
own instructions given in Court in person, retires from the 
case, the party must himself carry on the case. It cannot 
be within the option of the party to decide whether or not he 
is putting in an appearance which is an appearance in law. 

In another case which I have lately heard, C. M. P. 
No. 3591 of 1923, Mr. Jayarama Aiyar sought to support 
the present argument by a reference to a foot-note to the 
Civil Rules of Practice, No. 276, quoting the proceedings of 
the High Court, dated 15th March, 1821, which runs : 

“A party who has retained a vakil to appear for him cannot be heard 
in person unless he has withdrawn the vakalatnema.” 
Mr. Varadachariar who appeared on the ether side was able 
to trace this ancient rule to its source, and pointed out that it 
was framed under S. 22 of Regulation XIV ot 1816 which is 
directed towards ensuring that a vakil will only undertake a 
case 'on a vakalat and that if he has signed a vakalat to one 
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of the parties he cannot accept a brief for the other party. 
Section 13 of the same Regulation permits a party to appear 
in person and plead his case if his pleader is unable to attend. 
Tbis makes it evident that the rule was not meant to preclude 
a party from appearing and pleading his own case when his 
pleader was unable to do so, except on the condition that he 
first withdrew the vakalat. When then a party's pleader is 
merely absent, the party when present can conduct his own case 
in Court and mere absence of a party’s pleader will not of it- 
self constitute absence of the party when the party is in fact 
present in Court. As to whether a similar inference should 
be drawn when the pleader, with the party at his elbow, merely 
reports no instructions, there are no doubt two reported cases 
to the contrary, namely, Gopala Row v Maria Susaya Pillai( 1) 
and Mahant Damodar Das v. Raj Kumar Das (2). In both of 
these cases it was held that where a pleader appeared and was 
refused adjournment and then declined to proceed with the 
suit and it was dismissed, it was a dismissal for default, even 
though the plaintiff himself was personally present. The 
argument is that the party was appearing not in his own capa- 
city but by his pleader, and therefore when the pleader declined 
to proceed the party failed to appear as from that time. For 
my part I find it very difficult to resist the inference that when 
a party is present instructing his pleader to report no instruc- 
tions- the party is thereby taking upon himself the conduct of 
his own case and cannot be heard to say that he is not. The 
case reported in Pichamma v. Sreetamulu (3) does not help. 
In that case neither the party nor his pleader was present. 
Nor does the case in Manickam Pillai v. Bathummal (4) and 
the Privy Council case quoted therein,’ Radha Kishan v. 
The Collector of Jaunpur (5). In the case in Shivdayal Ram- 
charan v.. Khetu Gangu (6) both the pleader and the party 
were absent and the Court, after remarking that the pleader 
was not present by virtue of his having delegated his powers 
to-another pleader to whom he could not delegate them, went 
on to remark, “ As the defendant was not himself present the 
decree passed against him was an ex parte one.” This seems 
to imply that if the defendant had been present in person the 
decree would not have been ex parte. As at present advised 
1. ' (1906) I L R 30 M 274: 17 M L J 225. 
_ 2 (r921) ILR x Pat 188. 

s. (1917) ILR 41 M'286: 34 M L J a4 (F B). 
4. (1924) ILR 47 M 819: 48 ML J 152 (FB). 
5. (1900) IL Rag A 220: 11 M LJ 6s (P C). 

; 6. (1895) TLL R 20 B 298. 
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I am not prepared to hold that a party, who appears in person 
when his pleader is absent or on the instruction of the party 
reports no instructions, has not put in an appearance in the 
case. I think, however, in view of the ruling in Gopala Row 
v. Maria Susaya Pillai (1) and Mahani Damodar Das v. Raj 
Kumar Das (2) quoted above that it is advisable 
that the point should be put before a Bench, which may, if it 
thinks fit, refer it to a Full Bench for a definite ruling, and I 
order accordingly. 


This petition coming on for final hearing this day, the 
Court delivered the following 

JUDGMENT Phillips, J. — Mr. Justice Wallace | has 
referred a point for the decision of a Bench, namely, whether 
a party when he appeared by a pleader who after an applica- 
tion for adjournment has been refused, reports no instructions 
is to be deemed ex parte or whether he if personally present 
in Court at the time must be deemed to have “ appeared ” in 
the case. Wallace, J.’s order by inadvertence purports to 
refer the above question alone for our decision, but we must 
take it that the Civil Revision Petition itself has been referred 
for disposal. 


The question at issue was decided in Gopala Row v. Maria 
Susaya Pillai (1) by a Bench of this Court, where it was held 
that a plaintiff fails to appear within the meaning of S. 102, 
Civil Procedure Code, when his pleader declines to proceed 
with the suit. It makes no difference that the party himself was 
present in Court. This case actually determines the point 
before us, and there has been no reported decision to the con- 
trary since the date of this case, i. e., 1907. That decision 
has also been followed in Mahant Damodar Das v. Raj 
Kumar Das (2), LAH Sahu v. Lachmi Narain Singh (7), 
Prabhu v. Dwarka Prasad (8) and Ramdhan Tewari v. Bishun 
Progash Narain Singh (9). In one of those judgments a 
statement is made that the Calcutta High Court takes the same 
view, but possibly this refers to an unreported case, for, no 
reported decision of the Calcutta Court has been cited before 
us. A different view is taken in Soonderlal v. Goor 
Prasad (10) but only as an obiter dictum. On the facts of 
that case the decree was held to have been passed ex parte. 








1. (1906) IL R30 M 274: 17 M L J aas. 
a. (1921) I LR 1 Pat 188. 
7. (1918) 3 PL J 355. 8 (1918) 4'PL J 152. 
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The other case cited, Ismail Ebrahim v. Hap Jan Maho- 
med (11), does net seem to be really in point.” We have 
therefore the decision of this High Court followed by practi- 
cally all the Judges of the Patna High Court, and there does 
not appear to be any good reason why we should not follow 
the same. As the correctness of the decision is questioned in 
Wallace, ‘J.’s reference we think it advisable to add our own 
reasons. 

The real question for determination at issue is whether 
the appearance mentioned in O. 3, R. 1 is merely a physical 
appearance, or whether it must be an appearance with the in- 
tention of pleading in a suit. It is argued for respondents 
that mere physical appearance is sufficient, but if this is so it 
would be an appearance if a party happened to be anywhere 
on the Court precincts with or without the knowledge of the 
Court. It is therefore rather difficult to accept the argument 
that mere personal appearance is sufficient. It is clearly, we 
think, intended that the appearance must be, not as a man, but 
as a party and with the intention of acting as such party in that 
suit. If this is correct, then the mere fact that the party 
was present in Court when his pleadér reported no instructions 
would not amount to an appearance, for he is merely there as 
the person who was represented by his pleader. The pleader 
acted on his behalf and when he ceased to do so, the party 
took no further part in the proceedings. The mere fact that 
he was in Court cannot make it an appearance in the suit. We 
must therefore hold that in the present case there was no 
appearance by the defendants and that the application to set 
aside the order as passed ex parte was competent. 

On this application the Subordinate Judge has passed the 
following order : “ Without any expression of opinion on the 
merits of the application and the provision of law under which 
it is sought to be put in, I propose to set aside the decree on 
petitioner's depositing into Court the amount of decree and 
costs up to this day within one month from this date.” The 
appellant appealed against this order to the District Judge who 
was inclined to hold that no appeal lay, but that, if an appeal 
lay, the Subordinate Judge was entirely competent to deal with 
the matter because he had the conduct of the suit throughout 
and therefore the District Judge refused to interfere with a 
matter which was fully within the discretion of the Subordinate 
Judge. This would be quite right if the Subordinate Judge 
had exercised any judicial discretion at all, but in the present 


11, (1908) I L R 33 Bom 475. 
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case he has entirely refused to form an opinion on the merits 
of the case, i. e., he omitted to determine under O. 9, R. 13 
either that summons was not duly served or that the appellant 
was prevented by any sufficient cause from appearing when the 
suit was called on for hearing. Until that point was decided 
the Subordinate Judge had no power to set aside the decree 
on terms or otherwise. It'is therefore an order passed with- 
out a finding on the point necessary to be determined before 
such an order could be passed against the respondent. Con- 
sequently the District Judge’s order leaving the whole matter 
to the Subordinate Judge’s discretion cannot be upheld, for, 
that discretion, if it can be so called, was exercised in an 
arbitrary manner. The petition will have to be remanded 
to the Subordinate Judge for fresh disposal in the light of the 
above. Costs here will abide the result and be provided for 
in that Court’s order. 


OS V. EEN ce Petition remasded . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice PHILLIPS AND Mr. JUSTICE 
ODGERS. 


M. L. M. Ramanathan Chetti ... Petitioner* (and 
appellant in Appeal No. 99 of 1922 
on the file of the High Court) 


Y. 
YV. K. N. S. P. Subramanian Chetti 
and others ... Respondents (Respondents 
and ist appellant). 

Civil Precedure Cede, S. 110—Appeal against decree dismissed—No question 
of law invelued—Memorandum of objections allexved to the extent wf Rs 300 
—Only ome decree drawn up—Decree if one of afitpwance er variction—Leave 
te appeal to Privy Council. 

An appeal involving a pure question of fact was dismissed by the High 
Court, but a memorandum of objections filed by the respondent wes allowed to 
the extent of about Rs 300. Under the practice prevailing in the Madras High 
Court only one decree was drafted, incorporating the dismissal of the appeal and 
modifying the decree to the extent allowed on the memorandum of objections 
The appellant claimed leave to appeal to the Privy Council on the ground that 
the decree on appeal was not one of affirmance and hence he was entitled to 
leave as a matter of right. Held, the memorandum of objections is really in 
the nature of a cross-appeal, and the decree’ passed by the High Court being one 
of affirmanice so far as the appeal was concerned, no leave to appeal could be 
granted under S. 110, Civil Procedure Code. Ghiranji Lal v. Behari Lal, 
(1918) 16 A L J 864 followed; Anmapurza Bai v. Rup Rae, (1924) IL R 
sr C 969 (P C); Raja Sree Nath Roy Bahadur v. The Secretary of State fer 
India in Council, (1904) 8 C W N 294; Mulraju Lakshmi Fenkayamma Ras 
Bahadur v. Fenkatadri Appa Ras, (1915) 30 I C 372 referred to. 


C M P No. 1517 of 1936. 30th April, 1926. 
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Petition presented under Ss. 109 and 110 and O. 45, 
Rr. 2, 3 and 8 of the Code of Civil Procedure, 1908, praying 
that in the circumstances stated therein, the High Court will 


be pleased to grant a certificate to enable the petitioner to 


appeal to His Majesty in Council against the judgment and 
decree, dated 20th November, 1925 in Appeal No. 99 of 1922 
preferred to the High Court against-the decree of the Court 
of the Additional Subordinate Judge of Ramnad at Madura 
inO. S. No. 109 of 1915 (O. S. No. 160 of 1915 of the 
Court of the Subordinate Judge of Ramnad). 

C. Padmanabha Atyangar for petitioner. 

K. V. Krishnaswams Aiyar and T. M . Ramaswami Aiyar 
for fespondents. 

The Court made the following 

ORDER Phillips, J. — The petitioner was the second 
appellant in Appeal No. 99 of 1922, and he now applies for 
leave to appeal to His Majesty in Council against the decree 
of this Court. His appeal was dismissed and the Lower 
Court’s decree confirmed, and it is not suggested that any 
substantial ‘question of law is involved in the appeal. If, 
therefore, this appeal stood alone, the petitioner would have 
no right to appeal to the Privy Council under Ss. 109 and 110 
of the Code of Civil Procedure. The petitioner however 
relies on the fact that a memorandum of objections was filed 
by the respondents in Appeal No. 99 of 1922 and allowed, 
and consequently, when the appellate decree was drawn up the 
Lower Court’s decree was modified to the extent of about 
Rs. 300 in respect of some rent disallowed in the Lower Court. 


It is contended for the petitioner that, as the only decree 
of this Court has modified the decree of the Lower Court, it 
is not an affirming decree and that therefore an appeal lies to 
the Privy Council. Respondents 1 and 2 contend that in 
accordance with the decision in Raja Sree Nath Roy Bahadur 
v. The Secretary of State for India in Council (1) which was 
followed in this Court in Mulraju Lakshmi Venkayamma Rao 
Bahadur v. Venkatadri Appa Rao (2), the decree of this 
Court substantially affirms the decree of the Lower Court and 
no appeal lies. In these cases it was decided that where a 
High Court has affirmed the decree of the Court of first 
instance, though it has made some modifications in the decree 
as regards another portion of the claim, it is essential for the 





1. (1904) 8 C W N 294. 2. (1915) 30 I C 373. 
3- (1934) ILR 51 C 969 (P C). 
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grant ot a certificate of leave to the Privy Council that the 
appeal must involve some substantial quesuon of law. ‘Lhe 
peuuoner renes on the recent decision ot the Kknvy Council 
reported in Annapurna Baty. Kup Kao (3), where it was held 
that there was a right of appeal ina case where the Fiigh 
Court had modihea the decree ol the Lower Court by increas- 
ing in favour of the appellant the maintenance allowance de- 
creed by the Lower Court, whereas in all other respects the 
decree was aturmed. a view of tnis decision it is possible 
that tne two rormer decisions require reconsideration, but 1 do 
not wink that any ot these cases 1s directly applicable here. if 
no memorandum of objections had been fied, admittedty the 
pianti would have no right of appeal. Does the 
mere fact’ of an order on the memorandum of 
objections modifying the decree of the Lower Court give the 
Pplaintitt the right to re-open the whole of the case? lt was 
held in Chirauy Lal v. Behari Lal (4) that when there had 
been two cross-appeals against the decree of the Court of first 
‘instance and one cross-appeal had been allowed and the other 
dismissed, there was no right of appeal against the 
decree dismissing the appeal, whereas an appeal lay against 
the decree allowing the appeal. The Court proceeded on 
the view that in cross-appeals the decree in each was a separate 
one. A memorandum of objections is in effect a cross-appeal, 
and although it is the practice in this Court to draft only one 
decree with reference to both the main appeal and the memo- 
randum of objections, it is also the practice to do the same in 
respect of two or more cross-appeals from the same decree. 
In effect there are two orders of this Court, one dismissing the 
appeal and affirming the decree of the Lower Court and the 
other allowing the memorandum of objections or cross-appeal 
and modifying the decree of the Lower Court. So far, then, 
as the decree affirming the decree of the Lower Court is con- 
cerned, no appeal would lie to the Privy Council. Similarly, no 
appeal would lie to the Privy Council in respect of the order 
on the memorandum of objections because the subject-matter 
of that appeal was only Rs. 300. I would therefore hold 
that the mere fact that a cross-appeal has been allowed and 
the Lower Court's decree modified accordingly does not give 
the right of appeal to the appellant who otherwise would not 
have that right. 
I therefore dismiss this petition with costs of respondents 
I and 2. 
s (1944) I LR 51 C 969 (PO). 4 (1918) 16 A L J 864. 
_ R38, ' 


Ramanathan 
Chotul 


Ta 
Subramanian 
Chetu. 


Phillipa, J. 


298 | THE MADRAS LAW JOURNAL REPORTS. [voL. 


Odgers, J. ~The question is whether where an appeal 
16 dismissed, i. e., the decree of the Lower Court is confirmed 
but on appeal a memorandum of objection is allowed the decree 
or final order afirms the decision of the Court immediately 
below the Court passing such decree or final order. The 


_ question in appeal was a pure question of fact and the only 


ground on which the conditions of S. 110, Civil Procedure 
Code, can be fulfilled is that the decree on appeal is not one of 
afirmance. 


There is no doubt that cross-objections are in the nature 
of an appeal. They were formerly held to depend in the 
appeal, i. e., they could not be heard unless the appeal itself 
was leard; this has been altered by .O. 41, R. 22 (4) and the 
hearing of the memorandum of objections does not depend 
on the hearing of the appeal but may be heard as a substantive 
cross-appeal. If this is so, it seems clear that the two things, 
dismissal of the appeal and allowance of the memorandum of 
objections are two distinct things and could appropriately be, 
the subject-matter of a separate decree. There is no question 
hence of appealing against the memorandum of objections. In 
Vikrama Deo Garu v. Maharaja of Jeypore (5) my learned 
brother was of opinion that. where a claim for Rs. 15,000 was 
entirely disallowed by the first Court and allowed only to the 
extent of Rs. 5,000 by the Appellate Court, the latter could 
not be said to be a decree of affrmance and in any case the 
appeal was Rs. 10,000 in value. In Raja Sree Nath Roy Baha- 
dur v. The. Secretary of Siate for India im Council (1) the 
Appellate Court allowed the appellant an additional sum of 
Rs. 7,000 to that allowed by the Lower Court. The appel- 
lant sought to appeal to the Privy Council on the ground that 
the Appellate Court had not confirmed the decree of the Lower 
Court. It was held in substance that it did and that the 
appeal was dismissed except as to the additional sum given. 
In Bhagwan Singh v. The Allahabad Bank, Lid. (6) the 
Appellate Court not only allowed a deduction of Rs. 6,000 on 
account of a mistake but saddled the applicant with a liability 
for interest in excess of what the Lower Court had awarded. 
The decree of the Lower Court was in fact modified to appel- 
lant’s prejudice by about Rs. 8,000. It refused to follow Raja 
Sree Nath Roy Bahadur v. The Secretary of State for India 
in Council (1) as the decree of the High Court modified that 











1, (1904) 8 C.W N 294. s. (1916) M W N naa. 
6. (1920) I L R`} A 220. 
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of the Lower Court. In Annapurta Bai v. Rup Rao (3) 
special leave to appeal was granted from a decree of the 
High Court which modified the decree of the 
Lower Court by increasing the rate of maintenance from 
Rs. 800 to Rs. 1,000 per annum. 


I think the present case is clearly distinguishable. The 


appellate judgment confirmed that of the Lower Court though — 


it in the same decree allowed the cross-appeal by the appellant. 
It appears to me that this case is similar to that in 
Chiranji Lal v. Behari Lal (4) which was a case of cross- 
appeals; no certificate being granted in respect of the appeal 
from the portion of the judgment which affirmed that of „the 
Lower Court. In Mulraju Lakshmi V enkayamma Rao Baha- 
dur v. Venkatadri Appa Rao (2) a Bench of this Court saw 
no reason to differ from the decision in Raja Sree Nath Roy 
Bahadur v. The Secretary of State for India in Council (1). 
Whether that decision is correct or not seems to me to be un- 
necessary to decide in the present case which is really one of 
cross-appeals similar to Chiranji Lal v. Behari Lal (4). I 
think the decree is one of affirmance and that leave to appeal 
to the Privy Council must be refused. 
-T.S.V. Leave to appeal to the Privy Council refused. 
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If a decree or final order of the High Court passed in appeal on a matter 
arising under the Probate and Administration Act satisfies the conditions laid 
down in 8s. 109 and 110 of the Civil Procedure Code, an appeal will lie to the 
Privy Council, The right of appeal conferred by the Civil Procedure Code 
and cl. 39 of the Letters Patent is not affected by the fact that the Probate 
and Administration Act provides only for an appeal to the High Court. Case- 
law discussed, 

Petition under Ss. 109, 110 and O. 45, Rr. 2, 3 and 8 ot 
the Code of Civil Procedure praying that in the circumstances 
stated therein the High Court will be pleased to grant a certi- 
ficate enabling the petitioners herein to appeal to His Majesty 
in Council against the decision of the High Court dated 22nd 
September, 1925 in A A O Nos. 437 of 1923 and 15 of 1924 
preferred to the High Court against the decree of the District 
Court of Madura dated 25th June, 1923 in OS No. 14 of 
1919. 

S. Varadachari, N. S. Rangaswami Aiyangar, P.V . Mar- 
thandan Pillai and A. Ramamurthi for petitioners. 

M. Patanjali Sastri for respondent. 

The Court made the following 

ORDER :_This is an application for the grant of leave 
to appeal to His Majesty in Council against the decree of the 
High Court in C. M. A. Nos. 437 of 1923 and 15 of 1924. 
A preliminary objection is taken by Mr. Pataniali Sastri for 
the respondent that no avveal lies to the Privy Council against 
the decree of the High Court in testamentary matters and it 
is incompetent for the High Court to grant leave to appeal to 
His Majesty in Council. “The argument of Mr. Patanjali 
Sastri is that under the Probate and Administration Act, S. 86, 
onlv one appeal is provided from am order of District Judge 
or District Delegate to the High Court and no further appeal 
is allowed by the Act, and that an appeal being a creature of 
statvte there is no statute granting the right of appeal to 
the Privy Council in testamentary matters. S. 86 no doubt 
provides for an appeal to the High Court against an order 
made by a District Judge or a District Delegate. The ques- 
tion is, is the decree of the High Court in a testamentary mat- 
ter appealable to His Majesty in Council, if the case is one 
which. if it were an ordinary civil case would be appealable 
under S. 109 of the Code of Civil Procedure. Reliance is 
placed tmon the well-known case in Rangoon, Botatoung Co., 
Ltd. v. The Collector of Rangoon (1) for the contention that 
no appeal lies to the Privy Council. In that case it was held 


1, (1912) ILR 40 Car :a3ML J276 (PC), 
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that no appeal lay to the Privy Council in land acquisition 
cases. Their Lordships observed: 

“A special and limited appeal is given by the Land Acquisition Act from 
the award of ‘the Court’ to the High Court. No further right of appeal is 
given. Nor can any such right be implied.” 

In that case the award was considered to be an award by 
an arbitrator and the Land Acquisition Act having provided 
for only one appeal it was held that no second appeal Jay to 
the Privy Council. Their Lordships treated the decision of 
the Court on reference by the Collector to be an award by 
arbitrators. The question is whether to a civil case wherein 
the rights of parties are determined, the Civil Procedure Code 

‘does not apply. The case in Botatoung Co., Ltd. ve The 
Collector of Rangoon (1) has been explained by their Lord- 
ships of the Privy Council in Ramachandra Rao v. Ramachan- 
dra Rao (2). Lord Buckmaster in delivering the judgment 
of their Lordships observed at page 329: 

“The argument which succeeded in that case emphasizes the distinction 
between an award and a decree, and the judgment mentions this in terms by 
stating that the appellants, although admitted to the High Court, could not have 
the right to carry an award made under an arbitration as to the value of land 
taken for public purposes up to this Board as if it were a decree of the High 
Court made In the course of its original Jurisdiction....... When once the award 
as to the amount has become final, all questions as to fixing of compensation 
are then at an end; the duty of the Collector In case of dispute as to the relative 
rights of the persons together entitled to the money is to place the money under 
the control of the Court, and the parties then can proceed to litigate in the 
ordinary way to determine what their right and title to the property may be.” 

In Ramachandra Rao v. Ramachandra Rao (2) it was 
held that a decision with regard to title in arbitration proceed- 
ings was res judicata between the parties in subsequent pro- 
ceedings. The explanation is this, so long as the amount of 


compensation is in question no right or title of the parties is 


involved; but whcre the amount awarded as compensation is 
paid into Court, and two or more persons claim, the right to 
receive the money, there is a civil contest as to the right to the 
money between the persons before the Court, and any deter- 
mination by the Court as to the rights of the parties is a deter- 
mination in a civil case, and the ordinary incidents applicable 
to a decree in a civil suit concerning property apply to such deci- 
sion and therefore in land acquisition proceedings, if two per- 
sons contest the right to the amount deposited in Court, their 
title to such money is determined by the Court and that deci- 
~ sion is a decision on the merits of the contest as to the title, and 
1. (1912) ILR 40 Car 123 ML J a76 (P C). 
2. (1922) TL Ras M320 -43 MLJ 78 (PC). 
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such a decision operates as res judicata in a subsequent ‘suit, 
where the same title is in question. In Secretary of State for 
India v. Chellikani Rama Rao (3) the objection that no appeal 
lay to the Privy Council in a case under the Forest Act was 
raised. Reliance was placed upon Botatoung Co., Lid. v. 
The Collector of Rangoon (1). in support of the contention. 
The Privy Council overruled the objection on the ground thar 
there was no civil right in dispute in Botatoung Co., Lid. v. 
The Collector of Rangoon (1). Lord Shaw in delivering 
the judgment of the Privy Council observed: 

“The proceedings were, however, from beginning to end ostensibly and 
actually arbitration proceedings. In view of the nature of the question to be 
tried, amd the provisions of the particular statute, it was held that there was no 
right ‘to carry an award made in an arbitration as to the value of tend’ further 
than ‘to the Courts mecifically set up by the statute for the deterninatlon of 
that value.” 

With reference to the case before them they observed: 

“The ‘merits of. the present dispute are essentially different in character. 
The claim was the assertion of a legal right to posesion of and property in 
land; and if the ordinary Courts of the country are seixed of a dispute of that 
character. it would require, in the opinton of the Board, a specific limitation 
to exclude the ordinary incidents of litigation.” 

The order passed by this Court is a decree in a contested 
civil matter and under cl. 39 of the Letters Patent an appeal 
lies to the Privy Council from any judgment, decree or order 
of the High Court made on appeal. Cl. 44 empowers the 


. Indian Legislature to alter or modify the Letters Patent. By 


the Civil Procedure Code an appeal to the Privy Council 
against an order or decree of the High Court is provided if it- 
fulfils certain conditions. Ss. 109 and 110 of the Civil Pro- 
cedure Code lay down in what cases an appeal shall lie to the 
Privy Council. If a decree or a final order of the High 


“Court satisfies the provisions of Ss. 109 and 110, it is difficult- 


to see how an appeal is not competent to His Majesty in Coun- 
cil. The only authority in point is a decision of the Lower 
Burma Chief Court reported in Po Kin v. Ma Sein Tim (4). 
There, the learned Judges following Botatoung Co., Lid. v. 
The Collector of Rangoon. (1), held that no appeal lay against 
an order made under the Probate and Administration Act. 
Such an objection does not seem to have been taken in any 
other case, though in several cases against orders under the 
Probate and Administration Act appeals were presented to 
the Privy Council. It is urged by Mr. Patanjali Sastri that, 
i= x. (1912) I L R 40 C ar: ag ML J 276 (PC). 

3. (1916) TL R 39 M 617: 31 M L J sas (P ©). 
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though this objection is a novel one, yet it is one which, though 
not taken in other cases, he is entitled to take here. 

If the contention of the respondent’ is to prevail, no ap- 
peal to the Privy Council could lie against the orders of the 
High Court in insolvency matters or orders under, the Guard- 
ians and Wards Act.In the Provincial Insolvency Act an appeal 
is provided to the High Court but not an appeal to the Privy 
Council. It cannot be said that no appeal lies to His Majesty 
in Council against the order of the High Court made in insol- 
vency proceedings provided Ss. 109 and 110 are satisfied. 

“This point was specifically raised and decided in Chatrapat 
Singh Dugar v. Kharag Singh Lachmiram (5). In that. case 
Jenkins, C. J. observed: . 

“Jt is urged that Sa 46 and 47 of that Act (meaning the Provincial 
Insolvency Act), if anything, negative this right of appeal But I do not so 
read the Insolvency Act. In my opinion, by that Act there was no intention 
to interfere with any right of appeal to the Privy Council that might otherwise 
exist, and this is a case which comes clearly within the provisions of the Letters 
Patent and of 8. 109 of the Code. The only question is whether this is a case 
‘which can properly be certified to be a fit one for appeal to His Majesty in 
CounaiL” r | 

S. 47 of the Guardians and Wards Act provides for an 
appeal to the High Court from an order made by the District 
Court. The provisions as to appeal inthe Guardians and 
Wards Act are similar to the provisions in the Probate and 
Administration Act. In a well-known case an appeal was 
preferred with success against the order of the Madras High 
Court under the Guardians and Wards Act. We have there- 
fore no hesitation in holding that the objection of the respond- 
ent as to the competency of an appeal to the Privy Council is 
wholly untenable. 

On the merits, we hold the case satisfies the provisions of 
Ss. rog and r10. We therefore certify that this is a fit case 
for appeal to His Majesty in Council under S. 109 (a), and 
we grant the leave prayed for. 


T.S.V. Leave to appeal to the Privy Council granted , 


P lagis) I LR 40 C 685. 
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'IN.THE HIGH COURT-OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice DEvADOSS AND MR. JUSTICE 
WALLER. | 
B. = ae Ammal ... Appellani* 


T: s. eA ENG Rey me. neda ‘Respondent. 


7 Easemext—Lighi and air—Easement to—Right of—-Interference aoith—Per- 


manent wmpunction restiaiming—Grant of—Coxditions. 

In a sut for a permanent’ injunction restraining” the defendant from 
interfering with the right of easement to light and air through three -windows 
on the southern wall and an aperture over the southern wall of the plaintiff s 
house, eld, following the principle laid down in the case Ramanuja Naidu Y. 
Appargzyi Ammal, (1911) 1 M W N a51, that the oase was a fit one in which 
the plaintiff ought to be given a permanent injunction restraining the defend- 
ant from obstructing ‘the: windows and the aperture over the court-yard by 
raising a wall on his land ' 


Letters Patent Appeal against a judgment of Mr. Justice 
Phillips, dated 3rd March, 1925, in C. C. C. A. No. 7 of 
1923, preferred to the High Court against a decree of the 
City Civil Judge, Madras, in O. S. No. 474 of 1921. 

T. R. Ramachandra Aiyar for appellant. 

T. M. Krishnaswami Aiyar for respondent. 

The Court delivered the following. 


JUDGMENT ~The plaintifs suit is for a permanent in- 
junction restraining the defendant from interfering with the 
right of easement to light and air through four openings.: The 
City Civil Judge-decreed the plaintif’s suit. On appeal Mr. 
Justice Phillips has reversed the decree of the City Civil Judge 
and dismissed the plaintiff’s suit. The plaintiff has preferred 
this Letters Patent Appeal. À 

The plaintifs case is that her house, No. 135, 
Govindappa Naick Street, George Town, has three windows 
on the southern wall and an aperture over the southern wall 
through which light and air came into her court-yard. The 
windows are Nos. 1, 3 and 4 and the aperture is No. 2 and 
the windows and aperture have been in existence for over 


_ 20 years-and she has acquired an easement for light and air 


through them and the defendant, the owner of No. 136, is . 
building flush with the southern wall and thereby threatens to 
interfere with her easement right. 

The defence is that the windows were put up and the 
aperture came into existence only ten years ago and the plaintiff 
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has not acquired a right to have free access of light and air 
to her house through the windows and the aperture. The 
City Civil Judge atter a careful consideration of the evidence 
and the inspection of the plaintiff's house came to the conclu- 
sion that the windows and the aperture had been in existence 
for more than 20 years and that the plaintiff had acquired a 
right to have free access of light and air through them. 

Mr. Justice Phillips differed from the finding of the City 
Civil Judge mainly on two grounds : 

1. That the roof over the court-yard and the sunshades 
came into existence within 20 years and the evidence as to its 
existence in 1887 was disbelieved and that it is dificult to credit 
the evidence with regard to the windows. 

2. The City Civil Judge did not say anything about 
the character or the trustworthiness of the plaintiff's witnesses 
and consequently there was nothing to guide him in estimating 
their evidence. 

On the plaintifl’s side seven witnesses were examined. 
P. W. 1 is shipping agent and he deposes that the plaintiff’s 
house was rebuilt in 1887 by Nagarathna Mudali and that the 
windows existed then. He further deposes that the Mangalore 
title covering over the court-yard was put up about 30 years 
ago. 
Plaintifi’s witness No. 2 who attested the sale-deed in 
favour of the plaintiff (Ex. A) is the brother of Pappathi 
Ammal, the vendor to the plaintif. He dèposes that Pap- 
pathi Antmal bought the house from Nagarathna Mudali in 
1895 under Ex. B, that the windows were in existence at the 
time of the purchase and the aperture over, the court-yard was 
also in existence and that Pappathi Ammal did not make any 
alteration to the house. 

Plaintiff's witness No. 3 is the son of Pappathi Ammal 
and he joined in the sale-deed, Ex. A, in favour of the plaintiff. 
He says that the house was purchased 27 years ago and that, at 
the time of the purchase, the windows and the aperture over 
the court-yard were in existence. 

Plaintiff's witness No. 4 lives in 134, Govindappa. Naick 
Street, and he speaks to the existence of the windows and the 
- aperture for over 20 years. 

Plaintiff's witness No. 5 is a landlord and he has seen 
the house for over 20 or 25 years and says that the windows 
have always been there. 

Plaintiff's witness No. 6 is Mr. Barker who was examined 
to prove the plan of the house says that the covering over the 
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court-yard is 25 or 30 years old, and that the openings, 
meaning the windows, are 25 to 30 years old. 


Plaintiff’s witness No. 7 is an auditor in the Postal Audit 
Office on a pay of Rs. 120. He says that forthe last 25 
years he has been living in No. 2, Srinivasa Aiyar Street, and 
that he knows No. 135, Govindappa Naick Street. He is 
about 41 years of age and says that from his 15th year he has 
been seeing the windows and the sun-shade over them. 


All these are respectable witnesses and they are not shown 
to be interested in any way in the plaintiff. Mr. Barker’s 
evidence shows clearly that the windows are 25 to 30 years 
old and that the roof over the court-yard is also 25 to 30 years 
old. 

In order to meet the evidence on the plaintiff’s side the 
defendants have examined six witnesses. Defendant’s witness 
No. 1 is a timber merchant. He says that he was a dubash of 
Messrs. Dymes & Co., from 1905 to 1912 and the Quilon Tile 
Works asked Messrs. Dymes & Co. to act as their agents in 
1906 and before 1906 the Quilon Tile Works had no agency 
in Madras and the tiles which are on the covering over the 
court-yard are Quilon tiles and he wants the Court to draw 
the inference that the Quilon tiles were not brought to Madras 
before 1904. Mr. Justice Phillips relies upon his evidence 
and he remarks “no attempt was made by the plaintiff to dis- 
credit this evidence until the cage had been closed, when she 
asked for the issue of a commission to Quilon which was 
refused.” 


The City Civil Judge thought ae it was unnecessary to 
issue a commission to ascertain whether Quilon tiles were sent 
to Madras before 1904. The evidence of D. W. No. 1 is 
not supported by any record. If the defendants wanted to 
prove satisfactorily that no Quilon tiles were sent to Madras 
before 1904, they should have summoned the Bombay Co. for 
the production of the records of Messrs. Dymes & Co. 
Defendant witness No. 1’s evidence even if true cannot be 
held to prove that no Quilon tiles were brought to Madras be- 
fore 1906. The plaintiff could not have anticipated D. W. 
No. 1’s evidence and could not have asked for a commission 
before his evidence was actually taken and, therefore, no reli- 
ance can be placed upon the fact that the plaintiff did not ask 
for a commission in time to rebut the statement of D.W.No. 1. 


Defendant's witness No. 2 is a practising Engineer. His 
evidence is, that the sunshades were put up after the windows 
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were built in the wall. He does not give any definite evidence 
and his statement that the tiled covering over the court-yard is 
about 15 years old is not supported by any valid reason. 

Defendant’s witness No. 3 sold No. 136 to the defendants. 
She says that the windows “were introduced after Ranga- 
natham Pillai purchased it.” Ranganatham Pillai was married 
14 years ago and about that time these windows were put up 
and that the Mangalore tiled roof over the court-yard was 
put up after the plaintiff purchased the house in 1912. This 
evidence is on the face of it false, for D. W. No. 4 says that 
at the time of the marriage and before it (meaning Rangana- 
tham’s marriage) the windows were in existence and he does 
not know for how long they were in existence and he is unable 
to say whether any alterations were made at the time of the 
marriage of Ranganatham Pillai. It is difficult to see why 
any new windows should have been placed in the southern wall 
of the house at the time of the marriage. On the other hand, 
there was no reason why the windows could not have been 
opened in the southern wall of plaintiff’s house at the time 
when it was rebuilt by Nagarathna Mudali. In this part of 
the country, when houses are built, every attempt is made to 
get as much light and air from the southern side of the house; 
for, the southern breeze is required to cool the house during 
‘summer months, and thetefore there was no reason why win- 
dows should not have beén built in the southern wall of the 
house at the time when the house was rebuilt. Defend- 
ant’s witness No. 5 says that portions of the house were built 
at the time of Ranganatham Pillai’s marriage and that the 
owner of No. 136 objected to the putting up of the windows 
then. If the owner of No. 136 objected to the putting up of 
the windows more satisfactory evidence than that of D. W. 
No. 5 would be forthcoming. Defendant’s witness No. 3 
does not say she objected to the windows being opened over- 
looking her house. 

The evidence of D. W. No. 6 shows that repairs to that 
house were effected at the time of Ranganatham’s marriage. 
The evidence of the defence witnesses is not only not satis- 
factory but is also inconclusive. On the other hand there is 
the direct evidence of the plaintiff's witnesses who speak to 
the existence of the windows for over 25 years. If the win- 
dows were placed in the wall after the house was built, it would 
be easy of proof; and the defendants have not attempted to 
prove by any satisfactory evidence that the windows were 
placed in the wall after the house was built. On the other 
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Simant hand, as already observed, there was no reason why Naga- 
v rathna Mudali, when he built the house, should not have placed 
Ranganayak! the windows on the southern wall. That the windows are 
mmal, A 5 SA 
necessary for the convenient enjoyment of the plaintiff’s house 
is not seriously disputed. One window is in the landing of 
the room in which the staircase is placed and without that win- 
dow the room would be very dark and the other windows are 
also necessary for the convenient enjoyment of the house. That 
being so, it is very difficult to believe that Nagarathna Mudali 
who re-built the house at a considerable expense did not place 
’ any windows in the southern wall of his house. The probabi- 
. lities are, that the windows were placed at the time when the 
wall was built, and the evidence of Mr. Barker which has not 
been seriously challenged makes it clear that the windows have 
been in existence for more than 25 years or 30 years. 

The main contention of the defendants is that the tiled 
roof was put up, recently and that the plaintiff has not acquired 
an easement in respect of No.2. The defendants state in 
the written statement that the windows and the roof were put 
up only 10 years ago. Defendant’s witness No. 4 says that 
the windows were in existence at the time of Ranganatham’s 
marriage. If the tiled roof was built only 10 or 12 years 
ago, the defendant could easily have proved it by the produc- 
tion of the plans submitted to the Corporation at, the time 
when the plaintiff applied for permission to put up a tiled roof 
over the court-yard and shown conclusively that the tiled roof 
was only put up in 1912. The defendant has not attempted 
to prove anything of the kind. If the windows were put up 
within 20 years, the plans submitted to the Corporation at the 
time the windows were put up would prove the defendant’s 
case. We hold that the tiled roof was put up more than 
20 years ago. 

Taking all the circumstances into consideration, we have 
no hesitation in coming to the conclusion that the three win- 
dows and the aperture over the court-yard have been in 
existence for more than 20 years and the plaintiff has acquired 
a right to light and air through the windows and the aperture. 

The next question is, whether the plaintiff is entitled to a 

~ permanent injupction. Mr. T. M. Krishnaswami Aiyar con- 
tended that this is not a case in which permanent injunction 
ought to be granted restraining the defendant from putting up 


Bowe a wall on his own land. The windows are necessary for the 


convenient enjoyment of the plaintiffs house. If the win- 
dows are blocked up, the plaintiff's house would become almost 
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uninhabitable and the aperture over the court-yard is necessary 
for the purpose of light and air coming into the plaintiffs 
kudam. The plaintiff is not bound to remove the tiled cover- 
ing over the court-yard in order to help the defendant to put 
up a high wall close to it. Evenif there was no covering 
over the court-yard, the defendant’s wall raised as high as 20 
feet would materially affect the quantity of light and air 
that would come into the plaintiff's house. As already observ- 
ed the existence of windows and openings on the southern 
wall of a house is necessary for the comfort of the inhabitants 
of the house; for, the southern breeze is very much valued in 
this part of the country. 


We, therefore, hold following the principle laid down 
in Ramanuja Naidu v. Apparanji Ammal (1) that this is a fit 
“case in which the plaintiff ought to be given a permanent in- 
junction restraining the defendant from obstructing the win- 
dows and the aperture over the court-yard by raising a wall on 
his land. In the result the appeal is allowed, the decree of 
the learned Judge is set aside and that of the City Civil Judge 
is restored with costs throughout. 


A.S. V. Appeal allowed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :_Mkr. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. 
M. S. Subramania Aiyar and others ... Appellants* ( Petition- 
ers 8, 4, 5 and 6 and 3rd res- 
pondent) 


V. 
The Collector of Tanjore ... Respondent (15t respondent). 
Land Acquisition Act, S. a8—Interest—Award of—Obligatery er discretionary 
—Interest when will be awarded. 
Quaere: Whether the Court is bound to award interest under S. 28 of the 
Land Acquisition Act? 


Where the claimants did not put forward any extravagant claims, and the 
claims which were put forward by them were allowed to a considerable extent, 
Aeld, chat the claimants were entitled to interest at 6 per cent. from the date of 
taking possession of the land up to the date of payment. 


Appeal against the order dated 3rd December, 1923 of 
the District Court of West Tanjore at Tanjore in O. P. No. 
170 of 1922. 





*Appeal No. sor of 1ga4. srd November, 1925. 
1. (1911) ar M LJ arg. 


Subramania 
Aliyar 
V. 


The 
Collector of 
Tanjore, 
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K. S. Sankara Aiyar for appellants. 

The Government Pleader for respondent. 

The Court delivered the following 

JUDGMENT :—_T wo points have been raised in this appeal: 
(1) that interest at 6 per cent. should have been awarded under 
S. 28 of the Land Acquisition Act, and (2) that compensation 
for Survey No. 791 should have been fixed at Rs. 16-8-0 per 
cent instead of Rs. 15. 


As regards the first point we have been referred to the 
case in Rangaswami Chetty v The Collector of Coimbatore (1) 
in which it was stated that the claimants were entitled to 
interest at 6 per cent. per annum and also to a judgment of the 
Privy Council in Narsingh Das v. Secretary of State for 
India (2), where at the very end of the judgment, their Lord- 
ships state: 

“A small matter of the judgment was the omission of the right to interest 
to which the appellant is entitled at the rate of 6 per cent..... an 

In neither of these cases is the question whether the Court 
is bound to award interest under S. 28 discussed and that point 
is not altogether free from doubt. However, in the present 
case it appears that the claimants did not put forward any ex- 
travagant claims but claims which were allowed to a considera- 
ble extent. This being so, we think, to use the words in 
Rangaswami Chetty v. The Collector of Coimbatore (1) 
that they were entitled to interest at 6 per cent., but in coming 
to this conclusion we must not be held to express any opinion 
as to whether S. 28 is mandatory or not. The claim to 
interest will be allowed on the merits of the case from the 
date of taking possession of the land, namely, gth March, 
1922, to the date of payment. 

As regards the second point, it appears that the question 
has not been dealt with by the District Judge and possibly this 
may be due to the fact that the original claim in respect of 
Survey No. 791 was put in by Abhirami Ammal who was not 
one of the claimants in the District Court. The award in 
respect of this land and a number of other lands has been 
made jointly in the names of Abhirami Ammal, her sister and 
three reversioners and the objection, was raised in the District 
Court by the reversioners. As they are interested in the 
compensation, the question could be raised by them and we 
must enhance the rate awarded as it is admitted that Survey 

Ia (1909) 7 ML T 78. aes 
a. (1924) L R521 A 1353:48 ML J 386 (PC). 
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No. 791 stands in the same category as the other lands for Subramania 


which Rs. 16-8-o per cent was awarded. Ayar 
The appeal is, therefore, allowed with costs and the cies Pr 
Lower Court’s order modified accordingly. Tanjore, 


Under S. 82 we fix the time for performance as one 
month from this date. ¢ 


A S. V. Appeal allowed. 


IN THE HiGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR Vicror MURRAY Coutts TROTTER, Kt., 
Chief Justice. l . 
Pootheri Ulath Kuttikrishnan Nair, . 
Proprietor, Malabar Tile Works. . . Petitioner* (1st Deft.) 


v. 
Kallil Appa Nair and another ... Respondents (Plaintif and 
2nd defendant). 
Indian Contract Act, S. 2343—Scope ef—Suut against principal and agent— 
Liahility—Nature of—If jeint—Decree against both— If valid, 
The liability of a principal and his agent is not joint but alternative. Merel kaii 
Bros. and Go., Ltd. v. The Earl of Westmorland, (1904) A C 11 followed. apes 
S. 233 of the Indian Contract Act only means that a person dealing with 
a principal through his agent may at his elecsion sue either or he may sue both 
of them alternatively in a case whero he is not sure whom his exact remedy is 
against, but he cannot get judgment against both of them jointly, as that would 
turn a liability which is clearly mutually exclusive into a joint 
liability. 
Petition under S. 25 of Act IK of 1887 praying the High 
Court to revise the decree of the Court of the Additional Dis- 
trict Munsif of Calicut in S. C. S. No. 435 of 1923. 
K. Krishna Menon for petitioner. 
O. T. Govindan Nambiar for respondents. 


The Court delivered the following 

JUDGMENT : In this case a point of some little interest 
arises because the plaintiff on a contract for supply of timber 
sued two defendants, the first of whom he alleged to be the 
principal and the second he alleged carried the transaction 
through. What the learned Judge has done is to give judg- 
ment against both of them. In my opinion that cannot be » 
done. The liability of principal and agent ig not joint but 
alternative —see Morel Bros. and Co., Ltd. v. The Earl of 


Westmorland (1) which really confirms the very’ careful - L 





*C R P No. 820 of 1924. . “aand March, 1926, 
1. (1904) A Coa. 
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examination of the subject in the judgment of the Master of 
the Rolls in the Court below. Now it is said that the English 
Law has been altered by S. 233 of the Indian Contract Act 
together with its illustration. The section runs: 

“In cases where the agent is personally liable, 2 person dealing with him 
may ‘hold either him or his principal, or both of them, liable’ 
and then the illustration is, 5 

“A enters into a contract with B to sell him roo bales of cotton and after- 
wards discovers that B was acting as agent for C. A may sue either B or C, or 
both, for the price of the cotton.” 


In my opinion the wording of that section is very unfortu- 
nate because it gives rise to the argument and doubt as to whe- 
ther it was not intended in cases of principal and agent to 
create by this section a joint liability in the action and that the 
section must be construed as meaning that he may get judgment 
against both of them on one and the same transaction. In 
my opinion that is so utterly contrary to all accepted principles 
of law that it cannot be right and I have come to the conclu 
sion that what the section means is that the person dealing with 
the principal through the agent may at his election sue either 
or he may sue both of them alternatively in a case where he is 
not sure whom, his exact remedy is against; but I am quite 
clear on this point that the section can only be construed as 
meaning that he may sue both principal and agent in the alter- 
native and that he cannot get judgment against both of them 
jointly for the amount sued for. That would be to turn a 
liability which is clearly mutually exclusive into a joint liabi- 
lity, and, as pointed out by the House of Lords, the liability of 
an agent and principal cannot be joint. The whole conception 
of the law of principal and agent excludes all idea of joint 
liability. The plaintiff in this case has elected, if he is forced 
to his alternative, to keep his judgment against the principal 
and let that against the agent go. There was evidence on 
which the learned Judge could find that the principal was lia- 
ble in this case and the result will be that the decree will be 
modified by striking out that part which inflicts liability upon 
the agent and retaining that part of it which inflicts liability on 
the principal. It is quite true that the person who complains 
is the principal and the principal only and that he has failed; 
but I shall not, give any costs in this Court because I think 
that the creditor invited this appeal by taking judgment against 
both principal and agent. So this Civil Revision Petition is 
dismissed without costs. 

T.S. V. Decree modified. 
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IN THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 
RAMESAM. 
Rama Aiyar and others ... Appellants* (Plaintiffs) 
v. 
Narayanaswami Aiyar and others ... Respondents (Defts. 1 
to 17 and 19 and 20). 


Hindu Law—IlVidow—Alienations by, im favour of eldest sons of her 
daughios—Bindyxg character of, as famiy arrangements and as a surrender— 
Conditiens—Sust to impeacis iransacuons brought by one of her daughters em her 
personal capacity—-Wythdrawal of—If a bar io susi by her sons om opening of 
reversion after her death—Twransfer of Property Act, S. 51—Bona fides—Test of 
—Electiom under section with person evicting or with transferee. ; 


A, a Hindu, died leaving a widow and two daughtera, I and L. While 
in possession of her husband’s estate as his heir, the widow executed four docu- 
ments (Exs III, IM, V and VI). By Ex. LII she purported to sell her house to 
her eldest grandson by T. By Ex. V she conveyed lands in one village and 
some moveables to him. By Ex. VI she gave away a portion of the lands in 
another village to the same person. By Ex. IV she gave away the other portion 
of the lands in that village to her eldest grandson by L. 


The widow died shortly after in 1868-70. T, the elder daughter, died in 
1902, and, after her death, L filed a suit to recover the properties conveyed to 
the eldest son of T by Exs III, V and VI and afterwards alienated by him and 
by his brother, Ex. V, to the predecessors-in-title of the defendants jn the mit 
out of which the appeal arose under Exs. XIV and XV in 1884. L's suit was 
based on allegations which were obviously untenable and was consequently with- 
drawn by her. 

L died in 1918, leaving the five plaintifs, her sons, surviving her. All the 
sons of T had died before 1918 without issue. The suit out of which the 
appeal arose was instituted by the five sona of L to recover the properties con- 
veyed under Exe III, V and VI. 

The questions for decision were—1, Whether the suit was barred by the 
withdrawal of L’s suit referred to above; a. Whether the transactions evidenced 
by Exs III, V and VI amounted to a surrender by the widow of A accelerating 
the reversion; 3. Whether they amounted to a bona fide family arrangement 
binding upon all the parties and also estopped the plaintiffs, 


It appeared that the 1st plaintiff attested the sale deeds Exs. XIV and XV} 
that he asserted his right to the lands covered by Ex. IV in a claim petition in 
1905 in execution of the decree in a suit by his mother, L; and that there was a 
partition of the properties given by Ex. IV between the plaintiffs The ist plain- 
tiff was a minor at the date of the suit transactions. The other plaintiff were 
pot even born then. ‘They were not parties to the claim petition by the rst 
plaintiff and they did not attest Exs. XIV and XV. 


Held, reversing the Court below, that the plaintiffs’ suit founded on correct 
allegations of fact could not be barred by the withdrawal of the sult of their 
mother which was founded on false allegations of fact and which was instituted 
by her not as representing the estate but on her own behalf; and that the tran- 








+Appeal No. 468 of 1921. ar 15th October, r925. 
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sactions evidenced by Exs. III, V and VI could not be upheld as family arrange- 
ments nor were the plaintiffs estopped from impeaching their validity. 

Held further, that the transactions could not be held to amount to a sur- 
render accelerating the reversion, because (1) there was no surrender in favour 
of all the daughters’ sons who were alive at the date of the said transaction; 
(a) even if the eldest son» of the two daughters could be taken to have repre- 
sented their brothers there was only an equal distribution of the properties among 
the reversioners; (3) there was no evidence that the alleged surrender was of 
all the properties that the widow then had; (4) there was no evidence that 
the daughters, T and L had surrendered their interests. 

Bona fides is not incompatible with ignorance of law, nor even with a cer- 
tain degree of negligence. 

Under S. 51 of the Transfer of Property Act, the person evicting has the 
choice of either paying the value of the improvement and taking the land or 
selling it to the purchaser The purchaser has no such choice. 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Mayavaram in O. S. No. 54 of 1918. 

The Advocate-General and M.S. Venkatarama Atyar for 
appellants. 

T. R. Ramachandra Atyar, N. A. Krishna Atyar and 
P. J. Kuppanaa Rao for respondents. 

The Court delivered the following 


JUDGMENTS 1 Ramesam, J. — This appeal arises out 

of a suit by the reversioners of one Ananthakrishna Aiyar for 
possession of his properties after the death of the last interme- 
diate female in 1918. The Subordinate Judge dismissed the 
suit. The plaintifs appeal. 
_ Ananthakrishna Aiyar died in 1858 leaving a widow and 
two daughters.” The widow died about 1868-70. Her first 
daughter died in 1902. She had three sons all of whom died 
before 1918 leaving no issue. The second daughter died in 
1918 leaving the five plaintiffs surviving her. They are, 
therefore, reversioners to the estate of Ananthakrishna Aiyar 
and are prima facie entitled to his properties. The following 
pedigree shows these facts at a glance — 


Ananthakrshna Iyer d 1858—widow Thayammal d 1862-70. 


Two ee 





| | 
Thatlarme! d. 1902. Lakshmi aa d. 1913. 
l 


| 





| l 
Ramamani Iyer. Valdyanatha Another. 
Ai 


Died before 1918 


A | | 
Rama Iyer Subramania Iyer Mutha Iyer Srinivasa Iyer Sundara Iyer 
ar (Plaintiffs). : 
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The facts on which the defendants resist the suitare as 
follows :__On 22nd July, 1867, the widow executed four docu- 
ments (Exs. III, IV, V and VI). By Ex. III she purported to 
sell ‘her house to her eldest grandson Ramaswami Aiyar for 
Rs. 400. The object of this sale was ostensibly to pay off 
Rs. 300 promised to Lakshmi Ammal at the time of her 
marriage and Rs. 100 similarly to Thailammal. By Ex. V 
she conveyed lands in Radhanallur worth Rs. 380 and move- 
ables of the value of Rs. 20 to the same Ramaswami Aiyar in 
consideration of his having performed the funerals of Anantha- 
krishna Aiyar and of his undertaking to perform also her 
funerals. In Anaithandavapuram she had half pangu of 
lands. She gave away one-fourth pagu to Ramaswami Aiyar 
by Ex. VI and the other one-fourth pangu to Ramu Aiyar (the 
eldest son of the second daughter) by Ex. IV. The defendants 
contend that these documents amount to a surrender by Tha- 
yammal accelerating the reversion; they also amount to a bona 
fide family settlement and that no reversion devolved on plain- 
tifsin 1918 The plaintiffs are also said to be estopped. The 
Subordinate Judge upheld these contentions. 

In 1902, after the death of Thailammal, Lakshmi Ammal 
filed a suit to recover the properties conveyed to Ramaswami 
Aiyar by Exs. III, V and VI and afterwards alienated by him 
and his brother Vaidyanatha Aiyar to the predecessors-in-title 
of the present defendants under Exs. XIV and XV in 1884, on 
allegations which were obviously untenable (O. S. No. 12 of 
1902). She withdrew it (Ex. I-E dated oth Sept. 1903) . 
The present suit is filed to recover the same properties, the 
plaintiffs being in possession of the properties conveyed by 
Ex. IV. The defendants also contended that the present 
suit is barred by the said withdrawal. The Subordinate Judge 
upheld this contention relving on 12 L. W. short notes p. 25. 
He seems to have been misled by the shortnote which does not 
state the facts fully. The case is reported in Kadakkarai 
Nadan v. Nadakkannu Nadan (1). What was held was that 
a bona fide compromise of a litigation by a Hindu widow 
(suing on behalf of the estate and therefore representing the 
reversioners) in the exercise of her discretion and in the belief 
that it would be in the best interests of the estate is binding 
on the reversioners, a principle impliedly recognised in 1863 by 
the decision in Katama Nachiar v. The Rajah 
of Shivaganga (2). In the present case, 
Lakshmi Ammal was not acting for the estate and 

1. (1921) MWN 442, a. (1863) 9 MIA 539. 
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on behalf of the reversioners. She was suing to recover pos- 
session of her limited estate of a daughter. There was no 
compromise but a withdrawal of the suit. The decision 
relied on by the Subordinate Judge does not apply. On prin- 
ciple, it is very difficult to understand how the present suit in 
1918 by the plaintiffs on correct allegations of fact can be 
barred by the withdrawal of a suit in 1903 by their mother on 
false allegations of fact made to avoid the obvious bar by limi- 


_tation. The plaintiffs’ suit in 1918 not being so barred Lakshmi 


Ammal’s succession opened on Thayammal’s death in 1868-70 
and, if she chose to question Exs. III, V and VI, she ought to 
have done so within twelve years after her mother’s death. But 
plaintiffs’ right opened in 1918 and her withdrawal of her 
claim can have no bearing on plaintiffs’ suit. Mr. Ramachandra 
Aiyar, the learned Vakil for the respondents, who argued the 
rest of the case most strenuously. while not abandoning this 
point could urge no argument to support it. The cases of 
Ramalinga Mudali v. Arumuga Mudali (3) and Singa Reddy 
v. Subba Reddy (4) (where the earlier suit was by the rever- 
sioner himself) are against the contention. 

I now go to the merits of the case. As I have already 
said, the Subordinate Judge upheld the contentions of the de- 
fendants that the transactions of 1867 amount to a surrender 
by Thayammal, also constitute a bona fide family arrangement 
binding on all the parties and also estop the plaintiffs. 

It will be convenient to dispose of the last two contentions 
first as it seems to me that they are obviously untenable. In 
discussing these questions, I assume that the transactions of 
1867 do not amount to a surrender. For, if they amount to 
a surrender, the defendants are entitled to succeed on that 
ground. We have to see, at present, whether any ground 
of defence other than that the transactions operate as asur- 
render is available to, the defendants. 

It is well established that a bona fide family settlement of 
disputes or doubtful rights is binding on all the parties to the 
settlement. The rule in Stapilton v. Stapwton (5) and 
Williams v. Williams (6) has always been applied in India; 
but, where the object of the settlement is to affect a contingent 
reversionary interest in the nature of a spes- successionis, the 
only way of déding it is by means of a surrender, accelerating 
the reversion and converting its contingent ‘nature 
into a vested interest and thus destroying its character 
s. (1917) 33 MLJ471. 4. (1913) ILR 39 M 987: 31 ML J 48 (F B). 

s. (1739) 1 Atk, 2, 6. (1867) L Ra Ch App. 294. 
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as a spes successionis. That a spes successionis cannot be 
dealt with in anticipation was laid down so early as in Bahadur 
Singh v. Mohar Singh (7). The following sentences of 


Lord Davey have become classic: 

“According to Indian Law, the claimants of 1847 were but expectant heirs 
with “a spes successionis, The appellants claim in their own right as heirs of 
Mohar when the succession opened, and it would be a novel proposition to hold 
that a person so claiming is bound by a contract made by every person through 
whom he traces his descent.” 


This law has been faithfully applied in India till 
1908 when some confusion was caused in Indian Courts by the 
supposed dictum to the contrary in Bajrangi Singh v. Manokar- 
nika Baksh Singh (8) of Sir Andrew Scoble. At page 16 
of the Indian Appeals (at p. 21 of I L R 30 All.) he said: 

“The appellants who claim through Matadin Singh and Baijnath Singh 
must be held bound by the consent of their fathers.” 

It gave rise to the Full Bench decision in Ramgappa Naick 
v. Kambi Naick (9) and various other conflicting decisions in 
other Courts till all doubts were set at rest by the decision of 
the Judicial Committee in Rangaswami Goundan v. Nachiappa 
Goundan (10). The principle that an interest in the nature 
of a spes successionis cannot be affected has been meanwhile re- 
affirmed by the Judicial Committee in Amrit Narayan Singh v. 
Gaya Singh (11). Tn that case the appellant’s father express- 
ly purported to act for his wife and son in the reference to 
arbitration and the compromise that followed. The Judicial 
Committee held that the appellant was not bound by the pro- 
ceedings. In Rangaswami Goundan v. Nachiappa Goun- 
dam (10) Lord Dunedin said at page 82 of the Indian Appeals 
(page 534 of I. L. R. 42 Mad.) — 

“But that is impossible unless the reversioner had 2 vested interest whereas 
it is settled that he had only a spes successionis.” 

Mr. Ramachandra Aiyar relied on the cases in Suresh- 
war Misser v. Maheshrani Misraim (12), Fateh Singh v. 
Thakur Rukmini Ramanji Maharaj (13) and Sartafi v. Ram- 
jas (14). The first case does not help the respondent as it 
was held that the compromise effected a surrender. So also 
Sartaji v. Ramjas (14) was a case of surrender. In Fateh Singh 
v. Thakur Rukmini Ramanji Maharaj (13) it was held that a 

7. (1901) LRap9 TAr:12MLJ 56 (PC). 
8. (1907) LRasITAr-ILRs0Ar1:17 MLI 605 (PC). 
9. (1908) ILR gx M 366:18 ML J 309 (F B). 
to. (1918) LR461A 72:1 LR 4aM 523: 36 ML J 493 (PC). 
11. (1917) LRasIlA3s5 “sa ML J a98 (PC). 
1a. (1920) L R47 I A 233 : sg ML J 161 (PC). 
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Rama Alyar 
r 


Narayana- 
swami Aliyar. 





Rameram, J. 


v.\ 
Narayana- 


arami Alyar. 


Ramesam, J. 


318 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


reversioner who actually consented to an alienation by a widow 
is himself estopped though it may not bind his co-reversioners. 
It-is not a case of a reversioner tracing his descent through a 
consenting party as in Bajrangi Singh v. Manokarnika Baksh 
Singh (8). The point was not decided in Rangaswami 
Goundan v. Nachiappa Goundan (10). At page 87 of 
Rangaswami Goundan v. Nachiappa Goundan (10) (p. 539 
of I. L. R. 42 Mad.) Lord Dunedin said :— 

“Of course something might be done before that time which amounted to 
an actual election to hold the deed good.” 

Mr. Ramachandra Aiyar relied on the following facts in 
the present case to attract the application of Fateh Singh v. 
Thakur Rukmini Ramanji Maharaj (13): (1) The tst plain- © 
tiff Ramu Aiyar attested the sale-deeds, Exs. XIV and XV in 
1884. (2) He asserted his right to the lands covered by 
Ex. IV in a claim petition‘in 1905 in execution of the decree in 
his mother’s suit (O. S. No. 12 of 1902, Ex. 1-F) .(3)There 
was a partition of the properties, given by Ex. IV, between the 
plaintiffs (Ex. XXII). 

I do not see how the attestation of Exs. XIV and XV can 
affect the plaintiffs. In the first place mere attestation of the 
sale-deeds cannot amount to a knowledge of the contents 
[Parsotam Gir v. Dat Gir (15)] nor to concurrence [Raj 
Lukhee Debee v. Gopal Chunder Chowdhry (16)]. In any 
event it cannot amount to such an affirmation of the. con- 
veyance by the widow in 1867 as to “amount to an actual elec- 
tion to hold the deed good.” As to the claim petition 
(Ex. 1-F)and the partition (Ex. XXII) Iam unable to see 
how they can help the respondent. Under Ex. IV, Ramu 
‘Aiyar had some interest. It did not deal with a mere life- 
interest[see Rajah Modhu Sudan Singh v. Rookee (17) and 
Bijoy Gopal Mukerji v. Krishna Mahishi Debi (18) ]. The gift 
of the whole interest in the property is good against all the 
world until the reversion falls in, and even then it is liable te 
be questioned’ by the actual teversioners only. When so 
questioned, -if the attack is successful, the interest 
terminates. A person who asserts in 1905 such interest as he 
had or divides it with his brothers in 1907 cannot be precluded 





8 (1907) LRgsTAr:ILRgo Ar‘ ML YI 605 (P ©). 
ro. (1918)LR46IAy2:ILR42M sas 36ML J 493 (P C). 
1 x13. (1923) ILR 45 All 339 (F B). 15. (1903) ILR a5 All 296 at $03. 
16. (1869) 13 M I A 209 at 229 
17. (1897) LD Rag 1 A 164: 7M LJ 127 (PC). 
18, (1907) LR 34 IA 87 517 ML J 154 (P C). 
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by such assertion or partition from asserting his claim as a 
reversioner in 1918. The plaintifs had some interest be- 
tween 1867 and 1918 and dealt with it for what it was woith. 
In 1867, the first plaintiff was a minor and could not consent 
to a family arrangement so as to make the case Fateh Singh v. 


Thakur Rukmini Ramanji Maharaj (13) applicable. The. 
plaintifs 2 to 4 were not born in 1867 nor- were, 


they parties to Ex. -F in 1905; neither did 
they attest any sale-deeds and the argument 
cannot possibly apply to them. Jiwan Singh v. Misri Lal(19), 
Syed Nurul Hossein v. Sheosahai (20), Rup Narain v. Mus- 
sammat Gopal Devi (21) are cases where the reversioners 
were held not to be estopped by having had some connection 
with the sales by the widow. ‘I think that the present case is 
stronger than them and than Rangaswami Goundan v. Nachi- 
appa Goundan (10) where Lord Dunedin said at page 87 of 
the Indian Appeals -— 

“Now at the time of the mortgage the plaintiff did not know whether he 
would ever be such a reversioner in fact as would give him a practical interest 
to quarrel with the deed of gift. Why should he not take all that the mort- 
gagors could give or propose to give? To hold that by so doing he barred 
himself from asserting his own title to part of what was mortgaged seems to 
their Lordships a quite unwarrantable proposition.” 

The decision in Joga Yerrayya v. Salleyya Patrudu (22) 
supports the appellant. 


I am therefore of opinion, that, unless the deeds of 1867 
can amount to a surrender, there is no defence available in the 
suit. < 

This leads me to the discussion of what is the most im- 
portant point, viz., whether Exs. III, IM, V and Vl or some 
of them amount to a surrender. 

The requirements of a surrender are now well established 
by various decisions of the Privy Council. It is unnecessary 
tó refer to them in detail. The leading case is Behari Lal v. 
Madho Lal Ahir Gyawal (23). In Rangaswams Goundan v. 
Nachiappa Goundan (10) Lord Dunedin describes it as an 
effacement which opens the estate of the deceased husband to 
his next heirs at that date. In the present case, as the inter- 
mediate héirs consist of not only the widow but also the 

10. (1918)L RAGI A72°ILR wM 523 : 36 ML J 493 (P C). 
13. (1923) I LR 45 All $39 (F B). 
19. (1895) LRagl1A1:6MLJ 47 (PC). 
ao. (1891) LR r9 IA zz (PC). 
ar. (1909) LR 36 I A 103: 19 ML J 548 (P C). 
aa. (1922) 16 L W 752. : 23. (1891) LR 191 A so (PC). 
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daughters, in order to effectuate a surrender in favour of 
daughters’ sons there must be an effacement of the widow and 
the daughters. The renunciation must be of all the proper- 
ties. ln Basangavda v. Basangavda (24), Beaman, J., des- 


_cribes it as the obliteration of a bar. The Subordinate Judge 


= 


has stated the requirements of a surrender correctly but Í re- 
gret I am not able to agree with his conclusion. 

Let us look at the situation in 1867. There were then 
five daughters’ sons, three of the elder daughter and two of the 
younger daughter__Ramu Aiyar, the 1st plaintitt and another 
Krishna Aiyar, since deceased. There ıs no surrender in 
favour of all the five daughters’ sons. It is said for the res- 
pondent that the intention of the widow was to give the pro- 
perty to all the five and the later enjoyment is relied on for 
this purpose. It does not appear that the properties covered 
by Exs. Il], V and VI were shared by Ramaswami Aiyar and 
his two brothers. Only one of them joined in the reconvey- 
ance of these properties under Exs. XIV and XV. - As to the 
properties covered by Es. IV the later partition under Ex. XXII 
was between the plaintiffs and their brother Krishna Aiyar, 
four of whom were unborn in 1867. I do not see how this 
supports a renunciation in favour of the ist plaintiff and 
Krishna Aiyar only. A more insuperable objection seems to 
me that the renunciation should be in favour of all the then 
reversioners and of all the properties. | What we have is con- 
veyance of certain properties to Ramaswami Aiyar under 
Exs. III, V, Vl and of certain other properties under 
Ex. IV to Rama Aiyar. Assuming that Ramaswami Aiyar 
represented himself and all his brothers and Rama Aiyar also 
represented his own brother there is a distribution of the pro- 
perties among the reversioners. Mr. Ramachandra Aijyar 
contends that Ex. III must be regarded as an alienation and 
after the distribution of Rs. 400 realised by it the shares con- 
veyed by Exs. V and VI and by Ex. IV were nearly 
three-fifths and two-fifths. The value of the properties given 
to the eldest daughter’s branch consists of Rs. 100 (Ex. III), 
Rs. 380 and Rs. 20 (Ex. V), Rs. 500 (Ex. VI), totalling 
Rs. 1,000. The value of the properties given to the other 
branch amounts to Rs. 800, consisting of Rs. 400 
(Ex. IV) and Rs. 300 (Ex. III). But I do not see how we 
can add the Rs. 300 and Rs. 100 which were given to the 
daughters, to the properties conveyed to the daughters’ sons. 
The respondents contend that Ex. II] is a genuine transaction 


a4. (1914) I LR 39 B 87. 
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and the surrender is only under Exs. IV, V and VI. In the 
litigation of 1902, evidence was given that it was a bogus tran- 
saction on one side and the other side contended it was genuine. 
We have no means of deciding the truth at this distance of 
time nor is it necessary. On any view of the transaction 
covered by Ex. III, there can be no surrender in shares of 
three-fifths and two-fifths. If the transaction was not. a 
genuine one, the elder branch got properties worth Rs. 1,300 
consisting of Rs. 400 (Ex. III), Rs. 380 and 20 (Ex. V), 
Rs. 500 (Ex. VI) and the younger branch got only proper- 
ties worth Rs. 500 (Ex. IV). If the transaction was genuine, 
the cash realised by Ex. IV went to the daughters and the elder 
branch of daughter’s sons got Rs. 900 worth and the younger 
branch Rs. 500 worth of properties. In either way, the dis- 
tribution was unequal. But there is the more important 
objection that to regard these documents as constituting (1) a 
surrender, and (2) a partition between the two branches has 
‘no justification. Who represented the minors in the parti- 
tion? Could they have set aside the partition as unfair after 
the minors attained majority? If Rama Aiyar and his brother 
made such an attempt they would have been met by the plea 
that the transactions were separate conveyances and one branch 
had nothing to do with the properties given to the other. The 
plea would have been successful. In my opinion, the conten- 
tions of the respondents require us to strain the nature of the 
transactions too far, for the purpose of upholding them as a 
surrender. 


Again, there is no evidence that the daughters have sur- 
rendered their interests. All that we have is that, till 1902, 
the two daughters did not question the transaction of 1867. 
In 1902, after Thailammal’s death, the second daughter 
questioned them but it was too late and she had to withdraw 
her suit. The only witness examined in the case says that 
the daughters were present when the documents were execut- 
ed. Itis difficult to construe their mere presence, or subse- 
quent silence or inaction as tantamount to surrender. The 
witness does not say that they renounced their interests. If 
the daughters chose to bring a suit to set aside the documents 
of 1867; within twelve years after their mother's death, there 
was no defence to such a suit. 


Again, the surrender must be of all the husband’s pro- 
perties. Perhaps the properties covered by Exs. III, IV, V and 
VI were all she then had but there is no evidence to prove this. 
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It is unnecessary to further discuss this point, in view of the 
other difficulties pointed out by me. 

The truth seems to be that the idea of a surrender was 
then not known; otherwise there is no reason why the parties 
should disguise the real nature of the transaction (a surrender 
and partition according to the respondent) and carry it out in 
some other form which does not effectuate the intention of the 
parties.. i 

Of the cases relied on by the respondents, Sri Rajah Sieve: 
rao Rao Bahadur Garu v. Sri Rajah Suryanarayana Jagapathi 
Bahadur Garu (25) is a case in which the surrender (which 
was effected by the document of 1890) was in favour of both 
the daughters’ sons under a single document. The case in 
Munugarra Satyalakshmi Narayana v. Munugarra Jagan- 
nadham (26) came up on second appeal with a finding that 
there was an oral surrender. In Bhagwat Koer y. Dhanuk- 
dhari Prasad Singh (27), the only difficulty was that the 
documents were drawn up on the footing of an acknowledg-’ 
ment of right and their Lordships held that this does not mat- 
ter. There was only one reversioner, Mahabir, and a com- 
plete self-efflacement of the widow in his favour. Here we 
have a transfer of one set of properties to one group of rever- 
sioners (at the best) and of another set to another group and 
we have to introduce a fictitious partition to read the transac- 
tion as a surrender. The cases do not help the respondents. 

I have therefore to disagree with the conclusion of the 
Subordinate Judge. 

The hardship is only apparent. The transactions of 1867 
were given complete effect up to 1918 when the reversion falls 
in and the Hindu Law takes its course. It is just in such a 
case that one has to guard oneself against sympathy with the 
respondents arising out of a vague feeling, that an old tran- 
saction should not be cancelled. The truth is there is no un- 
settling of an old transaction. The old transaction has had 
its full legal effect and new rights arose in 1918. 

The appeal will have to be allowed. But before doing 
so, a finding has to be called for on the 14, 15, 17, 19, 20 and 
21st issues. Time one month; ten days for objections. 

Reilly, J, I agree. 

This appeal coming on for orders for being spoken to 
on Monday, the 29th day of September, 1924, the Court 
made the following 

35. Goan) 41 ML J 208. 26. (1917) 44 ML J aas. 

27. (1919) TLR 47 C 466 : 37 ML J 51g (P ©). 
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ORDER :__The Subordinate Judge will take any evidence 
that may be adduced by the parties in all the issues on which 
findings have been called for (by the order of this Court dated 
1th August, 1924) and will submit fresh findings in superces- 
sion of the findings, if any, already sent. One month from 
this date is allowed for sending the findings and seven days 
for filing the memorandum of objections to the said findings. 


In compliance with this order dated gth Sept., 1924 and 
the order contained in the above judgment dated 15th August, 
1924, the Subordinate Judge of Mayavaram submitted the 
following 

FINDINGS — 

Issue 14: In case the sale of the house in item No. 29 in 8ch. B, Part 1, 
is found to be not binding on the plaintiff, to what equity, if any, are the 
defendants 1 to 6 entitled ?............... As I am of opinion that the finding 
on the first isene is binding upon the parties and that the Commisaloner’s account 
is entitled to greater weight than the testimony of the witnesses, I hold that the 
compensation payable to defendants 1 to 6 is Bx 10,000 minus the value of the 
site of the house which has been agreed by the parties to be Rs 1,500. And 
I also find that defendants 1 to 6 should be ordered to pay plaintiffs Rs. 1,500 
as the market value of the site, if it should be held that the choice lies with them 
of receiving compensation for the house or purchasing the site of the house. 

Issus 15: Whether the present building on item No. a9 in Sch. B, Part 1, 
of the plaint belonged to Ananthakrishoa Alyar, and, if not, whether the plain- 
tiffs have any right to claim the same?................00-- Consequently the 
question whether plaintiffs have any right to claim the house depends upon the 


finding on the 14th issue as to whether they can claim to retain the house paying. 


or pot paying compensation to defendants 1 to 6 according as it is decided that 
defendants 1 to 6 are, or are not, entitled to compensation. 


Issue 17: What, if any, is the amount of meme profits due to the plaintiffs 
from the defendants 1 to 10 and their aliences?...............0000. For these 
reasons, I find that plaintiffs are not entitled to anything on account of 
meme profits from defendants 7 to 10 of 16th and 17th defendants, that they 
are entitled to the price of 59 kalams of samba paddy at Re 1-12-0 per kalam 
minus Rs. 53 on account of land revenue and Ri 25 on account of maramat per 
veli from defendants 1 to 64 the price of 33 kalams of samba paddy at Rs 1-12-0 
a kalam misss one-half of the above mentioned expenses from defendants 11 
and 12 and Bu 2-4-0 from defendants 18 to 15. 

Issue 19: Were each of those properties as are in possession and enjoy- 
ment of defendants 11 to 17 obtained from defendants 1 and 9 in exchange for 
their own properties ? 


Issue 20: Are sukh exchanges true, valid and binding on the plaintiffs? 
Pen NA I find the exchanges alleged by defendants rr and 12, 16 and 20 
tu be true and that alleged by defendants 18 to 15 to have not been proved. 
And on the twentieth issue, it has to be found that the exchanges are not binding 
on the plaintiffs as no ground has been shown for holding them to be binding 
on the plaintiffs 

Issue 21: Are the allenees entitled to any and what amount for improve- 
ments effected by them? What further equities are the aliences entitled to, 
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and if mœ, from whom?..........0..... I find that 16th and ryth defendants 
should be paid some amount as compensation for improvements but there is no 
proof of the amount if he is found entitled to compensation. But I find no 
defendant is entitled to anything on account of improvements or other equities 
from plaintiffs for the reasons given for holding defendants 1 to 6 are not 
entitled to compensation. It is unnecessary fo decide the questions as between 
the defendants. 


After the return of the findings the Court delivered the 
following 

JUDGMENT :_The main question for consideration is 
whether defendants 1, 3 and 4 are entitled to compensation 
for a building that they have erected on the land covered by 
the sale-deed, Ex. III. The Subordinate Judge has found 
that their father, who actually effected the improvements, did 
not bona fide believe that he was the owner of the property. 
This question of bona fides is a somewhat difficult question and 
it must depend upon the circumstances of each case. It has 
been held that bora fides is not incompatible with ignorance of 
law, Durgozi Rao v. Fakeer Sahib (28) nor is it incompatible 
with a certain degree of negligence, as is clear from the defini- 
tion in the General Clauses Act, S. 3, cl. 20. The degree of 
negligence is, of course, a matter to be determined according 
to the circumstances of each case. In this case, it is as well 
to set out what are the actual facts. 

In 1867, one TThayammal sold this pro- 
perty to her daughter's sons under Ex. III and the 
only evidence available shows that money was paid. 
At the same time she executed another sale-deed and two gift 
deeds which disposed of the whole of the rest of her property 
in favour of the same grandson and another grandson by her 
younger daughter. In 1884 the purchaser under Ex. III 
and his younger brother executed Ex. XIV in favour of the 


“first defendant’s father, and it is noticeable that this document 


is attested by the first plaintiff in this surtt. In 1898 the 
improvement was effected to an extent of Rs. 4,000 by the 
defendant’s father, and he subsequently made an addition to 
the building at a cost of Rs. 1,500 in 1903. We see thus 
that for 30 years the alienation was not questioned by anybody, 
not even by the daughters nor by their sons. It was only in 
1902 that one of the daughters brought a suit. It is contend- 
ed that; inasmuch as the defendant’s father in 1902 raised no 
real defence to the suit by the reversioners it must be deemed 
that he had no bona fide belief in his title; but it must be 
remembered that this statement was filed after consultation 


a8. (1906) ILR 30M 197:17 ML J g. 
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with a legal adviser, who probably told him that his case was 
bad as has now been found to be the case, but it does not 
follow that in 1898 he did not believe that his case was good. 
The whole of the circumstances attending the original aliena- 
tion by the widow are somewhat peculiar and they were 
acquiesced in by practically all the members of the family 
then alive, and possession having been undisturbed for 
30 years, we think that it is quite reasonable to suppose that 
the defendant’s father believed that he had a good title; 
otherwise, he is hardly likely to have squandered such a large 
sum of money on property which he knew was likely to pass 
out of his possession. 


As regards the improvement made in 1898, therefore, we 
must hold that the defendant’s father bona fide believed that 
he was the owner of the property; but the improvement made 
in 1903 stands on a very different footing. Then suits had 
been filed by Thayammal’s daughter and by her grandsons for 
the recovery of the property and for declaration respectively. 
In defence of the latter suit, after taking legal advice, the 
defendant’s father had nothing to say. Notwithstanding 
this a month or two before the suit was actually disposed of 
with findings against his title, he proceeded to spend Rs. 1,500 
on the building. At that time, it certainly has not been 
shown that he still believed that he was the owner of the 
property. As regards this latter sum the defendants are not 
entitled to compensation. 


There remains then the question of the value of the 
improvements. The whole house, as it now stands, has been 
valued by the Commissioner at Rs. 10,000, and, in coming to 
this estimate, he has adopted the rates in building materials 
prevalent in the neighbouring town of Mayavaram. These 
rates are apparently excessive for building a house in a village 
and when we remember that the money actually spent on the 
building in 1898 and 1903 was only Rs. 4,000 and Rs. 1,500 
it is difficult to believe that in a country village the value has 
now risen to very nearly double that amount. If we take it 
that the value has increased by about 50 per cent., we shall be 
nearer the correct value and we accordingly adopt the figure 
of Rs. 8,000 as the value of the whole structure. Defendants, 
who are entitled to compensation in respect of Rs. 4,000 out 
of Rs. 5,500 spent by their father, are entitled to 8|11ths of 
Rs. 8,000 or roughly Rs. 5,800. We accordingly fix the 
compensation due to them at Rs. 5,800. 
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Rama Alyar The question of election by the transferee was raised and 
Narayana- it was contended that the choice lay with the transferee under 
swam! Alyar. the provisions of S. 51, Transfer of Property Act, but we 
are satisfied that, under S. 51, the choice is with the person 
evicting. He can either pay the value of the improvement 

and take the land or sell the land to the purchaser. 

If the portion that was built in 1903 can be definitely as- 
certained, defendants 1, 3 and 4 will be allowed to remove 
the materials thereof in the presence of an officer of the Court 
and of the plaintiff or his son, so as not to cause any diminu- 
tion in the value of the remainder of the building. This re- 

s moval must be carried out within one month of ascertainment 
by the Court whether this part of the building can be satis- 
factorily identified. 

We accept the findings on the other issues. The future 
mesne profits will have to be ascertained by the Lower Court 
before passing a final decree. 

Th respondents will pay the appellant’s costs of the 
appeal in the Lower Court. 


A.S. V. Decree modified. 





IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice DEvADOSS AND MR. JUSTICE 
WALLER. i 
Ramasankara Aiyar Sankaranarayana Aiyar ... Appellant* 
(and respondent) 


v. 
The Firm of V. K. R. Krishna 
Aiyar & Sons, represented by one 
of its partners, V. K. R. Venka- 


teswara Aiyar, and others ... Respondents (Petitioner 
Ist respondent and party 
respondent). 
gia Provindial Insolvency Act, S. 6 (e)—Partuer—Sale of separate property of 


Senkaranara- Oms, im execution of decree agains, partnership—No act wf inselwency ex part 
yana Alyar wf ether partner. 


Krish ern In execution of a decree obtained against a partnership, the separate pro- 
rr perty of one of the partners was attached and sold. Held, that sich attachment 


~ and sale did not amount to an act of bankruptcy on the part of the other partner 
of the firm, and that he could not be adjudicated an insolvent on that ground. 


Appeal against the order of the District Court of 
Tinnevelly, dated 6th December, 1923 in I. P. No. 29 of 
1922. 
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K. F. Sesha Aiyangar and S. Venkataraman for appellant. 


P. S. Narayanaswami Aiyar and P. S. Ramachandra 


Aiyar for respondents. 


The Court delivered the following 

JUDGMENT :_This is an appeal by the 2nd respondent 
in the Lower Court against the order of the District Judge 
of Tinnevelly adjudicating him an insolvent. The learned 
Judge finds that the 1st respondent’s property was attached 
and sold on the 23rd June, 1922, and that amounts to an 
act of bankruptcy on the part of the appellant. The appel- 
lant and the 2nd respondent herein were partners in trade. 
A decree was obtained against the partnership and the pro- 
perty of the 2nd respondent herein was attached and brought 
to sale. Under S. 6 (e) of the Provincial Insolvency Act a 
person commits an act of insolvency if any of his property 
has been sold in execution of a decree of any Court for pay- 
ment of money. No property of the appellant was sold in 
execution of a decree for money. The contention on behalf 
of the 1st respondent is that the attachment and sale of pro- 
perty of a partner is sufficient to bring the appellant within 
the provisions of S. 6 (e). Subsection (e) refers only to 
the property of the person against whom an applica- 
tion for adjudication is made. It cannot be said 
that the property of one partner becomes the pro- 
perty of the other by reason of their being partners. 
It is not contended that the property that was 
brought to sale on the 23rd of June was partnership property. 
If the partnership property had been brought to sale within 
three months of the presentation of the petition for adjudica- 
tion all the members of the partnership could be adjudicated 
insolvents. Here, only the separate property of a partner 
was attached and sold and that cannot be held to mean that 
the property of the appellant was brought to sale. So far 
as the property of the partners is concerned, that ‘is liable only 
‘in case the partnership assets are not sufficient to satisfy the 
creditors’ claims. Even then the separate property of the part- 
ners remains as such and the mere fact that it is liable for 
partnership debts would not make it partnership property. The 
appellant not having committed an act of bankruptcy within 
three months of the presentation of the application, the order 
of adjudication is illegal. We therefore allow the appeal 
with costs. 


A.S. V. Appeal allowed. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE. 


K. C. Menon ...  Petitioner* (Complainant) 
v. 
P. Krishnan Nayar ... Respondent (Accused) . 


Criminal Procedure Code, S. 15a—Witnesses for presecution—Examization of 
—Procedure as to—Ascertainment by Magistrate of names ef persons likely or 
able to give cuidence fer prosecution—Stage of—Mode »f—Swmmons te such 
persons—Iseue of—Dhscretion as to—Principles of exercising. 


Under S. 252 of the Criminal Procedure Code, the complainant should him- 
self produce what evidence he can in support of the prosecution and the Magie 
trate must proceed (to hear it The Magistrate is not bound 
to iue process for such witnesses, or to grant time for the 
producfion of such witnesses, but if produced he must record their evidence. 
When the complainant bas done all he can without the asistance of the process 
of the Court, it is then for the Magistrate to ascertain from the complainant or 
otherwise the names of other persons likely or able to give evidence. He must 
issue summons to persons of whom the compleinant has informed him, who, 
he considers, are likely to give useful evidence. The proper time for the Magis 
trate to ascertain the names of much persons is when the evidence “produced” 
in sapport of the prosecution has been taken, and that ordinarily includes the 
crosexamination, if any, and re-examination, if any, before the charge. The 
discretion to summon or not to summon lies with the Magistrate. But he fs 
not to interpret thet discretion in a narrow or purely technical sens. He must 
look at the prosegution case broadly, decide what are the broad allegations of 
facts on which the complaint is founded and then determine whether the evidence 
offered is not necessary to assist in the establishment of that case. 


In the case of a prosecution for offences under S, 477-A of the Penal Code 
and S. 28a of the Indian Companies Act, the witnesses named in the complaint 
were examined and cross-examined, The complainant then put in a further 
list of four witnesecs, who were also examined by the Magistrate. Before 
their examination was over, the complainant put in another list of witnesses to 
whom the Magistrate refused to issue summons on the ground that it was 2 new 
matter. It appeared from the Magistrate’s order that, though he asked the 
complainant after the examination-in-dhief of his original witnesses whether 
he had any more witnesses to examine, he did not ask him that question after 
the examination of the original witnesses was over. 


Held, that the Magistrate had not complied with the law. 


The stage of examining the original witnesses being over, the Magistrate 
was bound to ascertain from the complainant whether there were any other. 
persons able to give evidence in support of the prosecution. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Calicut, 
dated roth December, 1925, in C. C. No. 136 of 1925. 





*Cr, R C. No. 154 of 1926. 
Cr R P No. 136 of 1926. |. he asth March, 1926. 
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K. 8. Jayarama Aiyar for petitioner. 

The Public Prosecutor and M. C. Sridharan for respond- 
ent. 

The Court made the following 

ORDER: This is a petition to revise the order of the 
Sub-divisional Magistrate of Calicut refusing the petitioner's 
petition to summon certain witnesses for the prosecution. The 
petitioner is prosecuting the accused for offences under S. 477- 
A of the Indian Penal Code and S. 282 of the Indian Com- 
panies Act for concocting false balance sheets, when he was 
the Managing Director of the Manorama Printing Works in 
1921 and 1922, in particular for showing an inflated and false 
value of the stock in hand and including in the company’ sestock 
the full value of books only sent to them for sale on commis- 
sion. The petitioner filed his complaint on 3rd November, 
1925 naming three witnesses. At that time the books of the 
_ company had been impounded and were in the Lower Court. 
His witnesses were examined on 23rd and 24th November, 
1925 and cross-examined on sth and 6th December, 1925. 
The petitioner put in a further list of four witnesses styled 
“experts in valuation,” and the Magistrate examined these on 
12th December, 1925 and 19th December, 1925. On 17th 
December, 1925 the petitioner put in a further list of witnesses 
stating that he had got further information about the inclusion 
in the stock list of books which never belonged to the company 
and were not in its possession, some of which the petitioner 
had secured. The Lower Court refused to summon these on 
the ground that it was new matter, and the petitioner has put 
in this revision petition. 

His chief point is that at the stage which the case has 
reached, the Magistrate has no option to refuse to examine 
witnesses cited by him, and he relies on S. 252 of the Criminal 
Procedure Code. That section lays down that not only shall 
the Magistrate take all the evidence which may be produced 
in support of the prosecution but shall himself ascertain the 
names of other persons able to give evidence for the prosecu- 
tion and summon such of the latter as he thinks necessary. In 
the present case, the new list of witnesses is one offered by the 
complainant himself, just as his previous list of expert witness- 
es was offered, some time after the complaint was filed and 
after the trial had begun. What then is the proper attitude 
for the Court to take up regarding such a list? The section 
does not appear to me to be very clear on the point; but, as I 
read it, it means first that the complainant should himself pro- 
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duce what evidence he can in support of the prosecution and 
the Magistrate shall proceed to hear it. The Court is appa- 
rently not bound to issue process for such witnesses, or to 
grant time for the production of such witnesses, but if produced 
he must record their evidence. There is no section here cor- 
responding to S. 208 (3) im the case of committal proceedings 


or S. 244 (2) in the case of trial in summons cases. This is 


a remarkable omission as otherwise the language “shall take 
all such evidence as may be produced in support of the prosecu- 
tion” is the same in all the three sections; and S. 257 gives the 
accused the power of asking the Magistrate to issue compul- 
sory process, while S. 252 itself gives the Magistrate power to 
summon persons whom he has himself ascertained to be 
acquainted with the facts of the case. Next when the com- 
plainant has done all he can without the assistance of the 
process of the Court, it is then for the Magistrate to ascertain 
from the complainant or otherwise the names of other persons 
likely or able to give evidence and he must summon such of 
those as he thinks necessary, i. e., such of thoge he thinks will 
be of value in assisting the prosecution case. He cannot, I 
take it, arbitrarily refuse to summon such witnesses. 

It is his duty to assist and not to hamper the prosecution 
and for that purpose he must issue summons to persons, of 
whom the complainant has informed him, who, he considers, 
are likely to give useful evidence. Obviously, I take it that 
the Magistrate is not bound to or expected to exercise his 
duty of “ascertaining” more than once, and the proper time 
is when the evidence “produced” in support of the prosecution 
has been taken, and that ordinarily includes the cross-examina- 
tion, if any, and re-examination, if any, before the charge [see 
Varisai Rowther v. King-Emperor (1)]. . 

Now, I find from the Magistrate’s order that though he 
asked the complainant after the examination-in-chief of his 
original witnesses whether he had any more witnesses to 
examine, he did not and has not yet asked him that question 
after the examination of the original witnesses was over nor 
was the question in the proper form. The question to be 
asked is not whether complainant has any more witnesses whom 
he can produce without summons but whether he can inform 
the Court of any witnesses who will have to be brought by pro- 
cess. The Magistrate has therefore in my view not complied 
with the law. The stage of examining the original witnesses pro- 
duced by the complainant is over. But still, the Court has to as- 


1. (1922) I LR 46 M 449: 44 M L J 567 (F B). 
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certain from the complainant whether there are any other per- 
sons able to give evidence in support of the prosecution. The 
Court must remedy this defect and must do so now. 

As to whether the petitioner has traversed new grounds, 
the consideration of that matter seems to me not at all a 
matter of procedure on which I can at this stage be properly 
called upon to give a decision. The discretion to summon or 
not to summon lies with the Magistrate. But he is not to 
interpret that discretion in a narrow or purely technical sense. 
He must look at the prosecution case broadly, decide what are 
the broad allegations of facts on which the complaint is found- 
ed and then determine whether the evidence offered is not 
necessary to assist in the establishment of that case. A use- 
ful test will be whether, if the accused were acquitted in’ this 
case, it would be open to the complainant to put ina fresh 
complaint on the facts now put forward. 

I set aside the order and direct that the petition be re- 
heard in the light of the above remarks. 

A.S. V. Order set aside: Petition remanded. 





IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT: MR. Justice Devaposs AND Mr. JUSTICE 
WALLER. 


Raja Rao alias Vidiachar 
and another ... Petitiomers* (1st and 2nd counter-pirs.) 


Criminal Procedure Code, S. 476—Courts duty, under—Preliminasy enquiry 
—Necessity—Nature, method and extent of such enguiry—Discration of Court 
as to—Cress-examination of witsesses giving evidence at such exquirp—O pportux- 
ity of, to future accused—O mission io give—VFalidity of enquiry in case ef. 

What a Court has to decide under S. 476, Criminal Procedure Code, is 
(1) whether an offence of the kind contemplated ap peers to have been committed, 
and (2) whether it is expedient in the interests of justice that it should be 
further enquired into. In order to arrive at 2 decision the Court may, if it 
thinks fit, hold such preliminary inquiry as it considers necessary. The nature, 
method and extent of the preliminary inquiry are, however, entirely at its dis- 
cretion. It is no valid objection to sach inquiry that the future accused were 
not allowed to cross-examine the witnesses who gave evidence against them at 
the inquiry. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the orders 
of the Court of the District Magistrate of Coimbatore in Cri- 
minal Appeal Nos. 18 and 19 of 1925 preferred to the High 
Court against the orders of the Court of the Stationary Second 


*Cr R C Nos. 711 and 719 of 19325 
(Cr R P Nos. 584 and 585 of 1925). 6th April, 1936. 
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class Magistrate of Dharapuram in M. C. Nos. .5 and 6 ef 
1925 respectively. 

K. S. Jayarama diyar, Pods Kiriakis Rao and F. Srini- 
vasarangachariar for petitioner. 


F. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 


The Court made the following 


ORDER K aller, J. -_The petitioners seek to have re- 
vised the order of the District Magistrate, Coimbatore, dismiss- 
ing their appeals under S. 476-B, Criminal Procedure Code. 
They were witnesses for the Crown in C. C. No. 134 of 1925 
on the file of the Sub-Magistrate, Dharapuram. That case 
ended in the discharge of the accused. The SubMagistrate 
held a preliminary enquiry under S. 476, Criminal Procedure 
Code and ordered complaints to be filed against the petitioners 
before the 1st class Magistrate at Erode 


Mr. Jayarama Aiyar’s main ground of complaint is that 
his clients were not allowed to cross-examine the witnesses who 
gave evidence against them at the preliminary enquiry. He 
conceded that, a Magistrate is ande no necessity to hold any 
enquiry at all, but contends that, if he does decide to enquire, 
the enquiry must be what some of the decisions on the point 
describe as a “real enquiry”. By that expression is, I under- 
stand, meant an enquiry at which the future accused is entitled 
to be present, to cross-examine the witnesses against him and 
even__vide Ganeswar Paharaj v. King-Emperor (1)—to pro- 
duce evidence in his defence. I venture to doubt whether any- 
thing of the sort was intended by the legislature. What a 
Court has to decide under S. 476 is (a) whether an offence 
of the kind contemplated appears to have been committed, 
(b) whether it is expedient in the interests of Justice that it 
should be further enquired into. In order to arrive at a 
decision the Court may, if it thinks fit, hold such preliminary 
enquiry as it considers necessary. The nature, method and 
extent of the preliminary enquiry are, it seems to me, entirely 
at its discretion. The enquiry need not be such as to satisfy 
the Court that an offence actually has been committed, but 
merely that an offence appears to have been committed. What 
Mr. Jayarama Aiyar asks for and some of the rulings quoted 
grant is the equivalent of a full dress trial, which cannot, I 
think, have been in the mind of the legislature. 





1. (1921) 6 Pet L J 146. 
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This is the view taken in Abdul Ghafur v. Raza 
Hussain (2). Other Allahabad eases have been cited to the 
contrary effect, but they have not considered the above ruling. 
and none of them appears in the authorised reports.. The 
latest Madras decision is reported in Perumalla Venkatasub- 
biah, In re (3) where it was held that, in the particular circum- 
stances the party should have been given an opportunity to 
cross-examine the witnesses against him. With great respect 
I prefer the Allahabad view above referred to. I cannot 
believe that the law intends that a Court which has complete 
discretion to refuse to hold any enquiry at all, must, if it holds 
an enquiry, issue notice to the party and give him the equiva- 
lent of a full dress trial. aft 


The enquiry that many of the rulings prescribe seems to. 


me to go far beyond the essential requirements of S. 476. As 
I have pointed out above, it is not necessary to find anything 


more than that an offence appears to have been committed, 


which ought to be enquired into further. I think that 


Mr. Jayarama Aiyar’s first objection is groundless. His. 


final request shows the complete undesirability of the -proce- 
dure which he has been advocating. He asks fora transfer 
of the cases outside Coimbatore district on the ground that 
the District Magistrate has expressed a strong opinion on the 
merits. He has no legitimate cause for complaint. The 
appeals were argued on the merits at great length. Petitioners 
invited the opinion of the District Magistrate and cannot com- 
plain why they have been given what they asked for. If the 
correct procedure under S. 476 were that advocated by 
Mr. Jayarama Aiyar a discussion of and decision on the merits 
would be inevitable in every case. My own view is that the 
preliminary enquiry under that section should be of a nature 
merely to satisfy the Court that an offence “appears” to have 


been committed. | Nothing more is necessary and a long dis- 
cussion of a decision on the merits is as undesirable as it is 
unnecessary. 


I see no reason to suppose that the Magistrate before 
whom the complaints have been presented has been in- 
fluenced by the opinion of the District Magistrate. The 
petitions are dismissed. l 

Devadoss, J. :—I agree. f 

A.S. V. ` Petitions dismissed. 


—— 





a. (1912) I L R 34 All 267. 3. (1922) 44 M L J y4. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice KRISHNAN AND MR. JUSTICE 
VENKATASUBBA Rao. 


Thatha Seetharama Chetty ... Appellant* (Petitioner) 
v. 
The Administrator-General of Madras ... Respondent 
(Respondent). 


Administrater-Genaral’s Act (11 of 1874), S. 52—“Astets’—Imomeveable pro- 
perty if included im—Cl. (2) of section—Assets collected and distributed in due 
course of administration” —T est of, in cases where assets consist of immeveable 
property—A dmimstrater-General—Com mission—Right te—Conditiens. 

The estate of a deceased person consisted in part of immoveable properties. 
On obtaining letters of administration vesting the estate of the deceased in him, 
the Adrfinist ator-General took possession of all the properties belonging to the 
estate and administered them for over 10 years, He sold some of them and 
paid off debts and claims, He leased out two shops of the deceased from time to 
time to tenants and collected the rents and paid the revenue and taxes, and kept 
them in proper repair and generally managed them as an owne: would. The 
properties were entirely under his control during the period of administration. 
Administration having been completed the Administrator-General was directed 
by the Court to hand over the two shops to the heir. On a claim by the Adminis- 
trator-General to a 5 per cent commission on their estimated value under S. sa 
of Act II of 1874, eld, that the two shops were “assets collected and distributed 
in due course of administration” by the Administrator-General within the mean- 
ing of S. 52, cl. (2) of Act II of 1874 and that he was entitled to a 5 per cent. 
commission on their market value. 

The word “assets” in S. 5a includes both moveable and immoveable property. 

The Administrator-General does not carn 2 commission by merely taking 
out letters of administration and thereby getting the legal right to deal with 
the properties, if he does not do anything more. In each case the question 
whether assets have been “collected” or not has to be decided on its own parti- 
cular facte. It is not possible to lay down general rules 

On appeal from the order of the Hon'ble Mr. Justice 
Srinivasa Aiyangar, dated the 1st September, 1925, and passed 
in the exercise of the Original Testamentary Jurisdiction of the 
High Court in O. P. No. 36 of 1910 in the matter of the 
Administrator-General’s Act (III of 1913). 

N. Chandrasekhara Aiyar and P. Sankaranarayana Aiyar 
for appellant. 

The Admintstrator-General of Madras for respondent. 

The Court delivered the following 

JUDGMENTS :— Krishnan, J. The question for decision 
in this appeal relates to the commission payable to the 
Adminjstrator-General. The estate he was administering 
in the present case consisted in part of immoveable properties. 
Administration having been completed he has been directed 
by the Court to hand over the two shops in question here to 


#0 8 Appeal No. 98 of 1925. 16th April, 1926. 
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the heir. He claims a 5 per cent. commission on their 
estimated value under S. 52 of Act II of 1874, that Act being 
admittedly the governing Statute. The heir-at-law, the 
appellant, denied the claim and has appealed to us against the 
order of the learned Judge on the Original Side allowing it. 

On obtaining letters of administration vesting the estate 
of the deceased in him, the Administrator-General took posses- 
sion of all the properties belonging to the estate and has been 
administering them for over 10 years now. He sold some 
of them and paid off debts and claims. He leased out the 
two shops now in question from time to time to tenants and 
collected the rents and paid the revenue and taxes, and kept 
them in proper repair and generally managed them as an owner 
would. The properties were entirely under his control during 
the period of administration and he is now prepared to hand 
over the shops to the heir-at-law. The question is whether in 
these circumstances the shops can be held to be “assets collected 
and distributed in due course of administration” by the 
Administrtor-General within the meaning of S. 52, cl. (2) of 
Act II of 1874 and whether the Administrator-General is 
entitled to a 5 per cent. commission on their estimated value. 

Assets may consist of both moveable and immoveable 
properties. The definition of the word in S. 3 of the Act, 
last clause, makes this quite clear. Assets have been defined 

s “the property of a deceased person chargeable with and 
applicable to the payment of debts and legacies” by sale in 
In the goods of Courjon (1). The properties in question 
here are certainly assets of the deceased as they belonged to 
him. Section 52 refers to all kinds of assets including 
immoveable assets for there is no restriction in it as there is 
in S. 18 which speaks of “ moveable assets”. ‘The shops are, 
therefore, assets within the meaning of S. 52. 

The question then is, have they been “ collected and dis- 
tributed ” by the Administrator-General. There is no diff- 
culty about the word “ distributed” for they will be distri- 
buted when the Administrator-General hands them over to the 
heir-at-law. But it is contended that they cannot be said to 
have been “collected ” by the Administrator-General. In 
fact the argument is that the term “ collected ” cannot properly 
be applied to immoveable property.; it is said you cannot pro- 
perly speak of collecting lands and houses. But the expression 
in the Act is “ collecting assets”. It is not very clear what 
the expression connotes when such assets are immoveables ; 
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there is no clue in the Act to its exact meaning. Some 
authorities have however been cited to us which I shall now 
consider. 

The first case cited is In the goods of Simpson (2). It 
was ruled in it by Scotland, C. J., that under S. 27 of Act VIII 
of 1855 (corresponding to S. 52 of Act Il of 1874) the word 
“assets ” included leaseholds as well as cash and Government 
promissory notes and that “collection” did not necessarily 
imply realisation by sale or by actual receipt or possession. 
The learned Chief Justice held that the Government promis 
sory notes were collected as soon as they were taken possession 
of just like Bank notes, as they could be sold in the market and 
readily converted into cash. _Bittleston, J. expressed a doubt 
on this point but nevertheless agreed to the order. As 
regards leaseholds which were the only immoveables in the 
case the learned Judges held that though the Administrator- 
General had got the title deeds in his possession, he had 
not brought himself fairly within S. 27 and they disallowed 
commission to him in the exercise of their discretion under 
S. 22 as he had done nothing further. 

This case was quoted and followed by Sale, J., in Jn the 
goods of Courjon (1) already cited above. The learned 
Judge points out that in the Madras case it was implied that 
to apply the term ‘collection’ “the doing of some act in connec- 
tion with the assets whereby the Administrator-General incur- 
red trouble or expense or responsibility” was necessary and as 
in the case before him the property was in possession of a 
patnidar and all that the Administrator-General did was 
to collect the rents he could not be given a commission on the 
value of the property but only on the rents collected. 

The question arose again in Watkins v. Sarat Chunder 
Ghose Moulick (3) where commission calculated on the value 
of the corpus of the testator’s estate was claimed but refused 
to’ the. Administrator-General on the ground that possession 
was with a Receiver appointed by Court and not with the 
Administrator-General who only received such sums as the 
Receiver paid. Their Lordships held that though the estate 
vested in him the Administrator-General could not be said to 
have ‘‘ collected” the estate. 

These authorities show that the Administrator-General 
does not earn a commission by merely taking out letters of 
administration and thereby getting the legal right to deal with 
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Ne properties, if he does not do anything more. It seems to 
me that in each case the question whether assets have been “col- 
lected” or not has to be decided on its own particular facts. 
lt is not possible to lay down general rules: On the facts of 
the present case | am inclined to think that there has been 
“collection” of the assets including the two shops and > there 
will be distribution on the delivery over of the shops to the 
heir-at-law. The Administrator-General is therefore in my 
opinion entitled to his 5 per cent. commission on their market 
value as well. The appeal is dismissed with costs. 
Venkatasubba Rao, J. — The point to be decided in this 


appeal is: What constitutes under S. 52 of the Administrator- 


General’s Act (II of 1874) collecting of assets with refer- 
ence to immoveable property? It has been contended by the 
Administrator-General that under the Act commission is-paya- 
ble to him when he gets legal control over’ the estate. To 
take a concrete case: a man dies possessed of immoveable pro- 
perty of great value; the Administrator-General obtains 
Letters of Administration and does nothing more and finds 
himself in a position to exercise without question acts of owner- 
ship over that property: in such a case he contends he is en- 
titled to his 5 per cent. commission. This argument is clearly 
opposed to authority. “Assets” includes immoveable as well 
as moveable property (see S. 3). When it is intended to 
‘confine assets to moveable property only, the expression that is 
used in the Act is “moveable assets” (see S. 18). It is 
therefore clear beyond doubt that the word “‘assets” in S. 52 
includes both moveable and immoveable property. What 
constitutes collecting of immoveable assets has been the sub- 
ject of some decisions. Inn the goods of Simpson(2) 
dealing with leaseholds, Scotland, C. J., observed :— 

“With regard to the leaseholds I think the claim to commission is not 
brought fairly within the provisions of the a7th section. What ‘expense’ or 
‘trouble’ has the Administrator-General incurred in reference to these leaseholds? 
The evidence shows that all he did was to take the title-deeds which were 
handed over to him. He incurred no ‘responsibility’ by so doing.” 

It may be observed that S. 27 of Act VIII of 1886 which 
was then under consideration corresponds to S. 52 of Act IT 
of 1874. 

In the goods of Courjon (1) the testator was 
entitled to a certain Zemindari property which he had leased 
in perpetuity, the lessee or patnidar being in possession’ sub- 
ject to payment of a fixed rent. Sale, J., accepted the test 
laid down by Scotland, C. J., in the Madras case and held: 

1. (1897) I L Ras C 65. a. (186): MHCR 171. 
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“But as regards the rest or corpus of the Zemindari property the Adminis- 
trator-General has not, it would appear, done any act which would constitute 
it an asset collected by him.” 4 

_ The Administrator-General was not allowed commission 
in respect of this portion of the estate. 


In Watkins v. Saras Chunder Ghose (3) commission 


was claimed on the value of the corpus of the testator’s share 


in.a joint estate of which the Receiver was in possession. It 
was decided by a Bench of three Judges that the Administra- 
tor-General was not entitled to commission. Maclean, C. J., 
observed: 

“It would, I consider, be straining the language of the section to say that 
he had ‘collected’ this asset. I do not see how he can successfully say sa” 

The language of the section is unhappy and is calculated 
to create much difficulty. | However that may be, there is, as 
I have shown, considerable authority for the position that the 
Administrator-General’s argument is untenable. 

The point whether assets have been collected within the 
meaning of the section is treated in each case, as a question of 
fact, in the rulings to which I have referred. 


I am free to confess that I find it difficult to accept some 
of the reasoning adopted in these cases, but I am not willing 
to treat these authorities as not binding. On the facts of the 
present case, I am not satisfied that the learned Judge is 
wrong in his view that there has been “collection” under the 


section. In the result, the appeal fails and is dismissed 
with costs. 
A. S. V. Appeal dismissed . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 
Ponnaia alias Arulanandudayan and others .. > Appellants* 
(Plasntiffs) 
~ © 
The Right Hon’ble the Secretary of 
State for India in Council through 
the District Collector of Ramnad at 
. Madura ° . ... Respondent (Defendant). 
Land Acquisition Acl of 1894), S. 6(1), provise—Public revexucs—Compen- 
sation te be paid out of—Provision for—Compliaxce with—What amounts to— 
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Evasion of provision—Ome anna paid by Government out sf compensation 
money, balance of Ri 3,000 and odd paid by private individual inso Government 
treasury if amounts t—Effect on validity of land acquisitie proceedings— 
Public revenues —Menep paid by private individual when becomes—Land acqui- 
silienn procesdingr—Legality of—Sirtct compliamce with previsiezs of Act— 
Necessty—Proceedings a mera device for gratification of private spite or malice 
—Effect——Public purpose—Construction of public road if a—Pubhe nature of 
purpose—Evidence—Declaration im Gauctte—Effect—S. 6 (3) of Act. 

“If the proceedings of the Land Acquisition Act are not strictly complied 
with, but are made a cloak for attempting to obtain a transfer of an indefeasible 
title under the guise of a public purpose, the proceedings do not operate towards 
the creation of a valid title to the land in Government. 

The Legislature, when they paseed the Lend Acquisition Act, did not intend 
that owners should be deprived of their ownership by a mere device of private 
persons employing the Act for private ends or for the gratification of pavate 
spite or malice. 

The condition in the proviso to S. 6 (1) of the Land Acquisition Act of 
1894 that the compensation to be awarded for the property declared to be needed 
for a public purpose la to be paid, wholly or partly, out of public revenues is not 
satisfied by payment of a particle. A payment by Government of one anna out 
of a sum of Ra. 4,452-5-0 (the compensation to be awarded for the land 
acquired) is a mere evedon of the provisions of the proviso to S.6 (1) of 
the Act. 

Government, or a Local Body, like the District Board, might receive contri- 
butions from private individuals and might epend the same upon public pur- 
poses, Such gratuitous contributions may be included in and become part 
of the public revenues within the meaning of the proviso to S. 6 (1) of the Act. 

_ Under 8. 6 (3) of the Act the declaration in the Gazette is conclusive evi- 


dence of the fact that the land is needed for a public purpose. After sach a. 


declaration, it is not open to the owner to contend in any Court that the land 
was not needed for a public purpose. 

The construction of a public road is prima facie a public purpose. 

The plaintiffs sued for a declaration that the acquisition of their land for 
the ostensible purpose of making a new road was illegal, void and not binding 
on the plaintiffs. The plaintiffs contended thet the land acquisition proceedings 
were not valid and bona fde but were undertaken at the instigation of one X 
with whom the plaintiffs had a dispute at law as to the ownership of the land 
in question, in order by indirect means to deprive them of the land, that there 
was no necessity for diverting the course of the existing road instead of repairing 
it, and that the contribution from provincial revenues of one anna out of the 
total sum of Re 5,985 required ‘for the acquisition was an indication of the 
illusory charatter of the object for which the provisions of the Act had been 
made use of. 

It was admitted that nelther the District Board nor the Taluq Board within 
whose jurisdiction the land in question was situated proposed to construct the 
road in question. There was no evidence that any road fund ‘to which private 
contributions were Invited was started and managed by the District or Talug 
Board. It appeared that K paid the whole of the sum required for compen- 
sating the tenant in occupation of the land into Treasury before the notification 
by Government, and that he paid the whole of the amount awarded as com- 
pensation to the owner of the melwaram or landlord’s Interest after the notifica- 
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tion minws one anna contributed by Government. The amounts so contributed 
by K were deposited in Court under S. 31 of the Act. It was urged that those 
amounts became merged in the general revenues, and that thus the compensation 
became payable out of public revenues, as required by the first part of the 
proviso to S. 6 (1) of the Act. 


_ Held, overruling the contention, that the amounts paid by K did not become 
part of the public revenues within the meaning of the proviso, that the payment 
by Government of one anna out of the compensation money was a mere evasion 
of the law, and that the proceedings were therefore illegal and void. 


When money is paid into a Government Treasury by the hand of one 
private individual and after pasing intact through the treasury is paid out 
into the hand of another private individual it cannot with any accuracy be 
described as becoming part of the public revenues 
. , Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O. S. No. 64 of 1922. 


S. Srinivasa Aiyangar and F. Ramaswami Aiyar for appel- 
lants. ; 


© The Government Pleader for respondent. 

The Court made the following 

ORDER: This suit was brought against Government to 
obtain a declaration that the acquisition of the plaintifs’ lands 
for the ostensible purpose of making a new road between 
Kallal and Managiri in the Ramnad district was illegal, void 
and not binding on the plaintiffs. It is contended on behalf 
of the plaintiffs, who are appellants before us, that the 


‘land acquisition proceedings were not valid and bona fide but 


were undertaken at the instigation of one Karuppan Chetty, 
with whom the plaintiffs had a dispute at law as to the owner- 
ship of the land in question, in order by indirect means to de- 
prive them of the lands, that there was no necessity for divert- 
ing the course of the existing road instead of repairing it, 
and that the contribution from provincial revenues of one anna 
out of the total sum of Rs. 5,985 required for the acquisition 
was, an indication of the illusory character of the object for 
which the provisions of the Act have been made use of. 


Mr. S. Srinivasa Aiyangar conceded that the construction 
of a public road was prima facie a public purpose, but he 
argued that the provision of S. 6 of Act I of 1894 that the 
compensation should be paid wholly or partly out of public 
revenues was intended to be a test of the good faith of Govern- 
ment and that a payment of about 1|90,oooth part of the 
amount was not a real and bona fide compliance with the terms 
of the section. He could not contend that the land was not 
needed for a public purpose because S. 6, cl. (3) enacts that 
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the declaration in the Gazette is conclusive evidence of the 
fact, and it was held by the Privy Council in Wijevesekara v. 
Festing (1) that, after such a declaration, it was not open to 
the owner to contend in any Court that the land was not need- 
ed for a public purpose. The Amending Act 38 of 1923, 
passed after the institution of this suit, contains an additional 
safeguard that any person interested in any land which has 
been notified may present an objection in writing to the Col- 
lector, upon which an enquiry has to be made and the case re- 
ported to the Local Government, whose decision upon the 
objection shall be final. The Subordinate Judge, who tried 
the suit, held upon the first issue that the Act did not require 
that a substantial part of the compensation should come,out of 
public revenues and that, no matter how small the contribution 
might be, the requirements of S. 6 would be satisfied. Weare 
unable to accept this as a correct view of the law. We con- 
sider that the Legislature when they provided that a part of 
the compensation should be paid from public revenues did not 
mean that this condition would be satisfied by payment of a 
particle. In Chatterton v. Cave (2) (a copyright case) the 
Fouse of Lords were averse to putting such an interpretation 
on the words “or part thereof” occurring in the Dramatic 
Copyright Act, 3 and 4 of William IV, as would make a part 
to mean a particle. Their Lordships observed that the 
words in the statutt must receive a reasonable construction 
and were to be treated as implying some part that was substan- 
tial and material. We think that the Legislature, when they 
passed the Land Acquisition Act, did not intend that owners 
should be deprived of their ownership by a mere device of 
private persons employing the Act for private ends or for the 
gratification of private spite or malice. The Government 
Pleader informed us that the defendant was prepared to prove 
that a substantial contribution was made towards the cost of 
the new road and that it was paid into the public Treasury for 
that purpose. He referred us to Ex. I, which is a proceeding of 
the Collector directing the Tahsildar to collect the full amount 
of melwaram compensation from the Chetty, which may or 
may not be evidence that the sum that represented the reduc- 
tion of peishkush due by the Sivaganga Estate to Government 
was collected from a private person and paid into the public 
revenues. Mr. Srinivasa Aiyangar was not prepared to deny 
that Government, or a Local .Body like the District Board, 
might receive contributions from Lk individuals and might 


1. (1919) A C 646. poo a. | (1878) 3 AC 48s. 
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spend the same upon public purposes, such as hospitals, schools 
or roads. Such gratuitous contributions may be included in 
and become part of the public revenues. Section 6 itself makes 
mention of funds controlled or managed by a local authority. 
In Veeraraghavachariar v. The Secretary of State (3) in which 
the legality of certain land acquisition proceedings was ques- 
tioned in second appeal before Devadoss, J. there was a find- 
ing of fact that the cost of acquiring a site for Panchamas’ 
houses was met out of public revenues. In the present case, 
no Government Official has been examined as a witness to 
prove from what source the costs of acquisition was met, and 
whether any money was collected from private sources and 
paid into the treasury, and, if so, upon what terms the money 
was made over to Government, and whether it became the 
money of Government under their complete control to be px- 
pended as they might deem fit on a public purpose such as that 
of improving a public communication by making a fresh align- 
ment of an existing road. As the Lower Court dismissed the 
plaintiffs’ suit upon a technical point which did not completely 
answer their contention that the acquisition was illegal, the 
Subordinate Judge will be directed to take such fresh evidence 
as cither side may adduce to prove that the compensation paid 
in this case came wholly or partly out of public revenues, the 
allegation of the plaintiffs being that the Chetties kept the 
money required for the cost of acquisition with themselves, 
and the allegation of the defendant being that a fund was 
raised for a public purpose, which became part of the public 
revenues and was under the control either of the District Col- 
lector or the District Board. The Subordinate Judge will 
return his finding upon this point together with the evidence 
recorded by him within one month after the re-opening of this 
Court after the summer vacation ; and the parties will be at 
liberty to file objections to the said finding within ten days after 
notice of the return of the same shall have been posted up 
in this Court. 

In compliance with the order contained in the above 
judgment the Subordinate Judge of Sivaganga submitted the 
following ; 

FINDING :“ The issue on which a finding has been order- 
ed by the High Court to be submitted is ‘‘ Whether the com- 
pensation paid in this case came wholly or partly out of public 
revenues.” The precise points to be determined have 
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been indicated in the order of their Lordships and the respective 
cases of the parties have also been stated in it. As regards 
the former, they neve been indicated in the following 
sentences > 

“Mr. Srinivasa Aiyangar was not prepared to deny that the Government 
or a Local Body like the Dustrict Board might receive contributions from private 
individuals and might spend the same upon public purposes, such as hospitals, 
schools or roada Such gratuitous contributions may be included in and become 
part of the public revenues, In the present case no Government Official has 
been examined as a witness to prove from what source the cost of acquisition 
was met, and whether any money was collected from private sources and paid 
into the treasury, and,if soupon what terms the money was made over to Govern- 
ment, and whether it became the money of Government under their control to 
be expended as they might deem fit on a public purpose, such as that of improving 
a public communication by making a fresh alignment of an existing road.” 

The cases of the parties have been indicated in the follow- 
ing sentence — - 

“The Subordinate Judge will be directed to take such fresh evidence as 
elther side may adduce to prove that the compensation paid in this case wholly 
or partly out of public revenues, the allegation of the plaintiffs being that the 
Chetties kept the money required for the cost of acquisition with themselves, and 
the allegation of the defendant being that a fund was raised for a public purpose 


which became part of the public revenue and was under the control either ef 
the District Collector or the District Board.” 


The facts which appear from the evidence that has now 
been adduced are these :__The present plaintiffs instituted a 
suit against Karuppan Chetty in the Sivaganga District Mun- 
sif’s Court on 25th August, 1921, alleging that the latter was 
making a new metalled road from Kallal to Managiri and that 
he had destroyed the varagu crops standing on the lands speci- 
fied in Sch. A attached to the plaint, a copy of which is marked 
as Ex. A and was making a road in those lands and that he 
was about to continue that road in the other lands mentioned 
in the plaint and praying that he should be restrained by a per- 
manent injunction from doing so. Along with the plaint, they 
filed an application for a temporary injunction on the same 
date and obtained a provisional injunction restraining 
Karuppan Chetty from proceeding with the work of the con- 
struction of the road. (This provisional injunction was made 
absolute by the Sivaganga District Munsif’s Court on 21st 
December, 1921, vide Ex. A-1). On 4th September, 1921, 
Karuppan Chetty sent an application to the Collector of Ram- 
nad, through the Estate Collector of the Sivaganga Zemindari, 
praying that the lands might be acquired under the Land 
Acquisition Act as needed for a public purpose (Ex. B). The 
Estate Collector forwarded the application to the Collector 
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Ponnala and in doing so recommended the acquisition observing that 

Secretary the road from Kallal to Managiri formed part of a large pro- 

of State gramme of road works drawn up by his predecessor-in-office 

for India. and submitted to the Court of Wards and generally approved 

by the Court of Wards and that the work of the construction 

of the road was progressing very well until the village of the 

present plaintifs was reached and the residents of that village 

objected to the road being made through their lands (Ex. V1). 

On the report of the Collector referred to in it, the Govern- 

ment made an order approving the draft notification proposed 

by the Collector to be published in the Gazette that the lands 

* were required for a public purpose and should therefore be 

acquined under the Land Acquisition Act and ordered that a 

contribution of one anna should be made from the Provincial 

funds and the compensation to be awarded for the melwaram 

right collected from the Chetty and the Collector should fol- 

low the procedure laid down in G. O. No. 2325, Revenue, 

dated 21st October, 1921 (Ex. I). Under that order of 

the Government, the Collector ordered the Revenue Divisional 

Officer of Devakotta to collect the full amount of melwaram 

compensation from Karuppan Chetty and take further.action 

at once, and sent a copy of his order to the Estate Collector 

of Sivaganga requesting him to see that Karuppan Chetty depo- 

sited the amount of melvaram compensation without delay, so . 

that the acquisition might be made at once (Ex. II). The 

Revenue Divisional Officer, Devakotta, sent a telegram 

(Ex. II-A) to Karuppan Chetty asking him to pay Rs. 3,35 2-5-0 

in the Tiruppatur Sub-Treasury specifying it as the cost of 

acquisition of Kallal-Managiri road, and Karuppan Chetty 

deposited the amount into the Treasury (Ex. II-B) and report- 

ed the fact to the Revenue Divisional Officer, Devakotta 

(Exs. II-C and II-D) and paid also the melvaram compensation 

payable to the Sivaganga Zemindary (Exs. II-E and IJI-F). 

The notification that the lands were required for a public pur- 

pose was made in the Ramnad District Gazette (Ex. III) and 

notices were issued under S. ro of the Land Acquisition Act 

(Exs. IV and IV-A). The subsequent events which have not 

been disputed were that the Land Acquisition Officer passed an 

» award and referred the claims of the present plaintiffs to the 
District Court.” 


It has been argued on behalf of the plaintiffs that the 
defendant's case at the time of the original trial of this suit 
was only that the contribution of one anna ordered by the 
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Government to be made from the provincial funds was a sufh- 
cient compliance with the proviso in S. 6 of the Land Acquisi- 
tion Act, and that the present case, that the amount paid by 
Karuppan Chetty into the treasury for the purpose of being 
paid as compensation for the lands acquired was a contribution 
received by Government for a public purpose and was under 
their control, is an afterthought. The learned vakil for the 
defendant has referred to para. 4 of the defendant’s written 
statement and urged that the present case was put forward in 
that paragraph, but was not availed of because my learned pre- 
decessor who disposed of the suit was of opinion that the 
contribution of one anna was sufficient. Whether it was ori- 
ginally the defendant’s case or not, the present contentjon of 
the defendant, that the amount paid by Karuppan Chetty into 
the treasury was a contribution made by him and received by 
Government for a public purpose and was under their control, 
has been allowed by their Lordships of the High Court to 
be raised and I have been asked to try whether it is true. There- 
fore it is unnecessary for me to consider whether it formed 
part of the defendant’s case as put forward originally.in this 
Court. 


Going now to the question to be decided, it is seen from 
Ex. II-B that the amount of compensation payable to the 
owners of the kudtvaram in the lands to be acquired for the 
road in question was paid by Karuppan Chetty into the Tirup- 
patur Sub-Treasury on 14th November, 1921, before the noti- 
fication was published in the Gazette, and from Exs. II-E and 
IL-F that the amount payable to the Sivaganga Zemindary 
as compensation for the melvaram was paid by him into the 
same treasury on 10th April, 1922 and 2nd June, 1922. From 
all these documents themselves, it may be held that the allega- 
tion of the plaintiffs, that the Chetties kept the money required 
for the cost of acquisition with themselves is not true, and that 
the cost of acquisition was met with the amounts paid into the 
treasury by Karuppan Chetty. The learned vakil for the 
plaintifs has, however, maintained that the issue cannot be 
decided against them and in favour of defendant on 
those facts alone and argued that the petition of Karuppan 
Chetty, Ex. B, itself saying that he has bound himself to the 
Court of Wards to construct the road at his cost and had given 
an agreement in writing that he would pay the full value of 
the lands plus 15 per cent. to the owners and agreed to abide 
by the valuation arrived at by the Estate Collector and the 
letter of the Estate Collector, Ex. VI, stating that subscriptions 
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had been collected to the extent of nearly 2 lakhs of rupees 
from Karuppan Chetty and those resident in and round Kallal 
for constructing the road extending from Paganeri to Kallal 
and Managiri and that the fund of two lakhs of rupees not 
having been even alleged to have been paid into the treasury 
and placed at the absolute disposal of the Government by 
Karuppan Chetty, it should be held that the fund raised for 
the purpose of the acquisition in question was in fact kept by 
Karuppan Chetty himself and not placed under the disposal of 
the-Government, and that the circumstances that he paid the 
amount into the treasury for being paid out to the owners of 
the kudivaram would not justify the conclusion that it was a 
contripution made by him for the purpose of the acquisition 
and was placed at the absolute control of the Government. 
The learned vakil for the defendant has answered that the 
receipts, Exs.[]-B, I-E and II-F, clearly show that the amount 
was paid by Karuppan Chetty into the treasury unconditionally, 
though specifying the object for which it was paid, and that 
plaintiffs not having adduced any evidence that he attached 
any conditions to the payment, it should be found that the 
amount was a voluntary contribution received by Government 
for a public purpose. The fund of two lakhs of rupees which 
the Estate Collector has stated in Ex. VI as having been col- 
lected by way of subscriptions was for the purpose of the entire 
cost of the construction of the road Paganeri-Kallal-Managiri. 
The amount in question is only that which was paid as compen- 
sation for the lands acquired for the Kallal-Managiri road. 
That amount was made over to Government by Karuppan 
Chetty for being paid as compensation for those lands without 
imposing any terms or conditions. The only conclusion to 
be arrived at from the documents is, in my opinion, that the 
amount became the money of the Government under their 
complete control, though paid by Karuppan Chetty with the 
object specified and the issue should be found in the affirmative. 


If the question of the bona fides of the Government is one 
for consideration in deciding this issue, reference has to be 
made to Exs. A, A-1 and A-2 and B on plaintiffs’ side and to 
Ex. VI on the defendant’s side. On Exs. A to A-2 and B 
the learned vakil for the plaintiffs has asked me to come to the 
conclusion that the acquisition proceedings were started by 
Government, not bona fide, but at the instigation of Karuppan 
Chetty; and that he instigated the Government to take those 
proceedings because plaintiffs had filed the suit mentioned 
above and obtained a provisional injunction restraining him 
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from proceeding with the work of construction of the road 
through their lands. The learned vakil for the defendant 
has urged that it should not be held even Karuppan Chetty was 
influenced by any sinister motive of merely depriving the 
plaintiffs of their lands under the pretence of making a road 
and much less that the Government started the acquisition pro- 
ceedings not bona fide, but at his instigation and to 
help in the accomplishment of his evil design, because it is 
seen from Ex. IV that the road in question formed part of a 
large programme proposed by Mr. Shield and approved by 
the Court of Wards and that Karuppan Chetty representing 
himself and residents of the neighbouring places had agreed to 
construct the road in question at his own cost and agtually 
constructed a portion of it before plaintiffs filed their suit. 
Ex. VI clearly shows that Karuppan Chetty did not commence 
the work of construction of the road in question merely to 
spite the present plaintiffs, and it is seen from the evidence of 
the Revenue Inspector who has been examined as defendant’s 
witness that the length of the road is about 7 miles and the 
plaintiffs’ lands cover only 4 or 4 1|2 furlongs out of that 
length. Ex. A itself says that Karuppan Chetty had con- 
structed a portion of the road. It cannot, in my judgment, 
be held that the Government did not start the acquisition pro- 
ceedings bona fide, or even that Karuppan Chetty did not com- 
mence the construction of the road bona fide. I agree with 
the learned vakil for the defendant that the Government can- 
not be held to have been instigated by Karuppan Chetty to 
start the land acquisition proceedings, but only moved by him 
to take action and hold further that though he moved Govern- 
ment just on the date of Ex. B because plaintiffs had filed their 
sult he did not do so merely-to deprive plaintiffs of their lands. 
For the above reasons I find the issue in the affirmative. 


After the return of the above finding from the Lower 
Court the Court delivered the following 


JUDGMENTS Spencer, J. — Before calling for a finding 
as to the facts connected with the payment of compensation 
for the property concerned in this appeal, I stated my reason 
for considering that a payment by Government of one anna 
out of a sum of Rs. 3,352-5-0 was a mere evasion of the Jaw 
which requires that before a declaration can be legally made 
that any particular land is needed for a public purpose, the 
compensation to be awarded must either be paid by a company 
or wholly or partly out of public revenues or some fund con- 
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trolled or managed by a local authority. lna case where 
land has to be acquired for a company the Act permits the 
whole.of the cost of acquisition being met out of the funds of 
the company, and all that is required by S. 40 of Act I of 1894 
is that the Local Government should be satisfied upon an en- 
quiry made by an officer appointed by them that the acquisition 
is needed for the construction of some work which is likely to 
prove useful to the public. The present acquisition was not 
made at the instance of any company. It now transpires that 
there was herc no fund controlled or managed by a local 
authority out of which the cost of acquisition was to be’ met, 
if we understand the words “local authority” as defined in 
S. 3, d. 28 of the General Clauses Act, to denote a Municipal 
Committee, District Board or other authority entrusted by the 
Government with the management of a Municipal or Local 
Fund. ù 

It is of no consequence for deciding the question before 
us that under S. 60 of the Madras Local Boards Act (XIV 
of 1920) all public roads in the Ramnad District Board or 
the Taluq Board and that after the new road is formed, the 
cost of its upkeep will come out of local funds. The defend- 
ant admitted in his written statement that the President of the 
District Board informed the plaintiffs that neither the District 
Board of Ramnad nor the Taluq Board of Devakottah pro- 
posed to construct the road in question. The only witness 
examined after the remand did not state that any road fund to 
which private contributions were invited was started and 
managed by the District or Taluq Board. The Government 
Pleader does not contend that the present case falls under the 
last part of the proviso to S. 6 (1) of Act I of 1894, but he 
maintains that when Karuppan Chetty paid the whole of the 
sum required for compensating the tenant in occupation of the 
land into the Treasury before the notification by Government 
and when he paid the whole of the amount awarded as compen- 
sation to owner of the melvaram of landlord’s interest, repre- 
sented in this case by the Estate Collector of the Sivaganga 
Zemindari estate, after the notification, minus one anna contri- 
buted by Government, those amounts became merged in the 
general revenues, and that thus the compensation became paya- 
ble out of public revenues, as required by the first part of the 
proviso to S. 6 (1) of the Act. He also relies on the circum- 


‘stance that the money so contributed was deposited in Court 


under S. 31, as the persons interested refused the compensation 
tendered to them; and he points out that, if the amount award- 
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ed is increased by the:District Court, Government will have to 
make good the difference and Karuppan Chetty would likewise 
possess no right to any portion of the amount which happened 
to be left unspent or unclaimed. 


In my opinion when money is paid into a Government 
Treasury by the hand of one private individual and after pass- 
ing intact through the Treasury is paid out into the hand 
of another private individual it cannot with any accuracy be 
described as becoming part of the public revenues. Govern- 
ment had no absolute disposing power over it and could not 
without a gross breach of trust make any other use of it than 
by utilising it for the purpose for which the contributor intend- 
ed it to be used, namely, as compensation for the surrender of 
the lands acquired. This money was not revenue due to 
Government on any land, nor was it any cess, tax, duty, cus- 
tom or other due recoverable under Act II of 1864. It 
appears clear to my mind that if the provisions of the Land 
Acquisition Act are not strictly complied with, but are made a 
cloak for attempting to obtain a transfer of an indefeasible 
title under the guise of a public purpose, the proceedings do not 
operate towards the creation of a valid title to the land in 
Government, as it was held by the Privy Council in Luchme- 
sar Singh v. Chatrman, Darbhanga Municipality (4). 

I would therefore allow the appeal and give the plaintift 
a decree as prayed for with costs here and in the Lower Court. 
Under S. 82, Civil Procedure Code, Government will have 
two months’ time for satisfying the decree 

Ramesam, J. -_] agree. 


A. S. V. Appeal allowed . 


In THE Higa Court OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE PHILLIPS AND Mr. Justice 
MADHAVAN NAIR. 
Omayachi by authorised agent 
Meenakshisundara Aiyar ... AÆppellant* (Petitioncr__ 
Petitioning credwor) 
v. 
O. S. Ramachandra Aiyar . . Respondent (Official 
Receiver, West Tanjore). 
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Under S. 64 of the Provincial Insolvency Act a creditor entered in the 
schedule is entitled to be paid his dividend out of the assets of the insolvent, 
and 8. 4 of the Succession Certificate Act is not applicable to such payments, 
because it is only applicable to decrees or orders for the payment of debts. 

Appeal against the order of the District Court of West 
Tanjore dated 4th November, 1924, in I.A.No. 391 of 
1924 in I. P. No. 12 of 1922. 

T. M. Krishnaswami Aiyar and F. Ganapathi Aiyar for 
appellant. f 

M. S. Ramachandra Aiyar for respondent. 

The Court delivered the following 


JUDGMENT — This is an appeal against an order of the 
District Judge confirming an order of the Official Receiver 
requiring a succession certificate from the appellant before 
payment of her claim. Under S. 64 of the Provincial Insol- 
vency Act a creditor entered in the schedule is entitled to be 
paid his dividend out of the assets of the insolvent, and S. 4 
of the Succession Certificate Act does not appear to be appli- 
cable to such payments because it is only applicable 
to decrees or orders for the payment of debts. In 
the Civil Procedure Code of 1882, the framing of 
the schedule under S. 352 was deemed to be a 
decree in favour of the creditors as held in Arunachala v. 
Ayyavu (1), but in the Insolvency Act of 1907 and the later 
Act of 1920 there is no such provision. Consequently, it 
would appear that S. 4 of the Succession Certificate Act is not 
applicable to the payment of dividends ky the Receiver. This 
is only natural, for in paying out the debts due by the insolvent 
the Receiver has always to investigate the claims and adjudi- 
cate upon them. The claim has been pfoved and no other 
person has come forward to claim the same debt. The ad- 
judication of the Receiver is sufficient protection to the estate 
of the insolvent, for no further creditor can come in to prove 
against the insolvent’s estate. We must therefore set aside 
the order of the Official Receiver and allow this appeal with 
costs. 

The Official Receiver will pay the dividend to the appel- 
lant and also interest at 6 per cent. for the period it has been 
withheld. , 

A.S. V. Appeal allowed. 
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IN THE HiGH Court oF JUDICATURE AT MADRAS. 
PRESENT: SIR Vicror Murray Coutrs TROTTER, 
Chief Justice, AND MR. JUSTICE RAMESAM. f 
N. M. Rayalu Aiyar, Nagasami Aiyar 
and Company by one of its partners 
N. M. Nagaswami Aiyar ... Appellants* in Appeal 
No. 334 of 1924 (Plif.) 


v. 
S. S. Ramudu Aiyar and another ... Respondents in Appeal 
No. 334 of 1924 (Defis.). 

Civil Procedure Code (F of 1908), O. 2, R. s—Two suits presented on the 
same day and numbered consecutively—Suit bearing the later number whether 
ome “aftereoards” lawnched—Right of plaintif to elect nahich of the moe suits 
chould be held to be barred. 

Where two suits were presented together on the same day and an oficer of 
the Court numbered them respectively as 72 and 73: 

Held, that the numbering was not prima facie evidence of the respective dates 
of admission and that, even if it was otherwise, it did not determine that the 
mit bearing the later number was “afterwards” launched within the meaning 
of O. a, R 2, Civil Procedure Code, which contemplates a later proceeding in 
the real sense. 

Held alse that the plaintiff may elect as to which of the two suits should be 
held to be barred by O. 2, R 2. 


Appeals against the decrees of the Court of the Additional 
Subordinate Judge of Madura dated 6th March, 1924 in 
O. S. No. 29 of 1921 (O. S. No. 72 of 1921, Madura 
Sub-Court) and dated 31st January, 1922, in O. S. No. 11 of 
1921 (O. S. No. 73 of 1921, Madura Sub-Court). 

C. V. Ananthakrishna Atyar and P. S. Chandrasekhara 
Atvar for appellants in Appeal No. 334 of 1924. 

A. Krishnaswami Aiyar and P. F. Krishnaswami Aiyar 
for respondents in do. 

A. Krishnaswami Aiyar and P. V. Krishnaswami Aiyar 
for appellants in Appeal No. 219 of 1922. 
' S. Doraiswami Atyar, C. V. Ananthakrishna Atyar and 
F. Thiagaraja Aiyar for respondents in do. 

The Court delivered the following 

: JUDGMENT :— Ít will be convenient first to deal with 
Appeal No. 334. The plaintiffs and appellants before us 
were the sellers and they had entered into a contract to deliver 
to the buyers 60 bales of yarn of various counts. They deli- 
vered 28 bales before 15th November, 1918 when the contro- 
versy between the parties arose. The offer is to be found in 
a letter of the 27th July, Ex. A accepted by an answer of the 
sth August, Ex. II. The terms of the contract are very sim- 
ple. The bales were to be delivered by the sellers as soon as 

*Appeals Nos. 334 of 1924 and 219 of 1922. r7th Marth, 1926. 
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they got them from the Mills which manufactured them and 
what is called Tavanai credit was extended to the buyer. That 
is explained in this way. The mill month runs from the 21st 


- of one month to the 20th of the next, and the period of 


credit is to the end of the calendar month following that in 
which the mill month expired; that is to say, for goods deli- 


vered by the mill from the 21st September to the 20th Octo- 


ber payment will be due on the 30th of the following Novem- 
ber. On the 15th November, the sellers wrote announcing 
that 9 bales had arrived at the mills and were in stock there 
and the letter says: 

“If you therefore pay us By 2,660 being the balance due for the October 
Tavanai and Bs 21,120 being the balance due for the November Tavaxai, 
Ra 29,780 in all, we shall also pay the amount to the mills, take out the bales 
and deliver them to you.” 


We see no answer to the contention that that was a bad 
tender because it did not ofter to deliver the goods which were 
due for delivery unless a condition was complied with which 
was not in accordance with the original contract. It is clear 
therefore that there never was at this date any valid tender of 
the 9 bales. With regard to the remaining 23 bales they were 
never tendered at all but the sellers’ contention is that they 
were entitled to cancel the balance of the contract in the events 
which happened and that they did so by their letter of the 
22nd January, 1919, Ex. B. Itis quite true that in -Ex. IT 
we find the position that if payments were not duly made in 
accordance with the contract there was a provision for can- 
cellation of all the outstanding part of the contract at the 
sellers’ option. Assuming that Ex. B is not merely a threat 
to cancel but does actually purport to effect a cancellation, we 
are clearly of opinion that it was not a cancellation which the 
sellers were entitled to bring about as matters then stood. The 
demand was to pay first a sum of Rs. 23,780 as to which we 
will assume for this purpose the money was due but it was 
coupled with the further demand that 9 bales should be paid 
for of which up-to-date, as we have found, there had been 
no valid tender. In these circumstances we agree with the 
learned Judge that the sellers were never in a position to claim 
damages for non-acceptance of any one of these 32 bales. 

The other appeal, No. 219 of 1922. relates to the price 
of the 28 bales which the buyers have had and not paid for. 
They seek to evade payment by invoking the provisions of 
O. 2, R. 2 of the Code of Civil Procedure. What happened 
was that the sellers brought two suits, one in respect of the 
28 hales as goods sold and delivered and the other in respect of 
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the balance of 32 tor damages for non-acceptance. A Full 
Bench of the Calcutta High Court in Duncan Brothers and Co. 
v. Jecetmull (1) giving effect to a prior expression of opinion 
by Wilson J., has held that, though the two causes of action 
may be legally different, if the goods are all deliverable 
under one contract you cannot validly split them into two and 
bring separate suits in respect of them. Assuming this to be 
correct, the words of O. 2, R. 2 are: 

“Where a plaintiff omits to sue in respect of, or intentionally relinquishes, 
any portion of his claim, he shall not afterwards sue in respect of the portion 
eo omitted or relinquished.” 

It is said that the doctrine of the Calcutta High Court 
can be applied to this case by invoking the authority of the 
decision in Murti v. Bhola Ram (2). In this case the facts 
appear to be that the suits were presented together on the 
same day and an officer of the Court numbered them respective-~ 
ly as 72 and 73, 72 being the suit for damages for non-deli- 
very of the 32 bales and 73 the suit for the price of the 28 bales 
sold and delivered. The Allahabad case is invoked as laying 
down the proposition that the numbering affixed by the Court 
shall prima facie be conclusive as to the order of time in 
which the suits were respectively instituted. We are not pre- 
pared to assent to that doctrine but would rather hold that the 
plaintiffs here can confine themselves to Suit No. 72 and have 
Suit No. 73 dismissed under O. 2, R. 2. It may very well 
happen that of two suits presented simultaneously one was 
held for some technical cause for a week or ten days and then 
would be numbered several numbers behind the one which was 
admitted without question. Even if it be that the numbering 
is prima facie evidence of the respective dates of admission, it 
does not seem to us that it determines that the suit bearing the 
later number was “afterwards” launched within the meaning 
of the rule which in our opinion contemplates a later proceed- 
ing in the real sense. In any case we prefer to follow the 
ruling in Appasami v. Ramasami(3) which clearly contemplates 
that in a case like the present the plaintiff may elect as to 
which of two suits instituted by him together on the same day 
shall be held to be barred by the operation of O. 2, R. 2. This 
being so, we think the sellers here are entitled to ask that the 
doctrine if applied should be applied to the suit for damages 
in respect of the non-acceptance of 32 bales so as to leave 
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their remedy unaffected as to the 28 bales sold and delivered. 

The result ıs that both appeals fail and are dismissed with 

costs. 

N.S. KE Appeals dismissed. 
[FULL BENCH] 
In THE HIGH Court oF JUDICATURE AT MADRAS. 

PRESENT — MR. Justice Spencer, Mr. Justice KRISH- 
NAN AND MR. JUSTICE BEASLEY. 

The Board of Revenue, Madras ... Referring authority* 

V. 

Moopanna Somarazu and another ... Respondents (Persons 
interested in the decision in 
this reference). 

Madras Stamp (Amendment) Act (VI ef 1924), Sch. I-A, Art. 33 (a) 
and (b)—Mortgage desd—Mortgagor te retain possessiom—Procision te make 
annual paymenis—Ox default mortgagee lo enter into possesstom—Nature of 
document—Possession given er “agreed to be givem’—Meaning of. 

A mortgage deed contained a covenant that the mortgagee should permit the 
mortgagor to retain possession of the property so long as he made the annual 
payments stipulated in the deed and on default the mortgagee could enter on 
the premises, possess and enjoy the same. The question wes whether the 
covenant amounted to “posession given or agreed to be given’ within the 
meaning of Art. 33 (a) of Sch. I-A to the Madras Stamp (Amendment) Act 
Held, the words “agreed to be given” did not cover a case where on a breach 
of covenant, power is reserved for the mortgagee to take posession if he 
thought fit Art. 33 (a) applies only to cases where by the words of the docu- 
ment possesion is directly agreed to be given; and as under the terms of the 
mortgage deed, possession was to pam only on a ceitein contingent event happen- 
ing, the document would fall not under Art. 33 (a) but under Art. 33 (b) of 
Sch. I-A to the Act. Anonymous Case, (1884) I LR 10 Cal 274 referred to. 

Case stated under S. 57 of Act II of 1899, Indian Stamp 

Act, by the Secretary to the Commissioner of Excise, Triplicane, 

Madras, in his letter C. R. No. 564 Mis.of 1925 dated 22nd 

September, 1925 for the decision of the High Court on the 

question of the stamp duty chargeable on the document which 

forms an annexure to G. O. No.1625 (Development, dated 


18th September, 1924). 


The Advocate-Gemeral instructed by the Government 
Solicitor for Referring Authority. 

P. V. Rangaram for respondents. 

The Court delivered the following 

JUDGMENTS : Spencer, J. ~The question before us is 
whether documents, of which we have a specimen form’ here, 
are mortgage deeds of the description defined in Art. 33 (a), 
Sch. I-A of the Madras Stamp Act (VI of 1922) ïn these 
words : 


"R C No. 19 of 1925. : aust April, 1926. 
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“Mortgage deed............. when posession of the property or any part 
of the property comprised in such deed is given by the mortgagor or agreed to 
be given.” 

In the Stamp Act (XVIII of 1869) the description ran 
differently. It was a mortgage deed of this class only when 
possession of property comprised therein was given by the 
mortgagor at the time of execution. .Then in Act I of 1879, 
the words “at the time of execution” were transposed from 
the end to the beginning of the sentence and the description 
ran thus: 

“When at the time of execution possemion of the property or any part 
tor the property comprised in such deed is given by the mortgagor or agreed to 
be given.” 

In the present Act, the words “at the time of execution” 
have been altogether dropped. Therefore we have only to 
consider whether possession of the property is either given by 


the mortgagor or agreed to be given under the document that 


is before us. The decisions in the Anonymous case (1) and 
Hinganghat Mill Co., Ltd. y.Rekchatd Bhikamchand (2) 
being decisions upon Acts which are not now in force, serve 
rather as guides for the interpretation of the present Act than 
as authorities. The mortgage deed before us is in the form of an 
English mortgage. The mortgagor gives a certain parcel 
or piece of land to the mortgagee “have and to hold”, ‘‘sub- 
ject to the proviso for redemption” therein contained. Then 
there is a covenant that the mortgagee shall permit the mort- 
gagor to retain possession of the premises so long as he shall 
make the annual payments as stipulated, the net result of 
which is that the mortgagor remains in possession and thus 
possession is not immediately given by the mortgagor of the 
property comprised in the deed. But there is a provision at 
the end of the document providing that, if default is made in 
payment of certain annual instalments, the mortgagee may at 
any time thereafter enter into and upon the said piece of land 
and premises and shall thenceforth quietly possess and enjoy 
the same. The question is whether this covenant amounts to 
an agreement to give possession. I think that the main 
agreement between the parties is that possession should not 
be given to the mortgagee in the first instance as the result of 
the execution of the mortgage deed and that this covenant for 
the mortgagee entering on the property in case of the mort- 
gagor making default in payment is a subsidiary agreement 
which is only to take effect upon a certain contingent event 
happening which may never happen. Under these circumstances 
ny, (1884) TL RoC ayy 3 GS TLR 3 B sro (F B). 
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I am of opinion that this document is one in which possession ` 
is not given or agreed to be given and that it falls under 
Art. 33 (b) of the Act. 

Krishnan, J. — This is a reference by the Board of 
Revenue for the decision of the High Court the question of 
the proper stamp duty payable on the document submitted to 
us. That document is in the form of an English mortgage. 
The question we are called upon to decide is whether this 
mortgage falls under Art. 33 (a) or 33 (b) of the present 
Madras Stamp Act, Sch. I-A. To make it fall under cl. (a) 
it is necessary that i 

“the posession of the property or any part of the property comprised in 
the deed should be given or agreed to be given” 

If it does not fall under cl. (a) it must fall under cl. (b). 
This question was considered on a reference with regard to a 


‘similar document in the Anonymous case (1); but under the 


previous Stamp Act'of 1879, Art. 44, Sèh. 1. There is a 
difference in the wording of that Act and the present Act with 
which we are now dealing. The words ‘‘at the time of exe- 
cution” have been omitted in the present Act. It was held 
by the learned Judges that the document before them did not 
fall under cl. (a) but only under cl. (b). As the Act has 
been changed, it is no doubt true as my learned brother says 
that the case cannot be treated as an authority, nevertheless, it 
is a useful guide as to the construction to be placed upon the 
Article as it is now worded. The question of what stamp 
duty is payable on a document must necessarily be decided on 
the words of the document and the terms it embodies. There 
can be no doubt that, under the document before us possession 
is not given by the mortgagor to the mortgagee for by express 
stipulation the mortgagor is to continue in possession. ` The 
covenant with reference to possession is that on a certain 
event happening, namely, on the mortgagor’s default to pay in 
time the instalments fixed in the document, the mortgagee has 
the power to sell the property if he so chooses, or to take 
possession of the property in case he thinks fit tó do so. The 
question then is, whether this document can be treated as a 
document by which the mortgagor has agreed that possession 
of the property,should be given to.the mortgagee within the 
meaning of cl. (a). I am inclined to think that the words 
“agreed to be given” in cl. (a) should not be construed in too 
wide a sense as the Advocate-General argues but that these 
words should be restricted in the manner the Judges of the 
T- (1884) ILR oÇ 274, 
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Calcutta High Court did. Mitter, J., says with reference to 
these words in cl. (a) : 

“I am of opinion that cl. (a) of Art. 44 coveis only those mortgage deeds 
in which as security for the money advanced on mortgage, posesion of the 
property or any part of the property mortgaged is actually given or agreed to 
be given. But it does not include mo:tgage deeds in which it is stipulated that 
the mortgagee weald be entitled to take possession of the property, or any portion 
of the property mortgaged in case there should be any breach of the covenants 
of the deed. The word ‘given’ in the clause in question seems to me to point 
out that only those transactions are intended to be covered where the transfer 
of possession takes place in consequence of the agreement om the part of the 
mortgagor to deliver ever posecssion as part of the security of the mortgage 
money. But, where by virtue of a stipulation in the mortgage deed, the mort- 
gagee becomes entitled to enter upon possession quite irrespective of the consent 
of the mortgagor to make over possession, the clause in question does not apply.” 

Iam inclined to think that this is the pepe connotation 
of the words ‘agreed to be given’ These words 
do not really cover a case where on a breach of 
covenant power is reserved for the mortgagee to take 
possession if he thinks fit. That will be putting too 
large an interpretation upon the words “agreed to be given.” 
The principle is that in cases where a Taxing Act like the 
Stamp Act imposes a pecuniary burden upon the subject, the 
construction most beneficial to the subject should be adopted in 
cases of doubt. I am therefore of opinion that the words 
“agreed to be given” should not be construed as covering cases 
of agreement to give possession on the Breach of a certain 
covenant, or on the happening of a future event which may or 
may not happen, but only cases where by the words of the 
document possession is directly agreed to be given. This 
view is also supported by the judgment of Field. T., in the same 
Calcutta case. Garth, C. J., takes a slightly different view 
based upon the words “at the time of execution”. But these 
words are not now in the Act and therefore his judgment is 
not of much use tous. There is, however, one sentence in it 
to which I shall draw attention. It expresses forcibly that 
too large a construction should not be placed upon the words. 
He says at page 278: 

“Again, if the Advocate-General’s view were correct, cl. (a) would be 
applicable in all cases where possession of the property is agreed to be given 
at any distance of time, or under any conditions, even temporarily, for non- 
payment of interest. I cannot think that the Legislature meant to extend so 
largely, or so unreasonably, the class of mortgages which are to be chargeable 
with the higher duty.” 


There is a further point here and that is, that even if- 


we construe the ‘words “agreed to be given” as covering cases 
where on the breach of a covenant possession is to be given to 
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the mortgagee, such an agreement does not exist here, for 
here the agreement is not for the mortgagor to give possession 
but for the mortgagee to take possession if he thinks fit. Such 
a case does not seem to come under cl. (a). This is what 
Field, J., says on the point, : 

‘Now, although there is an authority to the mortgagees and trustees to 
take possession upon the happening of certain events, I think it impossible to 
say that there is any agreement by the mortgagor to give possession.” 

The mortgagor, on the breach of a covenant, may refuse 
to give possession and drive the mortgagee to a suit to enable 
him to enforce ‘the covenant as regards possession. A docu- 
ment that contains such a provision is, I think, not contemplat- 
ed hy cl. (a) of Art. 33. 

I therefore agree with my learned brother that this docu- 
ment is not a document which falls under cl. (a), but under 
cl. (b), and should be stamped accordingly. 

Beasley, J. -+_I agree. i 

TeS V: oa Reference answered. 

IN THE HIGH COURT oF JupDICATURE AT MADRAS. 


Present :_Mr. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. 


Appana Prakasa Rao ... Appellant™ (154 defendant) 
v. 

Yelamarti Ramanna and others ... Respondents (Plaintif 

: and defendants 2,and 6 and nil). 


Subrogation—Proparty subject to a morigage—Attach ment of—Private sale 
of property pending—Discharge ef mortgage by purchaser—Sale of property ix 
execution and purchase by attadhing dectce-holder—Rights of parties in case of 
—Provate purchaser's right to charge ox property for amount paid to discharge 
mortgage—Civil Procedure Code, S. 64. 

The plaintiff took a sale of the suit property after it had been attached 
by the ret defendant. He then discharged the encumbrance on the property. 
The property was subsequently sold and purchased by the rst defendant. 

Held that, av the plaintiffs sale was after the attachment, it was void as 
against the rst defendant's interests under S. 64, Civil Procedure Code, but that 
the plaintiff was entitled to a charge upon the property for the amount paid by 
him to discharge the mortgage thereon 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Rajahmundry in A. S. No. 69 of 1922 
(A.S.No.11 of 1922 on the file of the District Court, 
Godavari) preferred against the decree of the Court of the 
Additional District Munsif of Rajahmundry in O.S.No.146 


of 1920 (O. S. No.112 of 1920, District Munsif’s Court, 
Razole). i 


*S A No. 872 of 1923. 16th December, 1925 
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G. Lakshmanna and P. Parini Rao for appellant. 

P. Bapirazu, K. Ramamurthi and K. Kameswara Rao for 
respondents. 

The Court delivered the following 

JUDGMENTS Phillips, J. The first objection taken by 
the appellant (1st defendant) is to the Subordinate Judge’s 
finding that the plaintiff paid Rs. 2,000 in discharge of the 
mortgage, Ex. B, on the ground that the mode of payment 
proved is at variance with the mode set out in the plaint. It 
is alleged that the plaintiff put forward the case of cash pay- 
ment and that the proof was “by adjustment of a debt”. 
There is nothing in the plaint, nor in the sale-deed obtained 
by the plaintif to justify the statement that cash 
payment and cash payment only was intended. The finding 
therefore must be accepted. 

Accepting the finding, it is then argued that the plaintiff 
is not entitled to be subrogated to the rights of the mortgagee 
paid off by him. A long argument has been addressed to us 
as to the rights of a mortgagee and the assignee of a mort- 
gagee to discharge an encumbrance or keep it alive, but in the 
present case it is unnecessary to enter into that question for 
the present case is concluded by authority. The facts of 
this case are very similar to those in Dinobandhu Shaw Chow- 
dhry v. Jogmaya Dasi (1). In the present case the plain- 
tiff took a sale of the suit property after it had been attached 
by the 1st defendant. He then discharged the encumbrance 
on the property. The property was subsequently sold and 
purchased by the 1st defendant. Inasmuch as tke plaintifi’s 
sale was after the attachment it is void as against the Ist 
defendant’s interests under S. 64, Civil Procedure Code, and 
the plaintiff now only seeks to enforce the mortgage right of 
Rs. 2,000 which he discharged. In the case in Dinobandhu 
Shaw Chowdhry v. Jogmaya Dasi(1)the facts are almost the 
same except that in that case the owner of the property had exe- 
cuted a second mortgage after the attachment and the consider- 
ation for the second mortgage, or a part of the consideration 
was the discharge of two earlier mortgages. It was held by thei 
Lordships of the Privy Council that a mortgagee was entitled 
to be subrogated to the rights of the mortgagees who had been 
paid off. The principle is laid down as follows: 

“When the owner of an estête pays charges on the estate, which he is not 
personally liable to pay, the question whether those charges are to be considered 


as extinguished or as kept alive for his benefit is simply a question of inten- 
tion. The intention may be found in the circumstances attending the transac- 
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tlon or may be presumed from a consideration of the fact whether it is or is not 
for his benefit that the charge should be kept on foot” 

Here, undoubtedly it is for the plaintifi’s benefit that the 
charge should be kept on foot, and consequently this decision 
of the Privy Council is applicable to the present case. I may 
also mention that that case has been extended to the case of a 
sale by the Allahabad High Court in Jamilunnissa v. Pitam- 
bar Das(2).The principle has also been followed by this Court 
in several other cases Chamaswami v. Padala Anandu (3), 
Syamalarayudu v. Subbarayudu (4) ,etc. The Subordinate Judge 
was therefore quite right in giving the plaintif a charge on 
the property. 

It is next contended that the charge should have been 
given not only on the suit property but on the other property 
also which was included in the mortgage, Ex. B. The ques- 
tion was not raised in either of the Lower Courts and it is a 
question which cannot be determined here without further 
trial. When the plaintiff’s lien is enforced against the pro- 
perty in the hands of the 1st defendant it would then be open 
to the latter to put forward any claims to which he is entitled 
to for contribution from any other parties. 
` In the result the appeal is dismissed with costs two sets 
(Plaintiff and 7th Respondent) . 

Odgers, J. -_I agree that the matter is donaluded by the 
decision in Dinobatdhu Shaw, Chowdhry v. Jogmaya Dasi(1) 
and Jamilunnissa v. Pitambar Das (2). 


A.S. V. Appeal dismissed. 





[FULL BENCH.] 
IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Vicror MURRAY COUTTS TROTTER, Kt., 
Chief Justice, MR. Justice KRISHNAN, AND MR. JUSTICE 
BEASLEY. 


The Commissioner of Income-tax, Madras ... Petitioner in 
both the cases* 


v. 
Mangalagiri Sri Umamaheswara Gin and 

Rice Factory, Ltd., Guntur and 

another ... Respondents. 

Income-tax Act(XI of 1922), S. 10 (a) (œ)—Deduction for depreciarion—Rice 
mill factory—Lease of—Osoner to bear ihe loss due to wear and tear—Deduction 


© —If allewable. 





aR.C.Nos. 4 and 6 of 1925. a3rd April, 1926. 
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A limited company was the owner of a mill equipped with plant, machin- 
e1y and building for milling rice. Under the powers conferred by its Memo- 
randum of Association, the company leased out the mill to a third party at a 
fixed rent, and the Tease deed provided that the lessees were to do the 
necessaty repairs to the mill and hand it back on the expiry of the lease in 
proper working orde, while the lessors were to bear the loss by 
depreciation due to wear and tear caused by the working of the mill. On being 
asecesed to income-taxithe lessors (limited company) claimed a deduction in 
respect of depreciation under S. 10 (2) (wi) of the Income-tax Act. Held, as 
the property depreciated belonged to them and as it was used for the business of 
letting the buildings and mill machinery, they were entitled to the deduction. 

Cases stated under S. 66 (2) of the Indian Income-tax 
Act (XI of 1922) by the Commissioner of Income-tax, 
Madras, in the matter of the assessment on the Mangalagiri 
Sri Umamaheswara Gin and Rice Factory, Ltd., Guntur, and 
Guntur Merchants’ Gin and Rice Factory, Ltd., Guntur. 

The following question was referred to the High Court 
for decision by the Commissioner — 

“Whether the allowance provided in S. 10 (2) (o?) of the Indian Income-tax 
Act, 1922, is admissible in computing the income of an assessee who has leased 
cut his plant, machinery and buildings?” 

The facts giving rise to the same are 

“The assessee in this case— the Mangalagiri Sri Umamahes- 
wara Gin and Rice Factory__is a company incorporated under 
the Indian Companies Act, 1912. It was registered on the 
11th January, 1921, and, according to its memorandum of 
Association, its objects are :_ 

(1) To prepare and sell raw rice, boiled rice, cotton, 
cotton seeds, bran, husk, and 

(2) To purchase and lease out buildings, vacant sites 
and lands. 

There ıs a subsidiary provision in the articles to 
the effect that, “If it is deemed beneficial to the company with 
reference to circumstances it may lease or give its factory for 
contract”. In accordance with this provision the company 
instead of working its mill on its own account leased it out to 
Messrs. Parapalli Subbarayadu and R. Punniah on 29th 
March, 1923 fora consideration of Rs. 1,500 per annum.The 
terms of the lease were that the machinery was to be kept in 
good working order by the lessee (repairs being executed by 
him) but that the lessor was to bear the cost of any renewals 
worth more than Rs. 100, i. e., for practical, purposes the 
lessor was responsible for wear and tear. 

For the assessment of the year 1924-25 the company 
furnished a return of its income to the Income-tax Officer, 
Guntur. It showed therein that its income during the previous 
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year was Rs. 995 and claimed a further deduction of Rs. 1,037 
on account of depreciation under S. 10 (2) (vi). The Income- 
tax Officer refused to allow depreciation as, in his opinion, the 
company was not entitled to this allowance under S. 10 (2) 
(vi), and made the assessment ona taxable income of 
Rs. 995. The company’s appeal to the Assistant Commission 
er of Income-tax, Guntur, against the assessment was dismissed 
on similar grounds. 

The company has now asked me to state a case to the 
High Court under S. 66 (2) of the Income-tax Act. As the 
question involves the interpretation of S. 10 (2) (vi) of the 
Act read with S. 10 (2) (iw), I state the case as framed above. 

in my opinion the allowance claimed is not admissible. In 
order to make an assessee eligible for the allowance under 
S. 10 (2) (vi) two conditions have to be satisfied, namely: 

(1) That the buildings, machinery, plant, etc., in res- 
pect of which depreciation is claimed are the property of the 
assessee [S. 10 (2) (v#)i] and 

(2) That they are “used for the purposes of the busi- 
ness,’ S. 10 (2) (iv). In the present case the first condition 
is satisfied but the second is not. The machinery and plant 
in question is not used by the petitioners in their capacity as 
lessors of the factory but by the firm of Messrs. Parapalli 
Subbarayudu and R.Punniah who actually carry on the pro- 


cesses of milling in the factory. Before an assessee can 


claim the benefit of S. 10 (2) (vi), it must be clear that he fs 
making the profits by using and causing the wear and tear of 
the machinery, buildings, plant, etc. In the present case the 
buildings, machinery, etc., are used by the lessees and the wear 
and tear is caused for the purpose of earning their profits and 
not those of the assessee. 

I may add that the petitioners in the event of their claim 
under S. 10 (2) (vi) not being admitted urge that in equity 
they should be given the allowance and pray that it be given 
under S. 9 (1). In regard to this I need only say that 
where the legislature has prescribed certain definite allowance 
and laid down the conditions under which they may be granted, 
it is not my sphere, nor that of a Court of law, to enquire into 
questions of equity. The depreciation allowance claimed 
clearly cannot be granted under S. 9 (1) as that section only 
relates to “property consisting of lands and buildings appurte- 
nant thereto”. The income derived from the lease of machinery 
plant is not income from property within the meaning of the 
Income-tax Act.” 
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Ch. Raghava Rao and A. Sundaram Aiyar for assessees. 

M. Patanjali Sastri for Government. 

The Court delivered the following 

JUDGMENTS -_The Chief Justice The assessees in this 
case are a limited company registered on the 11th January, 
1921, which is the owner of a mill equipped with machinery 
for the milling of rice. The company elected not to work its mill 
on its own account but leased it out to another firm in considera- 
tion of Rs. 1,500 per annum which it is entitled to do under 
the provisions of its memorandum and articles of association. 
I think it is clear that the assessees cannot come to Court and 
ask for deductions on the footing that they are carrying on 4 
business of rice milling. The business they are carrying on 
is that of lessors of a building which derives its lettable value 
from the fact that it is equipped with certain machinery which 
ig available for the purpose of milling rice. And of course 
it is on that lettable value that the lessors have been assessed. 
It seems to me that this is the not infrequent case of the same 
building and its contents being taxable both in the case of the 
lessors and the lessees. Different deductions will be allowable in 
the case of the lessors and the lessees. The lessors as 
carrying on the business of letting a rice mill can justly deduct 
from their assessment any sum which is due to depreciation 
of the lettable value of the property by reason of wear and 
tear of machinery which falls upon them under the contract of 
lease. Similarly the lessees being taxable as carrying on the 
business ‘of rice-milling will be entitled to a deduction of such 
repairs as fall upon them under the lease. The Crown 
does not suffer from the fact that the parties can distribute the 
incidence of the liability for repairs as they choose, because 
only one total sum can be allowed as deduction. If that 
principle be right, it answers the question raised by the case and 
it is not our function to apportion which deduction can be 
rightly claimed by the lessors and which by the lessees which fs 
a matter for the Commissioner to work out as a question of 
fact. 

Krishnan, J. -_This is a reference under S. 66 (2) of 
the Indian Income-tax Act (XI of 1922); the question referred 
for our decision is: é 

‘Whether the allowance provided in 8. xo(2) (io) of the Indian 
Income-tax Act, 1922 is admissible in computing the income of an assessee who 
has leased out his plant, machinery and buildings?” aadi 

The Commissioner has answered the question in the 


negative. 
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S. 10 (2) (vi) is as follows :— 


“In respect of depreciation of sach buildings, machinery, plant or 
furniture being the property of the assessee 2 sum equivalent to such percentage 
on the original cost thereof to the assessce as may in any case or clase of 
cases be prescribed.” , 

The assessee here is a limited company formed primarily 
for the purpose of milling rice, and to carry out that object the 
company had acquired buildings, mill, machinery and plant. 
They did not, however, carry on that business. There is a 
provision in the memorandum of association authorising the 
Directors to lease out the mill to 3rd parties for rent if it is 
beneficial to the company to do so; acting under this authority 
the mill was leased out to certain lessees for a fixed annual 
rent for a period of 3 years. The arrangement was that 
the lessees were to work the mill and take the profits, and do 
the necessary repairs to it and hand it back at the end of the 
period to the lessors in proper working order; the lessors were, 
however, to bear the loss by depreciation by wear and tear 
caused by the working of the mill. The company.is assessed 
on the rent received by them. It is clear from the facts that 
the company was carrying on the business of letting the mill 
for the purpose of being worked by the lessees. 

As very correctly observed bythe learned Commissioner 
of Income-tax two conditions must be fulfilled by the assessees 
before they become entitled to the deduction claimed for depre- 
ciation under S. 10 (2) (vt) the property depreciated must 
belong to the assessees and musti be “used 
for the purpose of the business”. The first condition 
is admittedly fulfilled. But the Commissioner thinks the 2nd 
is not. I am inclined to think he is not right in, that view. 
The business here is the business of leasing the buildings and 
mill machinery for being worked as a mill. The rent received 
ig not only for the use of the mill but also to cover the neces- 
sary wear and tear. A portion of that rent represents the 
loss by wear and tear. The lease being of the mill as a 
working concern it is not straining the language of cl. (vi) to 
hold that the machinery and buildings are used for the purpose 
of the lease and that the depreciation caused to them by wear 
and tear arises? so far as the assessees are concerned, from that 
user. Though the direct cause of the wear and tear may be 
the working of the mill by the lessees such working is authoris- 
ed by the lease and is part of the business of the lease. That 
part of the rent which represents the loss due to depreciation 
is not really income to the lessors but is meant to make good 
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the loss on capital value of the machinery. I agree with the 
learried Chief Justice in holding that the assessees here are 
entitled to a deduction for depreciation of their buildings, 
machinery and plants which under the lease they have to 
bear. Whatthat amount properly is for the year of assess- 
ment is for the taxing authorities to find. My answer to the 
reference on the facts of this case is as stated above. 

Beasley, J. The only point upon which I bad any 


doubt was whether it could be said that the assessees were 


themselves carrying on business, because it is not only necessary 
for an assessee before becoming entitled to the deduction for 
depreciation under S. 10 (2) (vi) of the Act to be the owners 
of the property in respect of the property depreciated but 
that also that property must be used for the purpose of the 
business. There is no doubt of course that the assessees are 
the owners of the property; but is the property used for the 
purpose of the business ? This is a case of a limited company 
formed for the purpose of milling rice and in pursuance of 
tHat object the company acquired buildings, mill, machinery 
and plant. Thé company is however authorised in the memo- 
randum of association to lease out the mill to other people for 
rent. The company did not carry on the business of milling 
rice, it availed itself of the authority given to it of leasing out 
the mill for a fixed annual rental. The lessees worked the 
mill and took the profits and under the lease had to do the 
necessary repairs to the mill. They had not however to bear 
loss by depreciation by wear and tear and it is in respect of 
the latter loss that the company claims the deduction under 
S. 10 (2) (vi). The Commissioner of Income-tax has held 
that the property is not used by the assessee for the purpose 
of the business, but I agree with the learned Chief Justice and 
with my brother Krishnan, J. that the view he has taken js 
incorrect. The company could either work the mill itself or 
could let it out to others to do so. One is the business of 
mulling and the other is the business of letting out the mill for 
others to do so. Both, in my view, are equally a business, 
and my answer, therefore, to the reference would be that the 
company is entitled to a deduction for eee of the 
buildings, machinery and plant. 

Government will pay the assessees in sath case Rs. 100 
for their costs. 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT MR. Justice DEVADOSS AND MR. JUSTICE 
WALLER. 

Penumasta Subbaraju ... Appellani* (Appellant in 

S. A. No. 1387 of 1921 on the 

file of the High Court__Plaintif) . 


ks 


others ... Respondents (Respondents 
in do._Defendants). 


Indian Contract Act (IX wf 1872), S.23—Oppesed te public  policy— 
Compromise im a suit providing that owe of the parties should adepi a particular 
boy—¥Family settlemext—Party gaining xo more by adopting thax by refusing to 
adapt under the terms of compromise—Penal clause. 


The plaintiffs father who was living in the family of his father-in-law 
and looking after the cultivation of his properties was given a fourth share 
about 27 acres of land by the three sons of his father-in-law who effected a 
partition after their father’s death, as if he was a member of their family. The 
sons of one of these three sons instituted a mit against the plaintiff for the 
recovery of 9 acres of land on the ground that the granting of a share to the 
plaintiff by their father was not binding on them To this suit the other mem- 
bers of the family were also made partien This suit was compromised accord- 
ing to the terms of which the present plaintiff should adopt the son of one of 
the present defendants within two months from the date of compromise and if 
he did so he should enjoy the entire property which fell to his father’s share and 
if he should fail to take the boy in adoption he should retain only one-half of 
the 27 and odd acres and the other half should go to the plaintiffs in that suit. 
The plaintiff failed to take the boy in adoption and consequently was dispossessed 
of half the properties in execution of the compromise decree. He brought the 
present suit for the recovery of these properties on the ground thet the compro- 
mise is not binding on him as being opposed to public policy. 

Held, (1) that the compromise was a bona fide family settlement-and not 
opposed to public policy; (2) that the clause in the compromise that the plaintiff 
should retain one-half of the properties and give back the other half if he failed 
to adopt the boy was not a penal clause, as, even if he adopted the boy. he would 
get only one-half for his share, the other half going to his adopted son and thus 
he would gain no more by adopting than by refusing to adopt 

Per Devadoss, J.:—The adoption of a boy is a religious act and ie one 
which is necessary for the salvation of the soul. If a person is asked to 
adopt a boy by the promise of sufficient means to maintain himself and the boy, 
the adoption induced by such promise will not be invalid. 


An adoption cannot be declared invalid by reason of any collateral arrange- 
ment or contract entered into between the adoptor and the adoptee’s natural 
father, for it would do incalculable harm to the adopted bov if the adoption is 
to be declared invalid by reason of any arrangement between persons over whom 
he has no control What the law refuses to recognise is the contract or agree- 
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ment whereby third persons who are not parties to the transaction try to acquire 
monetary benefit by promoting it. 

Appeal under clause 15 of the Letters Patent presented 
against the judgment of the Hon'ble Mr. Justice Madhavan 
Nair inS. A. No. 1387 of 1921 preferred to the High Court 
against the decree of the Court of the Additional Subordinate 
Judge of Ellore in A. S. No. 21 of 1921 (A. S. No. 351 of 
1920 on the file of the Court of the Subordinate Judge of 
Ellore) preferred against the decree of the Court of the 
Principal District Munsif of Tanuku in O. S. No. 189 of 
1912. 

T. M .Krishnaswami Aiyar and K.Venkatrama Raju for 
appellant. : 

S. Varadachari, P. Somasundaram and V. Suryanarayana 
for respondents. 

The Court delivered the following 

JUDGMENTS :—Devadoss, J. : The appellant’s father 
Appalaraju was taken into the family of his father-in-law and 
he lived with him as a member of the family. Appalaraju 
and his three brothers-in-law effected a division of the family 
properties and Appalaraju was given one-fourth share in them. 
In 1911 defendants 1 and 2 herein instituted a suit against 
the appellant for the recovery of 9 acres of land on the ground 
that the granting of a share of the joint family property by 
their father was not binding upon them as Appalaraju was not 
a member of the joint family. To that suit the other members 
of the family were parties. The suit was compromised and 
. a razinama decree was passed on 22nd January, 1912. 
According to the terms of the razinama, the plaintiff should 
adopt Thimmaraju, the second son of the plaintiff 
(ist plaintiff in the previous suit) within two 
months from the date of the razi and if he did so he should 
enjoy the entire property which fell to his father Appalaraju’s 
share and if he should fail to take the boy in adoption he should 
retain only one-half of the 27 and odd acres and the other 
half should go to the plaintifs. The appellant failed to take 
the boy in adoption and he now sues for the recovery of half 
of the 27 and odd acres on the ground that the razinama is 
not binding on him as it was brought about by fraud. The 
question of fraud is found against and the only point that is 
now urged for setting aside the razinama is that it is opposed 
to public policy and therefore the appellant is entitled to get 
back the 14 acres of which he was dispossessed in execution of 
the razinama decree. Madhavan Nair, J., held that the 
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razinama was a bona fide family settlement and it could not be 
impeached by the appellant. 


The main contention urged on behalf of the appellant 
is that the term as regards taking the boy .in adoption is 
opposed to public policy as no one can be compelled to make 
an adoption and any consideration paid for taking a boy in 
adoption is illegal and opposed to the Hindu Law. The 
admitted facts are, the appellant’s father Appalaraju was the 
son-in-law of Subbaraju. He belonged to a different family 
and on his marrying.the daughter of Subbaraju he was asked 
to live in the family and look after the cultivation. It is 
immaterial to consider now whether Appalaraju brought the 
properties of his own family and made them part of his joint 
fanfily property. After the death of Subbaraju the three 
sons effected a division of the family property and gave 
Appalaraju a fourth share. The grandsons by one of the 
three sons of Subbaraju attacked the arrangement on the 
ground that their father had no right to give away a portion 
of the family property to a stranger of the family, and the 
other members of the family supported the contention of the 
plaintiffs. In order to bring about peace in the family and 
in order to prevent further litigation and loss, arbitrators 
settled the disputes between the parties in a way which was 
considered satisfactory to all of them. 


If the suit went against the present plaintiff (the rst de- 
fendant in the suit of 1911) he would have lost not only the. 
9 acres claimed by the plaintiffs in their suit but the 18 and 
odd acres which represented the share of the two brothers-in- 
law of Appalaraju. The appellant was allowed to retain all “ 
the properties that were given to his father by his maternal 
uncles on condition that he should adopt the second son of the 
ist plaintiff within two months and if he did so all the property 
which fell to the share of Appalaraju should be enjoyed as 
joint family property of the plaintiff and his adopted son and 
that if he failed to do so half of the property in his possession 
should be delivered to the plaintiffs. When an arrangement 
of this kind is brought about in the interests of the members 
of a family, it would require very strong grounds to set it 
aside at the instance of any one of the parties to the arrange- 
ment. > 

The appellant was childless at the time. His wife is a 


daughter of one-of the sons of Subbaraju. As he was childless 
he would have naturally liked to adopt some boy and defend- 
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ants 2 to 7 wished that the appellant should adopt one of the 
sons of the family so that the appellant might remain in the 
family aad that his line should be perpetuated 
without in any way disturbing the peace of the family. Can 
it be said in those circumstances that the arrangement was 
illegal and one that was opposed to public policy? It is 
argued vy Mr. T. M. Krishnaswami Atyar for the appellant 
that an adoption should be a voluntary act, that no person 
should be forced or coerced into making an adoption, and that 
no inducement should be held out for making an adoption. 
The adoption of a boy is a religious act and is one which is 
necessary for the salvation of the soul. If a person is induced 
to do what is necessary for his salvation and the salvation of 
his ancestors, could his act be considered illegal ? Ifa person 
is asked to adopt a boy by the promise of sufficient means to 
maintain himself and the boy, | do not think that the adoption 
induced by such promise would be invalid, or would militate 
against the rules of Hindu Law governing adoptions. If 
an inducement is made to a man to adopt a boy whom he could 
not adopt or whose adoption would be of no avail to him the 
‘matter would be different. But where the boy suggested is a 
proper person to be adopted, any proper inducement to him 
would not invalidate the adoption. It is well settled that if 
a person promises to settle some property or give a sum of 
money on condition or in case that the other person marries 
the promigor’s daughter or any girl in whom he is interested 
not only would the marriage be valid but the promisee would 
be entitled to enforce against the promisor the promise where- 
by he was induced to marry the girl. This principle is stated 
by Lord Chancellor Lyndhurst in Hammersley v. De Biel (1): 
“The principle of law, at least of equity, is this__that if a party 
holds out an inducement to another to celebrate a marriage 
and holds them out deliberately and plainly, and the other 
party consents, and celebrates the marriage in consequence of 
them, if he had good reason to expect that it was intended that 
he should have the benefit of the proposal which was so held 
out, a Court of Equity will take care that he is not disappointed, 
and will give effect to the proposal.” The promise to settle 
some property or to give a certain sum of money on the pro- 
misee marrying a particular individual is enforceable in law 
both in England and in India. It is difficult to see why an 
adoption which takes place by reason of a promise to pay a cer- 
tain sum of money or settle some property on the adopter is 
1. (1845) 12 Cl & Fin 45:8 E R 1419 at 1327. 
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opposed to public policy. As observed by Chandavarkar, J., 
in Shri Sitaram Pandit v. Shri Harihar Pandit (2), “A boy 
is adopted by a sonless Hindu for perpetuating his line; paying 
oft his dues to his ancestors, keeping up his name, and securing 
for him and his ancestors a place in heaven. These are 
sacred purposes according to the Hindu Shastras.” That 
being the object of an adoption, an inducement to a man to 
adopt a proper boy is not an improper or an illegal act, and 
an adoption taking place under an inducement is not invalid. 

What is urged before us is that it restrains the plaintiff- 
appellant from adopting whomsoever he liked and such a 
restraint is improper. There was no restraint on the appel- 
lant’s adopting anybody before the razinama was entered into. 
It was only for the sake of the peace of the family and for 
the benefit of the appellant that he was asked to take the 
second son of the rst plaintiff in adoption. It was open to 
him to have refused to consent to such a condition in which 
case the plaintiffs in that suit might have succeeded in getting 
a decree in their favour. It cannot therefore be said that 
the appellant’s discretion was fettered by any arrangement as 
that evidenced in the razinama. 

Great reliance is placed upon Eshan Kishar Acharjee 
Chowdhry v. Haris Chandra Chowdhry (3) for the 
position that no consideration should be given for 
taking a boy in adoption and that taking a boy in adoption for 
a consideration paid to the father would make the adoption 
invalid. In that case it was held that “ An adoption of a son 
after payment of price is not recognised in the present, the 


' Kali, Yuga. The only adoption now recognised is that of 


the dattaka son, or son given. A contract to give a son in 
adoption, in consideration of an annual allowance to the 
natural parents is void under S. 23 of Act IX of 1872, inas- 
much as the contract, if carried out, would involve an injury 
to the person and property of the adopted son, and would 
defeat the provisions of the Hindu Law.” The plaintiffs 
therein wanted to enforce a contract which was entered into 
at the time when the boy was given in adoption. The adop- 
tion itself was not declared invalid but it was held that the 


plaintifis could not sue on the contract. An adoption cannot 


be declared invalid by reason of any collateral arrangement of 
contract entered into between the adoptor and the adoptee’s 
natural father, for it would do incalculable harm to the adopted 
boy if the adoption is to be declared invalid by reason of any 


2. (1910) I LR 35 B 169 at 180. 4. (1874) 13 Beng L R App 42. 
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arrangement between persons over whom he had no control. 
By adoption the adopted boy loses his rights in the natural 
family and if the adoption is declared invalid he could not 
acquire any rights in the adoptive family, and it would not be 
proper to visit on the adopted boy the sins of the natural father 
and the adoptive father, for the adoptee in the dattaka form 
ig a minor and is not in a position to have a say in the matter 
of the arrangement between them. It is upon this principle 
that a boy who is taken in adoption under an agreement which 
is unenforceable in law is held good and the arrangement is 
considered to be collateral. If the adoption is otherwise good, 
that is to say, if the adoptor could make a valid adoption, if 
the adopted boy was a proper person and if the ceremony pi 
adoption was properly performed, it is opposed to natural 
justice that the adoption should be set aside for anything which 
preceded the adoption. In Murugappa Chetty v. Nagappa 
Chetty (4) it was held that the receipt of money 
by the natural father in consideration of giving his son and 
the payment of such by the adoptive father though illegal and 
opposed to public policy, do not make the adoption invalid, as 
the gift and acceptance of the boy is a distinct transaction 
clearly separable from the illegal agreement and payment. 
Such payment has not the effect of converting the adoption 
into an “affiliation by sale, a form now obsolete.” Mr. Justice 
Subramania Aiyar, who delivered the judgment in that case, 
referred to the practice which prevailed among a certain class 
of people of taking money consideration for giving a boy in 
adoption. In every case of adoption the natural father ex- 
pects some benefit for himself or for his son and nobody would 
think of giving a boy in adoption to a pauper. Mercenary 
consideration enters into most transactions like adoption and 
marriage, and the adoption or marriage is not rendered invalid 
merely because persons other than the contracting parties or 
persons interested in them have a mercenary motive. What 
the law refuses to recognise is the contract or agreement where- 
by third persons who are not parties to the transaction try to 
acquire monetary benefit by promoting it. 

Even the adoption of an only son has now been held to be 
valid, however reprehensible that may be according to the strict 
mentions of Hindu jurists. The Court always try to give effect 
to an arrangement which is irrevocable and are very reluctant 
to set aside such an arrangement, unless the arrangement itself 
is illegal or opposed to public policy. In Venkata Krishnayya 

4. (1905) IL Rag M r6r; 16 ML J aa, 
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v. Lakshmi Narayana : (5) it was held that, although 
a marriage when performed in the Asura form is 
valid, an agreement to pay to the father any consideration for 
such marriage is not valid and the money cannot be recovered 
by a suit. If the money had been paid and the marriage 
solemnized, the money could not be recovered. In Devara- 
yan v. Muthuraman (6) it was held an arrangement 
between 4 and B that Bs daughter shall marry 4’s son and 
that, if she fails to do so, B shall pay a sum of money to A, is 
opposed to public policy and void under S. 23, Indian Contract 
Act. These cases illustrate the principle that a proper act 
when properly done should not be declared invalid or set aside 
by reason of anything which took place not between the con- 
tfacting parties but between third persons interested in the 
contracting parties. 

The next contention urged is that the clause in the razi- 
nama is a penal clause and therefore should be relieved against. 
The clause is — 


“Jf for any reason if the rst defendant should fail to make an adoption 
in the said manner, the rst defendant should enjoy as rightful owner ouly one- 
half out of the entire property mentioned in the plaint schedule, that is, acres 37- 
79 1|2 and the house according to good and bad qualities, that the rst defendant 
should deliver possession of the remaining half of the property to the plaintiffs 
for being enjoyed by them”. 


The appellant if he failed in the suit of 1911 would 
have lost the whole of his property. By the arrangement he 
was allowed to retain the whole of the property if he adopted 
the boy. By adopting the boy the appellant’s share would be 
one-half of 27 odd acres as the adoptive son would be entitled 
to an equal share and by not adopting the boy his share is not 
taken away. It is to his advantage to make an adoption and 
if he adopted the particular boy he would get for the boy half 
the suit property. Whether he makes an adoption or not the 
share to which he would be entitled would be the same. It is 
therefore not easy to conceive how the clause could be said to 
be a penal clause. 

Tt is next urged that the plaintiff if he succeeded would be 
only entitled to one-third of 29-79 acres and his share being 
one-half nearly 14 acres if the adoption did not take place the 
clause should be considered a penal clause. As already point- 
ed out it was a family arrangement and it must have been con- 
sidered an equitable arrangement at the time. It is suggested 
that for costs and other reliefs 5 acres more were arranged 

s. (1908) ILR s2 M 185: 18 ML J 403 (F B). ` 
6. (1912) TLR 37 M 393: 24 M L J 810. 
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‘to be given to the plaintiffs in case the adoption did not take 
place, and as we have no materials before us as to why 5 more 
acres were to go to the plaintiffs in the suit in case the adoption 
did not take place, we cannot consider the contention and 
family arrangement such as this should not be lightly upset. 
We concur in the reasoning of the learned Judge and the con- 
clusion he arrives at, namely, that this is an equitable arrange- 
ment. There was no conflict between duty and interest in 
this case. On the other hand, the appellant of his own free 
will consented to make the adoption and in order to benefit the 
boy to be taken in adoption the plaintiffs agreed to allow him 
to retain the property in the suit and if he did not make the 
adoption he was to lose the advantage which was promised to 
him. . 

In the result the appeal fails and is dismissed with costs 
of 1 and 2 respondents. 

Waller, J. -_There is, to my mind, nothing that is con- 
trary to public policy in the agreement which was intended to 
settle a family dispute. It cannot be said that the appellant 
was either induced or forced by it to make an adoption. Tf 
he adopted he took half the property and the adopted son took 
the other half. If he failed to adopt, he still took half the 
property. Whichever course he followed, the result was, as 
far as he was concerned, the same. He gained no more by 
adopting than he did by refusing to adopt. There was there- 
fore no improper inducement to adopt. He lost nothing by 
not adopting. There was therefore no penalty for his failure 
to do so. I agree that the appeal must be dismissed with 
costs of respondents 1 and 2. 

N.S. Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 
RAMESAM. 

Messrs. Walker & Co., a firm of 
merchants carrying on business 


in Second Line Beach, Madras ... Appellan'ts* (Defts.) 





v. 
Messrs. G. Abdul Aziz Saheb & Co., 
a firm of merchants carrying on 
business at premises No. 20, Sydenham’s 
Road, Periamet, Madras ... Respondents (PIfs.). 
Trust deed—Suit by xon-assenting creditor te racever the value ef goods 
comsigned as a free comsignenext—Execution of trust deed by the debtor—Im- 
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pleading of the prustecs as defendants by the plaintif te fellow the geods er 
their proceeds in thair hands—Plaintiff whether must be taken to have given up 
kis right of action against kis debtor as haring accepted the deed. 

The plaintiff brought the suit to recover the value of certain goods con- 
signed by him with the rst defendant as a free consignment. After the insti- 
tation of the sult, the rst defendant executed a trust deed in favour of his 
creditors, The plaintifs name did not occur in the ‘list of creditors at the 
end of the deed. The plaintiff applied to implead the trustees as the and 
defendant to the suit on the ground that the consigned goods were held by the 
1st defendant as trustee for the plaintiff and that he can follow the goods or 
their proceed into the hands of the trustees under the trust deed and the same 
was ordered. The Court found that the trust fund was not identifiable and 
Consequently disallowed the claim against the and defendant but gave a decree 
against the 1st defendant. On appeal the rst defendant contended that the 
plaintiff must be taken to have given up his right of action against the 1st 
defendant by impleading the and defendant. 

Held, that the plaintiff cannot be said to have given up his claim against 
the 1st defendant, simply because he wanted to make the and defendant alm 
Hable on the ground that the amount due to him was trust money in his hands 

Quaere: Where a clanse in a trust deed provided that, in the discretion of 
the truste, or if a majority of the Committee of Inspectors directs, it shall be 
lawful for the trustee to pay in full or otherwise than by dividends under the 
trust deed, any creditor or creditors who shall decline to execute or assent to the 
trust-deed, whether a mere attempt on the part of a creditor to obtain a pay- 
ment larger than the dividend under such a clause, not agreed to by the trustee, 
and not coupled with any other conduct on the part of the creditor will amount 
to an acquiescence in the deed of eesignment. 


On appeal from the judgment af the Hon’ble Mr: Justice 
Coutts Trotter, dated 30th August, 1923, passed in the 
exercise of the Orditiary Original Civil Jurisdiction of the 
High Court in C. S. No. 714 of 1922. 

R. N. Aingar instructed by Messrs. King and Partridge 
for appellants. ; 

K. Bhashyam Aiyangar and F.C. Gopalaratnam for 
respondents. 

The Court delivered the following 

JUDGMENT :— This is an appeal from the Original Side. 
The suit was brought to recover the value of certain goods 
consigned by the plaintiffs with the xst defendant firm of 
Messrs. Walker & Co. as a free consignment. The suit was 
filed on 24th August, 1922, and the written statement of 
Messrs. Walker & Co. was filed on 2nd October, 1922. By 
that time, Messrs. Walker & Co. had executed a trust-deed in 
favour of the creditors with the firm of Messrs. Fraser & Ross 


< as trustees. In the list of creditors at the end of the deed, 


the plaintiff's name does not occur. We are informed that 
the written statement of Messrs. Walker & Co. was signed by 
Mr, Fraser under çl. (2) of the deed authorising him to 
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defend suits against Messrs. Walker & Co. In December 
1922 the plaintiff having heard of the assignment, applied by 
‘Judge’s summons to make Messrs. Fraser & Ross parties to 
the suit and their firm was impleaded as 2nd defendant. 

The plaintiffs’ contention that the 2nd defendant was 
liable on the ground that the consigned goods were held by 
Messrs. Walker & Co. as trustees for the plaintiffs and that 
the plaintiffs can follow the goods or their proceeds into the 
hands of the assignees, was disallowed by the learned Chief 
Justice on the ground that the trust fund was not identifiable. 
He relied on Jn re Hallest and Co. : Ex parte Blane (1). He 
also held that the plaintiffs did not give up their right of action 
against the 1st defendant by impleading the 2nd defendant. 
The 1st defendant appeals and the contention before the 
learned Judge has been repeated before us. 

The principle has been stated thus by Lord Cranworth in 
Forbes v. Limond (2) ~~ 

“But this, I think, is perfectly certain that no person can be considered 
to have impliedly acceded to a deed of this sort within the true meaning of 
that expression, who has not put himself in precisely the same situation with 
regard to the debtors as if he has executed it; the principle of the rule being 
that, if you put yourself in the situation of having the benefit of a deed you 
must bear its obligations although you have not literally executed the deed”. 
In the case of Im re Brindley: Ex parte Taylor, Sons and 
Co. (3) it was held that the creditor could not file the 
bankruptcy petition as he assented to the deed of assignment. 
Vaughan Williams, L. J. relied on two acts of the creditor, 
(1) he accepted payment for timber supplied to the trustee, 
and, (2) he attempted to obtain a sum of money which he 
could obtain effectively only under the deed, & e., under the 
last clause of the deed which provided that, in the discretion 
of the trustee, or, if a majority of the Committee of Inspectors 
directs, it shall be lawful for the trustee to pay in full or other- 
wise than by dividends under these presents, any creditor or 
creditors who shall decline to execute or assent to these pre- 
sents. Stirling, L. J. expressly mentioned the first reason and 
not the second. But, towards the end of his judgment he 
stated : “For these reasons and other reasons stated by the 
Lord Justice, I think the appeal ought to be allowed.” 
Cozens-Hardy, L. J. said : “I am of the same opinion and for 
the same reasons.” He then pointed out that the last clause 
of the deed was a most improper clause as it offers a bribe to 
non-assenting creditors. I doubt if a mere attempt to obtain 





1. (1894) 2 Q B 237. 2. (1854) 4 De GM & G 298 at 31g. 
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a payment larger than the dividend under such a clause, not 
agreed to by the trustee, and not coupled with any other con- 
duct on the part of the creditor (as is the case just cited) will 
amount to an acquiescence in the deed of assignment and if it 
does not, thcre is nothing in the present case to show that the 
plaintifs have “ put himself in the situation of having the bene- 
fit” of the deed to use Lord Cranworth’s language. But 1 
will assume that a mere attempt to obtain payment from a 
trustee under a clause of the kind may amount to an 
acquiescence. ln the present case, there is such a clause 
(cl. 8). 

But what are the facts of the case before us? The 
plaintefis never agreed to accept a payment pro rata. It is 
stated by the learned Counsel for the appellant that Messrs. 
Fraser & Ross were and are willing to pay the plaintif pro 
rata. ‘The plaintiffs would not have it but insisted on a decree 
for the'full amount claimed and because of this, the suit was 
dismissed im toto against the 2nd defendant. Nor did the 
plaintiff make any reference to cl. (8) of the deed either in 
the affidavit or in the plaint. In paragraph 4 of the affidavit, 
in stating the contents of the deed, they referred to the power 
of the trustee to pay either pro rata or the whole amount if the 
creditor is a secured creditor or if there are trust moneys due, 
but there is no reference to the power of the trustee to pay a 
larger amount to a non-assenting creditor in his discretion, In 
paragraph 5 they wind up by saying -— 

“Leave should be granted to the plaintiff to make the Necessary amend- 
ments to the plaint alleging cause of action against the trustees also, as it is 
necessary that any adjudication that may be made should bind Messrs. Fraser 
and Ros not merely as Agents of Messrs. Walker and Co, but alo as 
trustees.” 

Leave was granted and paragraphs 10 (a) and 10 (b) 
added to the plaint paragraph 10 (2) stated the summary of 
the contents of the deed of assignment. In paragraph 10 (b) 
the plaintiffs say +_ 

“The moneys realized by the rst defendant are plaintiffs moneys in the 
hands of the xst defendant firm or in other words trust moneys payable to 
plaintiffs specifically, The plaintiffs therefore submit that they are entitled to be 
paid even “by the and defendant firm preferentially and in full.” 

They, did not refer to cl. (8) of the deed but alleged as the 
ground for 2nd defendant’s liability that the proceeds of the 
goods were trust moneys. This is the only ground given for 
2nd defendant’s liability. The use of the word “preferentially” 
in paragraph 10 (b) without referring to cl. (8) of the deed 
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cannot amount to more than is implied by the use of the words 
‘in full” following it and this is all what the learned Chief 
Justice must have meant in the last sentence of the paragraph 
in his judgment dealing with this question. 

Not only was 1st defendant not given up but it is also 
expressly stated that the 2nd defendant's liability was to be 
in addition to the 1st defendant's by the use of the word “even” 
in paragraph 10 (b) of the plaint and “also” in the affidavit. 

If the trust fund was identifiable or the goods could be 
traced to the trustee’s hands both the defendants would be 
fully liable and it is not a case where only one or the other can 
be liable. The claim in paragraph 10 (b) is thus one founded 
on a legal basis and not on the terms of the trust-deed. e As 
the trust. fund was not identifiable the double claim failed, 
but because of this double claim, the intention cannot be im- 
puted to the plaintiff in the absence of clear and unambiguous 
words or acts amounting to abandonment of the 1st defendant. 
So long as the claim against the 2nd defendant is attributable 
to the ground that there were trust moneys and is coupled with 
the claim against 1st defendant there can be no élection to give 
up 1st defendant nor acquiescence in the deed. Nor does the 
case of Harland v. Binks (4) help the appellant. There 
the creditor applied to the trustee for an explanation and when 
he received the trustee’s reply expressed himself that “ he was 
satisfied’ and Lord Campbell held that this amounted to 
acquiescence. In the present case we have neither negotia- 
tions nor any act outside the Court and all that can be relied 
on by the appellant is contained in paragraphs 10 (b) of the 
plaint and (5) of the affidavit both making it clear that the 
1st defendant was not to be given up. Though it turned out 
that plaintiff cannot make the 2nd defendant liable in the way 
he wished, it is clear that he never wished to make them liable 
on a footing which involved the giving up of the rst defendant. 
The appeal fails and is dismissed with costs. 

If we had come to the conclusion that the plaintiff accepted 
the deed, it would involve a miscarriage of justice to dismiss 
the suit ia toto. The plaintiff could be then entitled to a decree 
pro rata against the 2nd defendant. But this can be given 
under O. 41, R. 33 only after adding them as.parties in the 
interests of justice__a course to which the appellants’ counsel 
has no objection. But on the view we take, it is unnecessary. 


N.S. Appeal dismissed. 


4. (1850) 15 Q B 714. 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA Rao. 


Erath Unikkat Tarwad Karnavan and 
Manager Eressa Menon ... Appellant™ (Plaintiff) 


U. 
Abdul Rahiman alias Kunhutti and 
others ` ... Respondents (Defendants). 
. Limitation Act, S. 20 (2)—Receipt of remi by morigagese—Lease of mortgaged 
property by mortgagee to mortgagor—Reut payable under, including Government 
revenue payable in respect of mortgaged property—Stipulation in lease deed for 
payment thereof by mortgagor—Payment thereof by morigager im pursuance of— 
If amounts te receipt of rent by mortgages—Lease to mortgagor one from year to 
year—Rent if a charge on property—Period for which remi recoverable in suit 
by mortgagee—Mertgage and lease if part of one tramsdction or independent and 
Separate transactions—T est—Period for which reni recoverable by mortgagee im 
latter case. i 
Defendants executed a mortgage deed in favour of the plaintiff which recited 
that the properties were put in the possession of the mortgagee. On the next 
day the plaintif (mortgagee) executed a lease deed in favour of the defendants 
(mortgagors) the effect of which was to tranafer posession back to the mortga- 
gora who agreed to hold the property as the lessees of the mortgagee. By the 
lease deed a certain lump sum (in cash and paddy) was fixed as rent; the 
Government revenue and the suichevarem, the mortgagors were to pay out of 
that rent, and they were to pay the balance remaining to the mortgagee. Under 
the mortgage deed the income less Government revenue and s¥chavaram was to 
be appropriated towards interest. | The mortgage was not an usufructuary mort- 
gage, pure and simple, because it contained a covenant on the part of the mort- 
gagors to pay the amount, and it also enabled the mortgagee in case of default 
to recover the sum by bringing the property to sale. In a suit brought by the 
mortgagor for the recovery of the sum due under the mortgage by a sale of the 
property, it was admitted that the relationship of lessor and lessees subsisted be- 
tween the plaintiff and the defendants up to the date of suit and that the defend- 
ants had throughout the period paid Government revenue in respect of tht suit 
properties, The question for decision was whether the payment of the Govern- 
ment revenue by the mortgagors amounted to a receipt of rent by the mortgagee 
within the meaning of S. 20 (2)of the Limitation Act. 
Held, that the payment in question did amount to a receipt of rent by the 
mortgagee within the meaning of S. 20 (2). 
The payment must, in view of the obligations imposed on the mortgagors by 
the lease deed, be deemed to be a payment on behalf of the mortgagee. 
The Government revenue being by the lease deed part of the rent 
reserved thereunder, it must be treated as rent within the meaning of S. 20 (2), 
-The payment, by the defendants is really a receipt of the sum paid by the 
mortgagee. 
Receipt of rent to be effectual under S. 30 (23) need not amount toa pay- 
ment of interest or payment of principal ao as to satisfy the first part of that 
section, and the fact that the Government revenue, while being under the terms 
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of the mortgage and lease deeds, a part of the rent, wras not interest, makes no 
difference. Receipt of rent mentioned in sub-S. (2) is not subject to the condi- 
tions mentioned in sub-S. (1). The meaning of 8. 20 is that a fresh period of 
limitation shall be computed from the time of the payment referred to in sub- 
S. (1) or the receipt referred to in wib-S. (2). 

Held further that, though in the opening portion of the lease deed the lease 
was stated to be for a fixed period of year, the parties intended to enter 
into a lease from year to year, and the mortgagee was entitled to a decree with 
charge on the property for rent with interest as provided in the document for a 
period of twelve years immediately preceding the suit. 

The mortgagee contended that the mortgage and the lease deeds really con- 
stituted one transaction, and that he was, on that footihg, entitled to 


interest for the whole period from the date of the mortgage to the date of suit ' 


which was instituted nearly 20 years after the date of the mortgage. 


Held, disallowing the contention, that, on the true construction of the two 
documents, the parties must be deemed to have intended that each should consti- 
tute a distinct and independent transaction. 


It is a question of intention whether a mortgage deed and a lease deed by 
the mortgagee to the mortgagor leasing the mortgaged property to the latter 
should be read together and be held to constitute a single transaction or should 
be taken separately and exch regarded as a separate and independent transaction. 
Each case must depend upon its awn farts 


Appeal against the decree and judgment of the Court of 
the Subordinate Judge of South Malabar at Calicut in O. S. 
No. 9 of 1920. / 

B. Sitarama Rao and A. Vasudeva Menon for appellant. 

K. P. M. Menon and P. Govinda Menon for respond- 
ents. 

The Court delivered the following 

JUDGMENT :— The plaintiffs filed the suit out of which 
this appeal arises, for enforcing the terms of two deeds, a 
mortgage deed and a lease deed, Exs. C* and Dt respectively. 





EXHIBIT C^. 
Moxtoace Dem sy K. P. Koya to Unum MERON 


Mortgage deed with possesion executed on the 1ath Meenam 1073 (a4th 
March, 1899) by the eons of Kunnath parambil Kunhammu, deceased, vix.: 
(1) Koya, Karnavan and Manager, (2) Younger brother Kunhammad, 
(3) Avuthala, and (4) Abdul Rahiman alias Kunbutti, of Pothanur amsam and 
desam, Ponnani taluq, in favour of Erath Unikkat Kalliani Amma’s son Unniri 
Menon, Karnavan and Manager of the tearwad, of Edappal amsam and desam, 
the said talug. We are entitled to the a2 items of properties described in the 
Sch. A below on the rights thereon as shown in Sch. B “We have this day 
mortgaged to you with possession the said items together with the kuxhikurs and 
chamayame and the encumbrances shown below for Rs. 4,800; as satisfaction has 
been rendered to us in the following manner in respect of the consideration of 
Re 4,800 aforesaid towards our tarwad necemity. and as we have this day given 
possession to you of items 1 to ag in the schedule together with all kuzhikurs and 
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The mortgage deed, dated 24th March, 1899, recites that 
the properties were put in the possession of the mortgagees. 





chamayams on items 5, 6, 7, 9, 10, 12, 21 and 22, you shall hold or cause to 
hold posesion of all the items in the schedule together with the kuzhikurs and 
chamayamspay the Government revenue and jenm: michavaram and appropriate 
the balance of the income towards interest on the said amount of Ra 4,800, 


‘The amount due to you this day made up of the balance ovt of the amount 
due to you in accordance with the decree in Suit No. 446 of 1886, Kootnad, 
after deducting the amount as per panayam executed previously, and obtained 
against executant No. 3 among us exclusive of what has been relinquished, is 
Rs 2,507-7-11; the amount received to discharge the debt due to Pallassana 
gramam Seshan Pattar exclusive of what has been relinquished is Ra 90; the 
amount due to Thokkanam veettil Kunhammad over items 2 to 22 in accordance 
with ghe panayam deed, dated 8th Karkatakam 1069 (2and July, 1894) is 
Re 1,085 and 487 paras of paddy, the amount due in accordance with the pattam 
chit of the sald date exclusive of revenue and mickavaram at 306 paras and 
28 nazhis of paddy per annum according to 30 Thappu inclusive, of 1074 
(1898-99) and exclusive of what has been paid, is 1,738 paras and xo nazhis 
of paddy; the value calculated for the said principal amount and interest is 
Re 2,202-8-1; the said panayam right together with interest was obtained on 
assignment by Konganam veeti] Seydutti Haji in accordance with assignment 
deed, dated sth Kanni, «073 (21st September, 1897); the amount therefore 
reserved with you to be paid to Seydutti Haji aforesaid is Ry 2,208-8-1; under 
all the said items together, Rs 4,800 has been satisfied to us 

But on your demand of the panayam amount of Rs 4,800 at any time after 
the expiry of one year from this date, we agree to pay you the same in a lump 
sum and obtain release deed at our cost together with the documents described 
in Sch. B which you shall obtain when the encumbrance due to Seydutti Haji 
aforesaid shall be discharged. If we make default in our payment of the pana- 
yam amount, you shall be at liberty to recover the same by the sale of all our 
rights on the schedule items together with all the kushikurs and chamayams on 
them and personally from us. These items have been attached by you and 
proclaimed for sale on the coming 6th March, in satisfaction of decree debt in 
Suit No. 446 aforesaid and petition was presented through vakil in M, P. 
No. 437 of 1899 to postpone the sale and for permission to dispose of the pro- 
perties by private sale; the said petition was admitted and favourable orders 
passed thereon; and on further petition the sale has been postponed to the a7th 
March. We have made you believe bowa fide that there are no other encum- 
brances on the aforesaid items to anybody else. It has been agreed that when- 
ever at the proper season the panayam amount is paid after the expiry of one 
year from this date, the items shall be surrendered together with the documents 
got back on the discharge of the encumbrance. This deed is in addition to 
the mortgage deed with posession for Ra 4,000 executed by four of us on the 
sth Meenam, 1073 (17th March 1898) and registered as No. 860, Kuttipuram, 
on the 4ret March, 7898. 


EXHIBIT Dt. 
Patram CHIT sy Koya, ETC., TO UNNIRI MENON. 


Pattam chit executed on the 14th Meenam, 1074 (a5th March, 1899) by | 
the sous of Kunnath parambil Kunhammu (deceased) of Pothanur ameam and 
desam, Ponnani taluq, viz.: 1. Koya, the Karnavan and Manager, 2 Kun- 


. N 
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The effect of the lease deed which was executed on the next 
day was to transfer possession back to the mortgagors who 
agreed to hold the property as the lessees of the mortgagees. 
Legal possession was thus transferred to the mortgagees who 
thus became the lessors and the physical possession remained 
with the mortgagors whose possession was that of the lessees. 
In other words, the transaction was of the usual type—a 
possessory mortgage, possession being left with the mortgagors 
under a rental agreement. Ex. C, however, is not an usufruc- 
tuary mortgage pure and simple, for, it contains a covenant 
on the part of the mortgagors to pay the amount and it also 
enables the mortgagees in case of default to recover the sum 
by bringing the property to sale. Itis this clause that enables 
the plaintiff to ask for a sale of the property. The learned 
Subordinate Judge has passed a decree for the principal amount 
covered by Ex. C and for arrears of rent under Ex. D for 
three years previous to the institution of the suit. This judg- 
ment is challenged both by the plaintiffs and the defendants, 





hammad, 3. Arudal, and 4. Abdul Rahiman alias Kunhutti, in favour of Erath 
Unikkat Unniri Menon, son of Kalliani Amma, Manager of the tarwad of 
Edappal ameam and desam, the said taluk. Out of the 22 items described in 
the schedule below which we bave mortgaged with possession to you yesterday 
for Ra 4,800 being the debt incurred for our tarwad necessity, we have taken 


charge of items 5, 6, 7, 9, 10, 12, 21 and a2 together with all kuzhikurs and . 


chamayams on rent for one year and we have towards security of rent paid an 
advance rent of Rs, 142-13-10. The annual rent on account of the parambas is 
Ru 64 and 588 paras of paddy equivalent in value to Ra 336 at Rs 1-9-2 per 
para at the current rate. Out of this the amount allowed to us for Government 
revenue, the upkeep expenses of the parambas and michaveram is 15 paras and 
aa34 naxhis according to the standard saxhi and Ry 64. Exclusive of ihe 
above, the annual rent which ought to be given to you is 57a paras and 
734 naxhis according to the standard nazhi. We agree to pay the said paddy 
of 572 paras and 734 nexhis of paddy according to the standard naxhi after 
getting the paddy cleaned in the months of Kanni and Makarem 1075 end 
also give you the revenue and michavaram and get the pattam chit endorsed in 
respect of the payment on the day they are given and also surrender the items 
at our cost. If we made default in the payment of rent on the fixed periods, 
the arrears shall be set off against the advance rent and for the balance the 
equity of redemption on the items over and above the panayam right has this day 
been settled as a mortgage; if arrears of rent are allowed, they shall be paid 
with interest 2t a per cent. for the period until they are cleared; if default be 
made in the payment of revenue and mickevaram and if you happen to pay he 
same, you are at liberty to realise the same together with interest at 2 per cent. 
per mensem by the sale of the equity of redemption on the items over and above 
the said panayam right and the balance, if any, shall be paid out of our other 
_ Properties and ourselves shall be Hable for the same. In witness hereof are 
the undersigned, written in the hand of Elasseri Variath Krishna Variar. 

4 + a e + . 
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the plaintiffs (in their appeal) stating that they arc entitled” 
not only to the principal but also the interest in full under 
Ex. C and the defendants urging (in their memorandum of 
objections) that the claim is barred by limitation excepting in 
regard to rent for three years previous to the suit and that che 
decree in other respects is wrong. 

We shall deal with the plaintiffs’ claim to principal and 
interest separately. The amount under Ex. C became pay- 
able at the expiry of a year from its date, that is, in March 
1900 and as the suit was filed in 1920 the claim would be prima 
facie barred by limitation. The plaintiff, however, relies upon 
S. 20 (2) of the Limitation Act and says that his claim is taken: 
out of the statute of limitation by reason of a receipt of rent 
under that sub-section. The question to be decided is, has 
there been a receipt of rent within the meaning of S. 20 (2) ? 
It is necessary in this connection to clear the ground by saying 
that the defendants have acquiesced in the decree for rent 
passed by the Lower Court and this is consistent with the 
admission before us that the tenancy under Ex. D is subsisting. 
We shall presently consider what is the proper construction 
of Ex. D, but it is sufficient for the present purpose to observe 
that it is conceded that the relationship of lessor and lessee 
between the plaintiffs and the defendants continued at the date 
of suit. Ex. C directs the mortgagees to pay Government 
revenue, jenmi michavaram and to appropriate the balance of 
the income towards the interest due on the principal amount of 
Rs. 4,800. This arrangement pre-supposes that possession 
was to remain with the mortgagees. By Ex. D a certain lump 
amount (in cash and paddy) was fixed as rent; the Govern- 
ment revenue and michavaram the mortgagors were to pay out 
of this rent and they were to pay the balance remaining to the 
mortgagee. Under Ex. C the income less Govern- 
ment revenue and michavaram was to be appropriated towards 
interest. The liability to pay Government revenue and 
michavaram primarily thus rested on the plaintiffs but by Ex.D 
the defendants were constituted the plaintiffs’ agents for the 
purpose of making these two payments. As the property was 
given back to the defendants on lease and as the income would 
be received by, them, they were directed to pay these two 
amounts. The learned Subordinate Judge has held as a 
question of fact that the mortgagors during this period paid 
the Government revenue on plaintiffs’ behalf. He has fur- 
ther held as a question of law that such a payment takes. the 
case under S. 20 (2) out of the statute of limitation. In our 
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opinion, his conclusion on both these points is correct. In 
paragraph 6 of the plaint the plaintiffs distinctly allege that 
michavaram and revenue were paid by defendants 1 to 20 and 
their ancestors. In paragraph 7 of the additional written 
statement, the fact of payment by the defendants and their 
ancestors is not denied but the plea taken is that the payment 
was not made on account of the plaintiffs. It is thus undis- 
puted that the defendants and their predecessors paid Govern- 
ment revenue in respect of the suit properties. The question 
is, did they make the payment on behalf of the plaintiffs? 
Under Ex. D they undertook to make the payment. Their 
position as lessees was not repudiated. To the date of suit it 
is conceded that their position was that of tenants. Why 
should it be then assumed that the defendants in making’ the 
payment did not carry out the term which was binding upon 
them? Their learned Counsel suggests that the defendants 
should be taken to have made payments not in pursuance but 
in contravention of the terms of Ex. D. When the facts are 
consistent with the defendants having performed their obliga- 
tion why should we make their act unlawful and impute to 
them an intention to break the contract? We are therefore 
satisfied that the learned Judge’s conclusion that the defendants 
throughout paid the Government revenue on behalf of the 
plaintiffs is correct. ! 


_ We shall now proceed to consider whether by reason of 
this payment the claim is saved from the bar of limitation. 


S. 20 of the Limitation Act runs as follows: — 


(1) Where interest on a debt or legacy is, before the expiration of the 
prescribed period, paid as such by the person liable to pay the debt or legacy, 
or by his agent duly authorised in this behalf, or where part of the principal of 
a debt is, before the expiration of the prescribed period, paid by the debtor or 
by his agent duly authorised in this behalf, a fresh period of limitation shall be 
computed from the time when the payment was made: Provided that, in the 
case of part-payment of the principal of a debt, the fect of the payment appears 
in the handwriting of the person making the same. 


(2) Where mortgaged land is in the possession of the mortgagee, the 
receipt of the rent or produce of such land shall be deemed to be a payment for 
the purpose of sub-section (r). 


It is first contended on behalf of the defendants that the 
revenue paid to the Government cannot be treated as rent. 
This argument is clearly untenable because under Ex. D the 
amount agreed to be paid as rent includes the sum payable as 
revenue. The fact is that an inclusive amount has been stated 
as rent, the mortgagor undertaking the liability to pay out of 
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it the Government revenue. There is nothing to prcvent a 
tenant from agreeing to pay his landlord any rent he pleases 
and the landlord directing him to pay out of that rent the 
revenue on the property. This is not unusual and where the 
parties expressly agree to treat a certain sum as rent, it is not 
for the Court to say that that rent is not really rent, because it 
is liable to certain deductions. 


The next contention of the defendant is, that payment by 
them is not equivalent to a receipt by the landlord (the plain- 
tiff). This objection again seems unsound. What does the 
payment by the defendants really mean? It involves first 
receipt by the plaintiff who was under the agrcement entitled 
to reecive the sum, and secondly it involves the payment of the 
same sum by the plaintiff in his turn to the Government. The 
second contention must therefore be also overruled. 


It is thirdly contended by the learned Counsel for the 
defendants that receipt of rent to be effectual under the section 
must amount to a payment of interest or payment of principal 
so as to satisfy the first part of that section. In the present 
case the Government revenue, while being under the terms of 
Exs. C and D a part of the rent is not interest. But this, in 
our opinion, makes no difference. | We cannot accept the con- 
struction suggested that the receipt of rent mentioned in sub-S.2 
is subject to the conditions mentioned in sub-S. 1. If the 
argument put forward were sound, it would follow that if rent 
or produce received is appropriated towards the principal of 
the debt, the part payment must appear in the handwriting of 


“the person making the payment. Is there a person that 


makes the payment at all? Ex hypothesi there is no such per- 
son. Granting that the receipt of the rent by the mortgagee 
is to be treated as a payment by the mortgagor, is it reasonable 
to expect that such a payment should appear in the handwriting 
of the debtor? The object of the section is clearly to benefit 
the mortgagees in possession who receive the rent or produce 
from the land. This object will be clearly frustrated by 
adopting the construction suggested. Sub-S. 1 contains four 
paragraphs and when in sub-S. 2 it is saidthat the receipt 
shall be deemed to be a payment for the purpose of sub-S. 1, 
it does not follow that the payment referred to must necessari- 
ly be that indicated in the first and second paragraphs alone of 
the first sub-section. We shall be giving effect to the inten- 
tion of the legislature by holding that the payment referred to 
is the payment mentioned in paragraph 3. 


- raga 
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The section really refers to three things: ee: 


(1) Payment of interest on a debt or legacy by the debtor or his agent; 
| (2) Part-payment of principal of a debt by the debtor or his agent; 
(3) Receipt by mortgagee in possession of the rent or produce of the land. 


The meaning of the section is that a fresh period of limi- 


tation shall be computed from the time of such payment or- 


receipt. This is the effect of the section, but as this idea is 
expressed in it in a somewhat different order, it has been found 
necessary to say that the receipt under sub-S. 2 shall be deemed 
to be payment under sub-S. 1. The section would undoubted- 
ly have been better worded if the receipt of rent had 
been mentioned immediately after the payment of interest and 
the part payment of principal and if the provision then fol- 
lowed that fresh period of limitation shall be computed from 
the time of payment or receipt. 

The question is bare of authority but this is the view we 
take of it and the third contention must be accordingly over- 
ruled. 


The conclusion of the Subordinate Judge that the claim 
to the principal is not barred is thus correct. 

Now we shall deal with the plaintiffs’ claim to interest. 
The first question that has to be determined in this connection 
is, does-Ex. D create a charge only in respect of one year’s 
rent or generally of all rent that accrues? The answer will 
depend upon the right reading of the document which is in 
Malayalam. There are certain errors in the Court transla- 
tion and they have been brought to our notice in the course of 
the argument. It is not disputed that the defendants have 
continued to be tenants under Ex. D. It is not suggested that 
there was a cessation of tenancy at the end of the first year 
and there was a new tenancy under S. 116 of the Transfer of 
Property Act which deals with the effect of holding over. The 
latter part of Ex. D clearly contemplates the accruing of rent 
beyond the term of one year fixed. There are two sentences 
dealing with there being a charge on the equity of redemption. 
In the first sentence the first year’s rent has been mentioned. 
In the second sentence again there is a reference to rent. The 
defendants ask us to treat this reference as a mere redundancy. 
The words “arrears,” “till discharged,” “added” and ‘‘accumu- 
lated” in the context in which they occur: strongly suggest that 
the charge that is mentioned in the second sentence refers to the 
arrears of rent after the first year. Though the parties started 
by saying in the opening portion of the document that the lease 
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is for a fixed period of one year, they in truth intended to enter 
into a lease from year to year, as the latter part of the docu- 
ment clearly shows; and the parties themselves, as shown, 
treated the transaction as such. As this is the effect of Ex. D 
the plaintiff will be entitled to a decree with charge on the pro- 
perty for reat with interest as provided in the document for a 
period of twelve years immediately preceding the suit. 

There remains a contention urged for the plaintif which 
we shall now proceed to deal with. It is urged that Exs. C 
and D really constitute one transaction and that the plaintif 
is, on that footing, entitled to interest for the whole period 
from the date of the mortgage to the date of suit. We cannot 
accede to this argument. It is a question of intention whether 
the two instruments should be read together and be held to 
constitute a single transaction or they should be taken separate- 
ly and each regarded as a separate and independent transaction. 
Each case depends upon its own facts and no good pur- 
pose will be served by our citing the numerous cases to which 
reference has been made at the bar. A careful consideration 
of the two documents in the case leads one to the conclusion 
that the parties intended that each should constitute a distinct 
and independent transaction. There is first the fact, that 
Ex. C while it provides for interest, does not make the mort- 
gagors personally liable for it. Ex. D, on the other hand, con- 
tains the personal covenant. Secondly, receiving an advance 
of rent (mumpattam) and referring to it in the rental agree- 
ment shows that the parties intended that the relation should 
be that of lessor and lessee. ‘There is thirdly the fact, that 
whereas Ex. C does not provide for compound interest there 
is distinct stipulation in Ex. D under which interest becomes 
payable on arrears of rent (which in other words is compound 
interest). As a matter of fact the parties took particular 
care to stipulate that certain obligations should flow from the 
relationship created of landlord and tenant. Fourthly, it is 
significant that under Ex. D, arrears of rent are charged upon 
the property. There would be a charge in an ordinary mort- 
gage transaction implied in law, so far as interest is concerned. 
It would be superfluous to refer to such a charge but it would be 
necessary expressly to make the rent a charge on the property. 
This is what the parties really did. Onthe whole we are 
inclined to the view that the parties intended to treat each 
instrument as constituting a distinct and independent transac- 
tion. It is the combined and cumulative effect of the cir- 
cumstances mentioned that makes this document evidence two 
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distinct transactions. If these elements were not found in this 
combination, the result might be different but we must get at 
the intention from all the facts and in the present instance we 
are satisfied that the two instruments should be considered as 
evidencing two distinct transactions. 

The result is, the appeal is allowed in part and the decree 
of the Lower Court is modified by awarding to the plaintiff a 
mortgege decree for the principal amount and rent at 572 paras 
and 734 nazhis or its equivalent in money at the rate 
fixed by the Lower Court for a period of twelve years, prior 
to the institution of the suit, with interest on rent as provided 
for in Ex. D. Time for redemption six months. There 
will be no personal decree for rent. In the appeal, each 
party will bear his own costs. The Memo. of Objections is 
dismissed with costs. 

A. Vasudeva Menon for appellant. 

K.P. M. Menon and P. Govinda Menon for respond- 
ents. 

The case having been set down for being spoken to the 
Court delivered the following 

JUDGMENT Mr. Menon for the respondent had this 
case posted again as he contended that the judgment had gone 
wrong. We have directed him to file a review petition if he 
is aggrieved by anything in the judgment. 

A-S. V. Appeal allowed in part. 





In THE HIGH Court OF JuDICATURE AT MADRAS. 
PRESENT 1 SIR” Murray Coutrs TROTTER, Kt. 
Chief Justice. 
Varanasi Annapurnamma ae Appellani* (Plaintiff) 


v. 
Kandikuppa Venkamma (dead) 
and others ... Respondents (1st defendant 
and her legal representatives). 
Hinds Lew—Isheritance—Unxchaste daughter, uhether excluded from in- 
heritance. 
In Southern India which is governed by the Mitakshara Lew, an unchaste 
daughter is not excluded from inheritance. 3 
Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Ganjam at Berhampore in 
A. S. No. 311 of 1922 (A. S. No. 235 of 1921 on the file 
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of the District Court of Ganjam) preferred against the decree 
of the Court of the District Munsif of Berhampore in O. S. 
No. 33 of 1920. 


B. Jagantadha Doss for appellant. 
Y. Suryanarayana for respondents. 
The Court delivered the following 


JUDGMENT :__This is an audacious attempt by a Brahmin 
Judge to invent a new rule of law, namely, that a daughter 
who is unchaste is under the same rule of exclusion as a widow 
and cannot inherit her father’s or mother’s estate. The only 
colour for such a contention which has throughout been reject- 
ed jn Western India is to say that a portion of a text of Brihas- 
pathi is to be treated as a binding rule in Southern India. Now 
the Dayabhaga has adopted that portion of the text of Brihas- 
pathi and consequently this rule of exclusion has been applied 
against the daughter under the Dayabhaga Law in Bengal. 
The Mitakshara while incorporating a portion of the very 
passage of Brihaspathi in which this prohibition is con- 
tained deliberately omits the passage that insists upon the 
chastity of the daughter. The only possible conclusion by all 
rules of construction known to me is that it was deliberately 
omitted because it was not intended to be reproduced. We 
are governed by the Mitakshara and by nothing else. There- 
fore I have come to the conclusion that there is no warrant 
whatever for making this woman’s unchastity, which seems to 
have been proved as a fact to be a ground of exclusion known 
to the Hindu Law as administered in Southern India under the 
Mitakshara. The reason why the learned Judge seems to have 
stretched the law was that, while apparently he was prepared 
to admit that ordinary unchastity might not be fatal, cohabita- 
tion with a Muhammadan was such an aggravated form of 
unchastity that different considerations should apply. He has 
no right to introduce moral rules which may be very satis- 
factory as moral rules into the administration of justice. The 
appeal must be allowed with costs in this Court. 


N.S. Appeal allowed. 


| 
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In THE HIGH Court oF JuDICATURE AT MADRAS. 


PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 
ODGERS. 


Chilakalapudi Moolaswami and others ... Appellants* (De- 
fendants 2 to 4) 


v. 
Gurram Tatayya (minor) by next friend 
Tikka Sarvarayudu ... Respondent (and plaintif). 


Miwor—Decree against—Gross negligence of guardian—Swit to set aside 
tecree—If maintainable—Remedy if by way of review. 

Where a decree has been passed against a minor owing to the gros negil- 
gence of his guardian, a suit is maintainable to have it set aside; and the 
appropriate remedy is not by way of review. Opinion of Field, J. in Raghubar 
Dyal Sahu vw. Bhikya Lal Misser, (1885) IL R 12 Cal 69 dissented from; 
Puwnayya v. Viramwa, (1921) I L R 45 Mad 425 followed. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Rajahmundry in A. S. No. 88 
of 1921 (A.S.No. 120 of 1921 on the file of the District 
Court, Godavari) preferred against the decree of the Court 
of the Additional District Munsif of Rajahmundry in O. S. 
No. 13 of 1920. 


K. Ramamurthi for appellants. 
G. Lakshmanna for respondent. 
The Court delivered the following 


JUDGMENTS Phillips, J. -_This is a suit by the first 
plaintiff to set aside a decree in a prior suit brought by his 
guardian during his minority and for recovery of the suit pro- 
perty. The Lower Appellate Court has found that the earlier 
decree was obtained owing to the gross negligence of the rst 
plaintiff's guardian and has consequently held that it is not 
binding on the rst plaintiff nor upon his legal representative, 
the and plaintiff. 


Objection is taken both to the finding of fact that there was 
gross negligence and also to the procedure adopted by the plain- 
tiffs. In coming to the finding that there was gross negligence, 
the Lower Appellate Court has found that the rst plaintiff's 
guardian put forward a false recital in the plaint, made a False 
admission in the Appellate Court and omitted to adduce most 
important evidence which was within her power. On these 
facts I must accept the finding that there was gross negligence. 
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As regards the second point, it is contended’on the author- 
ity of Raghubar Dyal Sahu v. Bhikya Lal Misser (1) that the 
proper procedure was for the plaintiffs to apply for review of 
the decree in the first suit and not by way of a separate suit. 
The judgment of Field, J., in Raghubar Dyal Sahu v. Bhikya 
Lal Misser (1) does certainly seem to take this view, but his 
observation is purely obiter and is not supported by any very 
cogent arguments. He merely states that the provisions of 
the Code of Civil Procedure relating to review are sufficiently 
wide to include sucha case. He does not state to which parti- 
cular provision he refers, although the section relating to re- 
view contains various grounds on which review may be granted. 
He also appears to draw a distinction between a minor’s re- 
medy for setting aside a decree obtained by fraud or collusion 
and his remedy against a decree obtained by gross negligence. 
He does not give any authority for this distinction. ‘ This 
dictum was approved in Beni Prasad v. Lajja Ram (2) but in 
that case also it was unnecessary for the decision of the suit. 
In a recent case in this Court, Punnayya v. Viranna (3), the 
view of the Calcutta Court was dissented from and it was held 
that the plaintiff could maintain a suit if the guardian ad litem 
had seriously neglected his interests. With all respect, I 
agree with the view taken in that case and accordingly dismiss 
the appeal with costs. 


Odgers, J. — 1 agree. I do not think that any good 
ground has been shown for distinguishing a case of gross 
negligence on the part of the guardian of the minor from that 
of fraud and collusion. The case cited in support of the dis- 
tinction is Raghubar Dyal Sahu v. Bhikya Lal Misser (1) 
where Field, J., observes that “if an infant desires to have a 
decree set aside on the ground that his next friend had neglect- 
ed his interests and had not put forward on his behalf good 
grounds of defence which were available, the proper procedure 
would be to apply for review ” and in the opinion of the learn- 
ed Judge the provisions of the Civil Procedure Code were 
sufficiently wide to include such a case. He does not, how- 
ever, explain within what particuldr clause of what is now 
O. 47, R. 1 the matter would fall ‘and it is to be noted that 
this is an opinion expressed obiter in the course of his judg- 
ment which does not seem to have been concurred in by the 
other Judge. The suit was dismissed on the ground that the 
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plaintiff failed to establish any case of fraud and no decision 
has been cited to us where a suit has been dismissed on the 
ground that the proper remedy in such a case was to come 
by way of review and not by suit. The judgment in Beat Pra- 
sad v. Lajja Ram (2) adopts the Calcutta decision but it is 
also noteworthy that there the learned Judges held that even 
if they were to hold that a minor could avoid a decree solely 
on the ground of gross negligence, they did not think that in 
the case before them, gross negligence had been established. 
Reference was also made to Gregory v. Molesworth (4), in 
which it was held that a minor could come by what was then 
called a bill ot review. his seems to have given some 
ground to the appellant in this case for supposing that the word 
‘review’ is the same in the old equity practice as it is in the*Code 
of Civil Procedure. This, I think, would be an exceedingly 
dangerous analogy to proceed upon. We know that in the Chan- 
cery proceedings were commenced by a bill, whereas on com- 
mon-law side, they were commenced by a writ. I therefore 
agree with the decision of Spencer and Ramesam, JJ., in 
Punnayya v. Viranna (3), where they dissent from the opinion 
expressed by Field, J., in Raghubar Dyal Sahu v. Bhikya Lal 
Misser (1) and hold that the plaintiff was entitled to maintain 
a suit, if the Court was satisfied that his guardian ad litem had 
seriously neglected his interests. 

On the question of fact I have nothing to add and I agree 
with Phillips, J., that the appeal must be dismissed w eyes 


T.S. V. ee dionissed. 
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In THE HIGH COURT OF JUDICATURE p MADRAS. 
PRESENT :—MR. Justice Opg GRs. 


Yepuri ME ... Appelant™ (3rd defendant) 


pahes: Parthasarathi & Brothers, by 
managing partners Pabbisetti Partha- 
sarathi Chetty and others ... Respondents (Plaintiffs 
Nos. 1 and 2 and defendants 
Nos. 1 and 2). 

Civil Procedure Code, S. 47——-Parties aud thew representatives—Beuamidar 
—Position of-—Limitation Act, §. 14—I,tberal construction—Prier sut for 
declaration of title—Dismissal of, as there was no prayer for possession—S pacific 
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Relief Act, S. 42—If of Me nature of a defect of surisdiciom—Deduction of 
hime. 

A benamidar is neither a party nor the representative of a party within 
the meaning of S. 47, Civil Procedure Code. 

Where a prior suit for a declaration of title was dismiseed as not maintain- 
able because it contained no prayer for possession, the time taken in prosecuting 
that suit can be deducted under S. 14 of the Limitation Act, as the defect was 
of a nature similar to a defect of jurisdiction. 

8. 14 of the Limitation Act should be interpieted liberally. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore, dated 19th February, 
1923, in A. S. No. 319 of 1922 preferred against the decree 
of the Court of the Principal District Munsif of Ellore, dated 
24th July, 1922, in O. S. No. 832 of 1921. 

K. Kameswara Rao for appellant. 

V. Suryanarayana for respondents. 

The Court delivered the following 


JUDGMENT :—In this appeal the questions of law are 
short though the facts are complicated. The suit was to 
declare that a decree in O. S. No. 1154 of 1925 brought by 
the 2nd defendant against three persons, viz., 1st defendant, 
K. Rangayya and S. Kannayya was obtained by fraud and does 
not bind the plaintiff in the present suit. He also asks for 
possession. The defences set up are S. 47, Civil Procedure 
Code, limitation and lis pendens. Both the Courts have now 
held that defendants 2 and 3 are the benamidars of 
S. Kannayya, the father of the 1st defendant and the original 
owner of the house in question. This question which was the 
subject of issues 1 and 2 was strenuously fought in both the 
Lower Courts, and being a question of fact cannot be raised 
in second appeal. But the learned vakil for the appellant 
(3rd defendant) now wants to take advantage of that finding 
and say that a benamidar is either a party or the representative 
of a party under S. 47, Civil Procedure Code. He has 
referred to Gur Narayan v. Sheolal Singh (1) for the expla- 
nation of the position of a benamidar by the Privy Council. 
But their Lordships nowhere say that he is either such a party 
or representative under the section and no authority for that 
proposition has been produced before me. It perhaps should 
be mentioned im this connection that it was contended that the 
plaintiff who obtained a decreeinS. C. S. No. 18417 of 1915 
in the Madras Small Cause Court against the original owner 
of the house should be confined to execution proceedings on 

1. (1918) ILR 46 C 566: 36 ML J 68 (PC). 
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that decree and was prevented by the section from bringing 
another suit. The point fails. 


The second question is one of limitation, namely, the 
time that has elapsed since O. S.°No. 163 of 1917 which 
the plaintiff brought for a declaration of his title when he was 
obstructed by certain persons, two of whom seem to have been 
defendants 2 and 3. The suit was held not to be maintain- 
able because it contained no prayer . for possession. The 
question is whether the time taken in prosecuting this suit hy 
the plaintiff can be deducted in his favour under S. 14 of the 
Limitation Act. The District Munsif held that it could. This 
was also the opinion of the Subordinate Judge who, however, 
thought that Art. 138 of the Limitation Act which allows 
12 years was preferable. If this applies there is no question 
of limitation, but it is contended that S. 14 cannot be applied 
because O. S. No. 163 of 1917 was entirely. misconceived. 
The proviso to S. 42 of the Specific Relief Act states that no 
Court shall make any such declaration where the plaintiff being 
able to seek further relief than a mere declaration of title 
omits to do so. The learned District Munsif was of the 
opinion that this: was a defect of a nature similar to the defect 
of jurisdiction. It seems that by the proviso to S. 42 of the 
Specific Relief Act, the Court is deprived of the discretion of 
granting a declaratory decree in such cases. It therefore 
seems to me to be rightly said to be of the nature of a defect 
in jurisdiction. It has been held that the interpretation of 
_S. 14 should be a wide one and there is no doubt on the findings 
in the present case that the plaintiff was bona fide litigating 
for his rights in O. S. No. 163 of 1917 transposed as O. S. 
No. 24 of 1920. [See Kunhikutti Ali v. Kunhammad (2)]. 
It must be observed that the appellant here claimed an inde- 
pendent title and that the 2nd defendant having put in a claim 
petition which was disallowed, Ex. C, on 11th July, 1916, and 
having brought no suit under O. 21, R. 63, cannot now be 
heard to say that the sale to the 1st plaintiff is not binding upon 
him (2nd defendant) and his vendee, the 3rd defendant. [See 
also Surnamoyi Dasi v. Ashutosh Goswami (3)]. It must 
be observed that the 2nd defendant claimed title to the pro- 
perty independently by virtue of transactions that took place 
long before the attachment made by the plaintiff in execution 
of the decree. I fail to see with the Subordinate Judge how 
the question of lis pendens comes in. Second defendant had 





a. (1922) 44 ML J 179. 3. (1900) ILR a7 C 714. 
R50 : 


cree 


Parthasarathi 


& Brothers 


394 THE MADRAS LAW JOURNAL REPORTS. [voL. 


no title to the property. Consequently the: question whether 
the plaintiff’s purchase was affected does not arise. It seems 
to me that on all these grounds the judgment of the Subordi- 
nate Judge was right and the second appeal must be dismissed 
with costs of ist plaintiff. 


T.S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. 


Gopisetti Veeraswami and others ... Appellants* (Defend- 
ants 1 and 3 to 13) 


v. 
Sagiraju Seetharama Kantayya ... Respondent (Plaintif). 


The Madras Estates Land Act, Ss. s (2) (6) and 189—Zemindari—Ma khasa 
village im—If an estate—Lands not excluded at the time of Permanent Settle- 
meni in computing assets—Suit io eject tenanis—Civil Cowrts—Jurisdiction—If 
barred—Tayler's Report and Report of the Circuit Committee——Evidextiary 
oalue of —Civil Precedure Cede, 5. 100. a: 

Suits were filed in a Civil Court by the mobbasadars of three villages 
situated within the ambit of the Nuxvid Zemindari to eject their tenants. The 
villages were originally held as Deskwuk or Deshpandya Mokkasas and were 
in existence long prior to the Permanent Settlement of r802. The documentary 
evidence made it clear that they continued to be part of the Zemindari even 
after the Permanent Settlement and they were not excluded at the time of 
the Permanent Scttlement from consideration in computing the assets of the 
Zemindari, The tenants pleaded that the villages constituted: ‘estates! within 
the meaning of the Madras Estates Land Act and that S. 189 was a bar to the 
maintainability of the suits in the Civil Court. Held, (1) as the question of 
the Civil Court’s jurisdiction had been raised, even though the question whether 
the lands were or were not excluded from the assets of the Zemindari may 
resemble a question of fact, it can be agitated-in second appeal, as no Court 
can confer jurisdiction on itself by wrongly deciding facts necessary to be 
proved to determine a question of jurisdiction; and! (2) the revenue from the 
mekkasa villages having been taken into consideration in computing the assets 
at the time of the Permanent Settlement, it follows that they were held on a 
permanent under-tenure under the Nusvid Zemindari and fell under S. 3 (2) (e) 
of the Estates Land Act and 8. 189 barred the jurisdiction of Civil Courts 

Evidentiary value of Taylors Report and the conclusions of the Circuit 
Committee pointed out. i 

Second Appeals against the decrees of the Court of th 
Subordinate Judge of Kistna at Ellore in A. S. Nos. 95, 97, 
94, 92 and 122 of 1920 and 3 of 1922 and the decree of the 
Court of the Subordinate Judge of Narsapur in A. S. No. 128 


#8 A Nos..1099 to 1104 of 1931, 1186 of 1922 | 
and 1442 of 1925. sand January, 1926. 
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of 1922° respectively preferred against the decrees of the 
‘Court of the Principal District Munsif of Tanuku in O. S. 
Nos. 733, 728 and 704 of 1914, 820 of 1913, 425 of 1912, 
140 of 1921 and 903 of 1920. 

A. Krishnaswami Aiyar and P. Bapiraju for appellants. 

V. Ramadoss and K. Venkatarama Raju for respondent. 

The Court delivered the following 

JUDGMENTS :_Spencer, J. — These suits were brought 
-by certain mokhasadars in the Kistna District to eject their 
tenants; and the first question that came up for decision at 
the trial was whether the villages in question were portions 
of an estate within the definition of the Madras Estates Land 
Act. Under S. 3 of that Act an “estate” means ‘‘conststing 
of one or more villages of any of the estates specified in cl. (a) 
which is held on a permanent under-tenure”. The three 
villages concerned in this suit, Goteru, Surampudi and Komara- 
varam are admittedly situated within the ambit of the Zemin- 
dari of Nuzvid. They were in existence before the Perma- 
nent Settlement of 1802. The District Munsif was of opinion 
that they were even more ancient than the zemindari in which 
‘they are situated. The question whether they are held on 
a permanent under-tenure from the Zemindar must depend 
on whether the revenue from these mokhasas was taken into 
consideration in computing the assets of the Zemindari at the 
time of the Permanent Settlement. As the question of the 
Civil Court’s jurisdiction over these suits has been raised, we 
have no alternative but to decide it in these proceedings even 
though the question whether the land was or was not excluded 
from the assets of the Zemindari may resemble a question of 
fact. No Court can confer jurisdiction on itself by wrongly 
deciding facts necessary to be proved to determine a question 
of jurisdiction. . 8 

A similar question came up for decision in Lakshmtnara- 
simham v. Veerabhadrudu (1), and it was decided therein that 
certain other mokhasas situated in the same Zemindari of 
Nuzvid were part of an estate as defined in S. 3 (e) of the 
Madras Estates Land Act and that a suit by a landholder 
mokhasadar against his tenants would lie only in a Revenue 
Court. We are informed that that decision is at present 
“under appeal to His Majesty in Council. In any case the 
question has to be freshly decided in these appeals upon the 
records available and on the evidence taken at the trial. 


1. (1923) 19 LW 672. 





Spencer, J. 


Veeraswami 
v. 
Seetharama 
Kantayya. 
Spencer, J. 
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I may first refer to the Fifth Report from the Select 
Committee on the Affairs of the East India Company which 
in Appendix No. 18 contains the instructions issued in 1799 to 
Collectors in the Presidency of Fort St. George for the perma- 
nent settlement which was carried out in 1802. The Govern- 
ment set out the object of making the settlement as constituting 
the Zemindars proprietors of their respective zemindaries as 
estates, fixing the jumma or land tax in perpetuity, abolishing 
all uncertainty of the amount and all disorder and confusion 
in the collections, removing opportunities for exaction and 
collusion and simplifying intricacies in the details of the reve- 
nue business. The Government state in paragraph 17 that 
they have resolved to adopt statements of the Circuit Com- 
mittee as the general standard and in other paragraphs they 
announce their intention of fixing the assessment, exclusive and 
independent of all duties and taxes and other collections known 
as “Sayer”, including Abkari or tax on the sale of intoxicating 
liquor, and excluding the salt revenue and independently of 
all existing alienated lands, whether exempt from the payment 
of public revenue, with or without due authority (the village 
maniams, or land held by public and private servants in lieu of 


‘wages, excepted). Then in paragraph 16 they state: 


` “All allowances of cauzees and Government revenue officers (curnums 
excepted) heretofore paid by landholders, as well as any public pensions hither- 
to. paid through the landholders, are to be added to the amount of jumma, ard 
to be provided for by Government, under prescribed regulations.” 

In paragraph 25 they state -_ l 

“All private lands at present appropriated by the Zemindars and other 
landholders to the subsistence of themselves and families, as well as all lands 
held by private servants and dependents, will be considered as forming part 
of the Circar land, and therewith responsible for the public jamma.” 

It may be seen from this that the only allowances of 
Revenue Officers excepted were those of Karnams. “In Regu- 
lation XXV of 1802, which introduced the Madras Permanent 
Settlement, Karnams were specially provided for. Under 
S. 11 they could only be removed from their offices by a Court 
of Judicature; and Regulation XXIX of 1802, which was 
enacted simultaneously, contained a similar provision inS. 5. 
The object of the Government in so providing for the Village 
Karnams apparently was that the services of these village 
officials were necessary after the introduction of the Perma- 
nent Settlement for Government purposes as well as for those 
of the Zemindar, and they had a duty to render to both masters 
in-keeping correct accounts of the cultivation and the payment 
of assessment, 
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The three villages of Goteru, Surampudi and Komara- 
varam were held as Deshmuk or Deshpandya mokha‘as. These 
Deshmuks or Deshpandyas were originally collectors of reve- 
nue under the Zemindars. After the Permanent Settlement the 
Government would naturally look only to the Zemindar for 
the realisation of the revenue due to them and would have no, 
necessity to retain any officials to collect the revenue for them 
from the cultivators of the land. In 1860 the Government 
entered into an enquiry whether the mokhasa villages in the 
Masulipatam Division of the Kistna District were resumable, 
and in this connection Mr. Taylor, the Inam Commissioner, 
sent a report filed as Ex. III. He reported that “these 
mokhasas 208 1|2 in number were grants made by the agcient 
Zemindars to their relations, dependents or caste-men and 
peons.” He added: 

“Some mokhasas are likewise held by Maxumdars and Deshpandies, the 
former revenue servants of the Zemindars, who have long ceased to perform any 
service.” 

His report goes on to refer to the statements prepared 
by the Circuit Committee, the Special Commissioner's report 
on the Permanent Settlement of the Nuzvid and Charamahal 
zemindaries and the statement, accompanying it; and he comes 
finally to the conclusion that the contention of the Zemindar 
that the revenues of these villages were included in the assets 
of the zemindari was correct. He observed that there 
was no ground for classing these mokhasas with lakhiraj 
lands excluded by the sanad. The Board of Revenue and the 
Government agreed with Mr. Taylor and the question of claim- 
ing reversionary right to the villages was dropped. 

Now Ex. YYYY referred toin Mr. Taylor's report 
shows these three villages of Goteru, Surampudi and Komara- 
varam with their average revenue. The total average reve- 
nue of all these villages for 8 years comes to pagodas 22,101, 
fanams 20 and cash 12 3/8. This figure appears again in 
the abstract Ex. XXI (b) under the head of the Nidadavole 
Phargana and the foot-note states: ` 

“The mekkasa villages and grants being immediately under the Zemindar 
and given or resumed when he pleases are included in Government collections” 

Ex. YYYY (1) is a statement of receipts.of revenue for 
four years from Fasli 1205 to 1208 corresponding to 1794 to 
1798. This shows that the average receipt per annum was 
gog Madras pagodas, and 15 fanams from which a deduction 
of 834 Madras pagodas and 12 fanams is made as payment: 
made by the Mirasidars to the Circar leaving 75 Madras 


Veeiaswaml 
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pagodas and 3 fanams as net receipt by the Mirasidars per 
annum. The learned District Munsif was of opinion that 
Mr. Taylor made a mistake in thinking that the full value of 
the mokhasas was included in the Government collections. He 
thinks that the fact that the mokhasadars retained 74 pagodas 
as remuneration for their offices makes all the difference. There 
is no -doubt that these 75 pagodas formed the average per- 
quisites of Deshmuks or Deshpandyas and that they were 
service-holders in that respect. But there is nothing on re- 
cord to show what was done with these 75 pagodas. If this 
sum represented their remuneration for collecting revenue, the 


instructions of the Collectors were not to exclude at from the 


assetg because it represented the allowances hitherto paid by 
the landholders and in future to be provided for by Govern- 


` ment. In Rajah Nilmoni Singh Deo v. Government (2) Sir 


Barnes Peacock, C. J. of Bengal, observes that Government 
would not have allowed any portion of their revenue in con- 
sideration of private services to be rendered to the Zemindar, 
and this observation was repeated in the judgment of the Judi- 
cial Committee in Rajah Nilmoni Singh v. Bakranath 
Singh (3). : 

The Lower Courts referring to S. 4 of Regulation XXY 
of 1802 have endeavoured to class these mokhasas under the 
head of lakhiraj lands or other fands paying only quit rent. 
Mr. Ramadoss argued that the amount of quit rent would in- 
clude anything less than the full assessment and that the 
amount might vary according to the grant. He referred us 
to Veerabhadrayya v. Sonti Venkanna (4) which was a case of 
an inam excluded from the zemindari assets at the time of the 
Permanent Settlement which was consequently not an estate 
within the meaning of S. 3 of the Madras Estates Land Act. 
This is begging the question which has to be decided- There 
is no doubt that if an agraharam ‘or mokhasa is excluded from 
the assets of the zemindari it is not an under-tenure; but from 
the documents already referred to it is clear that these 


_ mokhasas continued to be part of the zemmdari estate after 


the Permanent Settlement was brought into force. In Venkata 
Narasimha Appa Rao Bahadur v. Sobhanadri Appa Row Baha- 
dur (5) the Judicial Committee observe that the records of 
the Circuit Committee could not affect the rights as between 
the mokhasadars and the Zemindar but they, however, agrecd 

a. (1866) 6 Suth W R rar. 3. (1882) L R9 I A to 


4. (1913) a M LJ 659. 
s. (19%5) I'L Raq M 52 at 57:16 MLJ 1 (PC). Hs 
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with the High Court in thinking that they might be good evi- —_-Veeraswami 
dence with reference to the system upon which the Govern-  geetherama 
ment claimed to deal with the Zemindar’s property, and it is Kantayya. 
that question that has fallen to be decided in the present cases. — spencer, J. 
As there appears to be no doubt that the mokhasas in question 
owned by the plaintiffs in these suits were not excluded at the 

| time of the Permanent Settlement from consideration in com- 

| puting the assets of the zemindari it follows that they are. still 

held on a permanent under-tenure of the Nuzvid zemindari 

and therefore these suits are by S. 189 of the Madras Act I of 

1908 excluded from the jurisdiction of the Civil Cqurts. It 

may follow incidentally that under S. 6 of that Act the persons e 

in occupation of ryoti land have acquired permanent.occupancy, 

but this is not for us to decide in the present appeals. Nor is 

it necessary in these proceedings to make any pronouncement 

whether the Zemindar has a subsisting right to resume these 

mokhasas seeing that the Zemindar is not a party and the 

point does not directly arise. 


The appeals are allowed and the decrees of the District 
Munsif and the Subordinate Judge are reversed and the Dis- 
trict Munsif will be directed to return the plaints to the plain- 
tiffs for presentation in a Court having jurisdiction to try the 
\ suits. é : 


See 


\ 


‘Be appellants will get their costs from the respondents 


Les throughout. 


) Odgers, J. The same question arises in all these appeals. Odgers, J. 
I agree with the judgment just pronounced by my learned 
brother, but as we are differing from both the Lower Courts, 
I will add a few observations ef my own. The learned Dis- 
trict Munsif. proceeded on the assumption that Mr. Taylor 
overlooked the fact that the amount retained by the mokha- 
sadars as remuneration for their office was excluded from the 
computation [e. g., Ex. YYYY (1)] and it was that that made 
all the difference. The learned Subordinate Judge agreed 
with this view, namely, that only the jodi payable to the Zemin- 
` dars was taken into account in fixing the peishcush. Both 
the Courts seem to have proceeded on the view that, because 
these mokhasa villages were probably earlier in date than the e 
cxistence of the zemindari in which they are admittedly 
situated, therefore they must necessarily be excluded from the 
yemindari and are therefore not estates within the mean- . 
ing of the Madras Estates Land Act. It seems to me equally 
probable that, although these villages may not strictly be 
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grants by a Zemindar to their relations or dependcnts and 
all we have to go by is the recital in Ex. YYYY (1) that these 
villages have been in existence for 400 years when the zemin- 
dari came into existence these villages were adopted so to speak 
by the Zemindar as under-tenures from him and almost cer- 
tainly with the duty of service attached to them on the part 
of the mokhasadars. There is evidence in this case that the» 
services required. from these mokhasadars were Deshmuk. 
The villages were so described in Ex. YYYY (1) and the 
mokhasadars are described as Deshpandyas or collectors of 
revenue under the Zemindar. It seems to me, therefore, 
that we have a case of mokhasa villages practically in the posi- 
tion gf grants of inams for personal service, and if that is so, 
Sri Raja Parthasarathi Appa Rao Bahadur v. Secretary of 
State(6) is authority for the position that prima facie these vil- 
lages form part of the estate of the zemindari and are resuma- 
ble by the Zemindar and not by Government.This is the opinion 
of Mr. Taylor in the Proceedings of the Madras Government, 
1860, Ex. III, and it seems to me that we ought not lightly 
to put aside this opinion which was adopted by Government, 
Ex. IV, following as it did the conclusions of the Circuit Com- 
mittee. The argument on the other side depends on the table 
in Ex. YYYY (1) which shows that the total average receipts 
from these three villages were 909 Madras pagodas per annum, 
of which 834 was the amount paid by the mokhasadars to the 
Circar and the balance 95 pagodas is classed under the heading 
of “Net Receipts by the Mirasidars per annum.” It is 
contended by Mr. Ramadoss for the respondents in accordance 
with the judgments of the Lower Courts that we must take 
834 pagodas as a favourable rent and therefore as outside the 
operation of S. 3 (e) of the Madras Estates Land Act. It 
seems to me to be equally arguable that of the total collection 
of gog Madras pagodas 834 was the rent actually payable in 
cash and 75 was the rent received by or payable to the Zemin- 
dar in kind; that is to say, that 75 pagodas was allowed off 
the rents in respect of the services rendered by the mokhasa- 
dars. The Circuit Committee says that services are not to be 
excluded. [See Fifth Report by Firminger, page 174, para- 
graph 16, which are instructions issued by the Madras Govern- 
ment in October, 1799, when undertaking the Permanent 
Settlement, and in paragraph 17 it is stated that it had been 
resolved to accept the statement of the Committee of Circuit 
as the general standard]. Reference is made to the foot-note 
6. (1913) ILR 38 M 620:26 ML J 49. 
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to Ex. XXI (b), an abstract of the revenue collections taken 
by the Circuit Committee, namely, that the mokhasa villages 
and grants being immediately under the Zemindar and given 
or resumed when he pleases are included in Government 
(therefore Zemindar’s) collections. The revenue retained 
by the present mokhasadars after payment of the usual pro- 
portion is 8362 Madras pagodas, 17 F. 65 C. That is dealt 
with by Mr. Taylor in paragraph 4 of Ex. III and he adds : 
“This is also borne out by the villagevar accounts of the Cir- 
cuit Committee.” There seems to us therefore to be no good 
reason why Mr. Taylor’s Report and the Government Order 
thereon which have been frequently referred to and relied on 
by Courts in this Presidency [see for latest example Lakshmi- 
narasimham v. Veerabhadrudu (1)] should not be adopted. 
The investigation of the Circuit Committee took place about 


1780, or 150 years ago. Mr. Taylor’s report was 65 years - 


ago. These investigators and especially the Circuit Committee 
were a great deal nearer the origin of these zemindaris than 
we are to-day and no doubt information available to them which 
is no longer available to-day. In my opinion, therefore, the 


greatest weight ought to be given to these reports and opinions, ° 


and it seems to me impossible to say that from the fact that 
75 Madras pagodas is shown as a receipt by the mirasidars,that 
the balance must be taken as favourable rent and that the for- 
mer sum cannot be considered to be a service rent. Section 4 
of the Madras Estates Land Act does not include service land 
at all. For these reasons, I am of opinion that the decisions 
of both the Lower Courts were wrong and the appeals must be 
allowed. I agree with the order proposed in this behalf by 
my learned brother. 
T.S. V. 
IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JusTicE WALLACE. 
G. P. Satyanarayanamurthi, Agent to 
Sri Sri Sri Srinivasa Rajamani 
Raja Deo, Rajah of Mandasa. . . Patitioner* (Complainant) 





Appeals allowed. 


Y. 
Pilla Ramayya . ... Respondent (Accused) . 
Madras Estates Land Act, S. 212 (&)—“Dastraint dulp mada’—A ccused 
preventing kis cattle from being drivex out ef kis pex in consequence of dis- 
treiat, 
“Gr R C No. 688 of 1935 
(Cr R P No. 567 of 1935). aist April, 1926. 
1. (1928) 19 L W 671. 
R51 
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Where the petitioner for arrears of rent seizes certain cattle sajd to belong 
to the accused and was proceeding to drive them out of the accused’s pen, when 
accused interfered and prevented him from doing so, keld, that the distraint was 
not complete when the accused interfered and that therefore the accused was 
“resisting a distraint’ within 8. ara (b). Narayana Reddi v. Dyvadeenachar, 
(1924) I L R 48 Mad 505 distinguished. 

The cscnce of a distraint is the act of taking out of the possession of the 
real owner and such act will not be completed until the taking out of the 
possession of the real owner is complete. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Berhampore in 
Criminal Appeal No. 97 of 1925, preferred against the judg- 
ment of the Court of the 2nd class Magistrate of Sompeta in 
C.C*No.83 of 1925. 

K. Bhashyam Aiyangar for petitioner. 

The Public Prosecutor for the Crown. 

V. Narayana Rao for accused. 

The Court made the following 


ORDER -—The chief point in this case is whether the 
accused resisted “a distraint duly made” under Act I of 1908. 
The facts are that the agent of petitioner for arrears of rent 
seized certain cattle said to belong to accused, and was proceed- 
ing to drive them out of accused’s pen, when accused inter- 
fered and prevented him trom doing so.  Petitloner con- 
tends that this was resistance to a distraint. Į am inclined 
to agree. No doubt a learned Judge of this Court held in 
Narayana Reddi v. Dyvadeenachar (1) that cattle are not 
“produce” within the meaning of S. 212 (b), but the offence 
regarding produce is forcibly or clandestinely removing it 
after it has been duly distrained. Inthe present case my 
view is that the distraint was not complete when accused inter- 
fered and therefore it is not a case on all fours with 
Narayana Reddi v. Dyvadeenachar (1). The essence of a 
distraint, I take it, is the act of taking out of the possession of 
the real owner, and such act will not be completed, until the 
taking out of the possession of the real owner is complete. 
Here the cattle were still in accused’s pen when accused resist- 
ed, and I would hold therefore that the act of taking them 
out of his possession had not been completed when he resisted 
the taking and that therefore he was “resisting a distraint” 
within the meaning of S. 212 (b). Accused urges that even 
so it has not been proved that the distraint was legal since 


1. (1924) ILR 48 M 503: 48 ML J 213. 
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the power-of-attorney of prosecution Ist witness has not been 
produced. Prosecution rst witness swore that he had a 
registered power-of-attorney to distrain and this statement has 
never been challenged by accused until now and I cannot up- 
hold the contention. 

The next point is the contention that the cattle were not 
the accused’s because he is divided from his father. The first 
Court found that unproved. The Lower Appellate Court 
did not consider it, and it is not worth while sending the case 
back for a finding on that point. 

With this expression of opinion on the main point of law 
I dismiss the petition. 


N. S. Petition dismissed. 


[FULL BENCH.] 


In THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT MR. Justice SPENCER, Mr. Justice KRISH- 
NAN AND MR. Justice BEASLEY. 


The Commissioner of Income-tax, Madras .. Referring 
Officer* 
v. 
The Nedungadi Bank, Ltd., Calicut ... Assessee. 


Income-tax Act (XI of 1922), Ss. 4 (2) and 10 (2) (ix)—Bank in British 
Indiea—Brauches ix Cochin and Travancore—Profits er gains—‘Received or 
brought in”—W hat amounts te—Contributions to the Provident Fuxd—D eduction 
of—If an expenditure incurred solely for earning profis. 

The Nedungadi Bank, Calicut, has branches both in British India and in 
the Native States of Cochin and Travancore, the head office being in British 
India. There was only one balance aheet for the Bank as a whole, and no 
separate accounts were drawn up to show the profits of the branches All 
the income received from the foreign branches was transferred to the Head 
Office account and all expenditure directly chargeable against revenue was 
similarly transferred in the accounts of both the Head Office and the branch 
offices in Cochin and Travancore, with the result that at the end of the year 
-here was no balance in the revenue and expenditure account of the branch 
offices. Held, the profits and gains of the branch offices were recelved and 
brought into British India within the meaning of 8. 4 (2) of the Income-tax 
Act and were assessable to income-tax. 

Amounts paid by the Bank as contribution to the employees’ Provident Fond 
is not “expenditure incurred solely for the purpose of earning profits” within 
the meaning of 8. 10 (2) (ir) and is not a permissible item of deduction, as 
until the employee withdraws the amount standing to his credit in the Provident 
Fond it is not an expenditure but only a lability. 








*R C No. 32 of Iga, arst April, 1928, 


Sat yanara- 
yanamurthi 
r. 
lila 
Ramayya. 


F.B. 
The Commis- 
sioner of 
Income-taz, 
Madras 
v. 

The Nedun- 
adi 

: Ltd., 
Calicut, 


404 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


Case stated under S. 66 (2) of the Income-tax Act, 1922 
by the Commissioner of Income-tax in his letter No. 1301 of 
1925, dated 20th October, 1925 on the following questions -— 

“Whether that portion of the Bank’s profits, Rs 56,567, which can be 
conventionally held to have been earned in Cochin and Travancore can be said 
to have been brought into British India within the meaning of S. 4 (2) of the 
Indian Income-tax Act?” 


“Whether the moneys set aside by the Bank as contributions to ite 
employees’ Provident Fund can be regarded as ‘expenditure incurred for the 
purposes of the business’ within the meaning of S. 10 (a) (ix) ?” 


The facts giving rise to the reference are_— 


The Bank has its registered office at Calicut and prepares its consolidated 
Profits and Loss Account there. It has 16 branches, rr in British India, 3 in 
Cochin, and 2 in Travancore State. These latter branches in the States are 
managed by agents who are under the control of the Head Office at Calicut. 
All fixed deposit accounts are kept at Calicut and at the end of the year when 
the years accounts are made up all the items in the expenditure and revenue 
accounts of the branches are transferred to the Head Office and 
incorporated in the accounts there. The Bank has a capital of Ra 48,38,481 
consisting of a share capital of Rs 7,20,720, a reserve of Re 2,04,829 and a 
borrowed capital of Ra 39,123,932, consisting of deposits, etc. As the branches 
require funds the Head Office transfers capital to them and debits them with 
interest in the headquarters accounts. 

For the amessment year in question, 1924-25, the Bank returned an assess- 
able incomes of Rs 1,18,426 arrived at as follows:— 

“The income in British India, according to the separate profits and loss 
account for British India filed by the Bank and marked A, was Rs 1,07,168. 
To this, income-tax, super-tax and depreciation were added giving Ra 1,19 ,268 
and Re 942 interest on tax-free securities was deducted leaving Ra 1,18,326. 
The Directors’ Report to the shareholders which included the consolidated 
profits and loss account and the balance sheet was aleo filed marked B. At 
the request of the Income-tax Offcer separate profite and loss accounts were 
subsequently filed for Cochin and Travancore showing a profit of Ra 6,565 in 
Travancore and Ba 29,874 in Cochin. The original British Indian profit and 
loss account had contained a sum of Re 95,533 being interest due to the Head 
Office from the branches in Cochin and Travancore, while the Cochin and 
Travancore profit end loss accounts contained debits of Rx 58,a52 and Re 42,985, 
the bulk of which sums were interest payments to the Head Office by the branches, 
Subsequently the Bank wrote saying that it wished to revise its original return. 
The reason put forward was that the Travancore Income-tax Authorities had 
refused to allow it to deduct from its Travancore ingome the interest paid to 
the Head Office at Calicut. It therefore claimed to eliminate the whole sum 
of Bs 95, 5% being the interest credited from Cochin and Travancore from its 
original return for the British Indian Income and to reduce its British Indian 
income to By 2,158.” 

This absurdly low figure was arrived at by debiting the British Indian 
branches with all the interest on the borrowed capital of the Bank although a 
large part of that capital had not been used to carn the profits in British India 
and at the same time claiming that none of the profits shown in the Cochin and 
Travancore profit and los accounts had arisen or had been received in British 
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ascertainable, and no balance is left at the end of the year in 
the revenue and expenditure account of the branch offices from 
which a profit and loss account could have been drawn up, all 
income received by the branches having been transferred to 
the Head Office account and all expenditure directly chargeable 
against revenue having been similarly transferred to the Head 
Office account. The explanation to S. 4 merely states that 
profits or gains arising outside British India are not necessarily 
to be deemed to be brought into British India by reason that 
they are taken into account in the balance sheet. It seems to 
me that in this case there has been a good deal more done to 
the profits arising out of the transactions in the branch banks 
than merely taking them into account in the balance sheet for 
the information of the shareholders. These sums have been 
amalgamated with the net profits of the Head Office and out 
of the amalgamated sum dividends have been paid and Direc- 
tors have been remunerated, and otherwise the branch banks’ 
profits have been appropriated. Under such circumstances I 
am prepared to hold that the sums which were appropriated 
for payments made at the Head Office must be deemed to have 
been “received or brought into” the Calicut office, which is in 
British India, and therefore that the whole of the amount 
shown as net profits of the Bank is liable to income-tax. 

The second question is whether the Bank can exclude the 
amount paid as contribution to the employees’ Provident Fund 
under the heading of “Expenditure incurred for the purpose of 
the business” within the meaning of S. 10, cl. (2) (ix). “ It 
appears that the Bank makes itself liable for paying a certain 
proportion of the sums which are invested with itself for the 
benefit of its employees. Until the employee withdraws the 
amount standing to his credit in the Provident Fund, it is no 
“expenditure” for the purpose of the business but only a liabi- 
lity. The case quoted on behalf of the assessee, Smyth v. 
Stretton (1), can be distinguished on the ground that in that 
case the college invested £35 annually for the benefit of its 
assistant masters in an insurance fund. The money was actu- 
ally paid out to the insurance company and was claimed as an 
expenditure. Upon these facts the High Court held that 
each master had obtained an addition to his salary on which 
he was liable to pay tax. The liability of Dulwich College 
which made those contributions was not considered at all. 
Even supposing that the College treated these sums as expendi- 
ture, it does not follow that the Bank in the present case can 


1. (1904) 90 L T 756: 5 Tax Cases 36. 
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so treat these amounts which have not been actually expended. 
I therefore consider that the second question should be answer- 
ed in the negative. 


Krishnan, J. This is a reference under S. 66 (2) of the 
Income-tax Act of 1922 by the Commissioner of Income-tax 
with reference to the assessment of income-tax of the Nedun- 
gadi Bank at Calicut. That Bank has branches both in British 
India and Travancore and Cochin. The first question sub- 
mitted for our opinion is: 

“Whether that portion of the Bank’s profits Ba 56,567 which can be con- 
ventionally held to have been earned in Cochin and Travancore can be said to 
have been brought into British India within the meaning of S. 4 (a) of the 
Indian Tncome-tex Act?” 

S. 4 (2) refers to profits and gains of business arising 
outside British India of a person resident in British India. 
The Nedungadi Bank has its Head Office in British 
India, namely, at Calicut. The question is whether 
the profits and gains of its business carried on in Travancore 
and Cochin can be said to have been brought into British India 
so as to be liable to income-tax. The question really turns 
upon the way in which these profits and gains have been treat- 
ed by the Bank. The Assistant Commissioner of Income- 
tax in his order has gone into the facts very fully and has come 
to the conclusion that the profits and gains made in Cochin and 
Travancore must be treated as having been brought into Bri- 
tish India, and the Commissioner of Income-tax has supported 
that conclusion. The reasons are fully set out in the Assist- 
ant Commissioner’s order where he points out the way in 
which the accounts were kept. All the income received by 
the foreign branches was transferred to the Head Office 
account and all expenditure directly chargeable against revenue 
was similarly transferred to the Head Office account in the 
accounts of both the Head Office and the branch offices in 
Cochin and Travancore. The result was that at the end of 
the year after these transfers took place there was really no 
balance left in the revenue and expenditure account of the 
branch offices, the amount being treated as having been trans- 
ferred to the Head Office account. As pointed out by him, 
there was a frequent flow of remittances to and from the Head 
Office and the branch ofice. Flow of money by book entries 
can also amount to remittances. There seems to be ample 
evidence which justifies the Assistant Commissioner’s conclu- 
sion that the balances with the branches in Travancore and 
Cochin were really remitted to or brought. into the Head 
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Office at Calicut. | The way in which the profit and loss appro- 
priation account is made out certainly seems to show that the 
whole income of the branches and the Head Office was treated 
as one lump sum for the purpose of ascertaining payment 
of dividends. The balance is dealt with as partly special 
reserve funds and partly as a general reserve fund, so that 
the whole profits including the profits of the branches in 
Cochin and Travancore are dealt with in Calicut. When 
moneys are remitted without any special allocation to profit or 
capital accounts, between the branches and the Head Office of 
the Bank, the contention that the profits were kept back in the 
branch offices and only other moneys were remitted to the 
Head Office cannot possibly be accepted. It is quite trug that 
for the payment of dividends there was enough money obtained 
as profits and gains by the branches in British India alone. But 
the payment of the dividends were not restricted to those pro- 
fits as shown by the way in which these accounts were kept by 
the Bank and its branches. This is not a case merely of reliance 
being placed upon the balance sheet for the purpose of holding 
that the profits and gains were brought into British India, which 
is a matter dealt with by the explanation to S. 4. Here there 
is very much more evidence to make it quite clear that the 
amounts earned as profits in the foreign branches were trans- 
mitted to the Head Office and treated as so transmitted for the 
Bank's purposes and for payment of dividends. Weare not 
bound to go into questions of fact in a reference under S. 66 
(2). We must take the facts as stated by the Commissioner, 
and, unless it can be established by the assessee that there is no 
evidence to support the finding of the Commissioner that the 
profits were brought into British India, we cannot decide the 
question in his favour. lam of opinion that there is suffi- 
cient evidence to justify the finding of the Income-tax authori- 
ties, and on that ground I answer the first question in the 
affirmative. 

The second question referred to us is with regard to the 
employees’ Provident Fund which the Bank has maintained. 
For every rupee paid by the employee which represents a cer- 
tain proportion of his pay every month the Bank contributes 
the same amount and the two amounts are entered in the Bank’s 
books to the credit of the employee in question. It is claimed 
that the Bank is entitled to deduct the sums contributed by the 
Bank towards this Provident Fund under S. 10 (2) (ix) as 
expenditure incurred solely for the purpose of earning profits 
or gains. If the money had been spent by the Bank, no 
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doubt S. 10 (2) (ie) would apply. But in the case before 
us it is clear that the Bank has not yet spent the money; all 
that it has done is that it has made entries in its books admit- 
ting liability on its part to pay a certain sum of money to the 
employee when he retires or goes out of office. That can- 
not be treated as an expenditure by the Bank. The expendi- 
ture will take place only when it pays, and it will be time 
enough to claim deduction then. The deduction cannot be 
allowed now. I would therefore answer the second question 
in the negative. 

Costs payable by the assessee will be Rs. 250. 

Beasley, J. : I agree. f 

T.S.yV. Reference answered . 


In THE HiGH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. Justice PHILLIPS AND MR. Justice 
MADHAVAN Narr. 


Chitturi Venkataratnam and others ... Appellants* (De- 
fendants) 

v. h 

Siram Subba Rao Respondent (Plaintiff). 


Regiswation Act (XVI ef 1908), Ss. 17 and 49—Partnership owning immove- 
able preperty—Decumens by a partner releasing his interest in the partnership 
for consideration—-Registraiiom noheiher wecessary—A dmissibility. 

A document by which a partner releases his interest in the partnership in 
consideration of 2 certain amount does not require registration, even though the 
partnership owns immoveable property. When the partner retires from the 
partnership by releasing his rights therein, the partnership property still remains 
the property of the partnership and the action in releasing his rights does not 
actually extinguish his fight in the immoveable property, for he receives 
his share of the assets on going out of the partnership and the immoveable pro- 
perty still remains the property of the partnership as it was before. 

Even if such a deed requires registration, the fact that it is not registered 
does not prevent its being admissible in evidence under S. 49, as the transaction 
has the effect of leaving the immoveable property in the same state as it was 
befare, i. ¢., as property belonging to the partnership. 

Appeal under cl. 15 of the Letters Patent preferred 
against the judgment of Devadoss, J., dated 2nd October, 
1924 and passed in S. A. Nos. 848 and 849 of 1922 preferred 
to the High Court against the decrees of the Court of the Sub- 
ordinate Judge of Masulipatam in A. S. Nos. 200 and 190 
of 1921 respectively in O. S. Nos. 206 and 65 of 1917, Dis- 
trict Munsif’s Court, Masulipatam., 


“L P Appeal Nos. 42 and 43 of 1925. 26th February, 1926. 
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A. Krishnaswami Aiyar for appellants. 

F. Ramadoss for respondent. 

The Court delivered the following 

JUDGMENTS :_Phillips, J... L. P. Appeal No. 42 of 
1925 ~The only question for consideration in this appeal is, 
whether the document, Ex. III, is admissible in evidence. It 
purports to be a kararnamah or release of partnership share 
and it recites that in consideration of a sum of Rs. 2,100 
settled by the mediators, the executant relinquishes his share, 
title and interest in the partnership business. Admittedly the 
partnership was possessed of immoveable property and the 
learned Judge in second appeal has held that as the document 
is one creating or extinguishing an interest in immoveable pro- 
perty within the meaning of S. 17 of the Registration Act, it 
requires registration and is therefore inadmissible in evidence 
as not having been registered. The learned Judge finds that 
this document is a relinquishment of the executant’s share in 
the partnership and that 

“instead of Subba Rao being paid his share of the amets of the partner- 
ship, the partners entered into an arrangement by which he purported to release 
his right in the partnership.” : 
Inasmuch as he received a consideration of Rs. 2,100 
for this release that amount is clearly the amount settled by 
the mediators as being the share in the assets of the partner- 
ship to which he was at that time Entitled. The real question 
at issue is whether this is a document surrendering an interest 
in immoveable property. Under S. 253 of the Contract Act 
all partners are joint owners of the partnership property, but 
the share of each partner in the partnership property is the 
value of his original contribution increased or diminished by 
his share of profit or loss, i. e., he can only claim to receive 
his share of the assets of the partnership after all accounts 
have been taken. This is clearly shown in a case reported in 
Sudarsanam Maistri v. Narasimhulu Maistri (1). In that 
case the plaintiff sued for a share in the partnership which 
admittedly was possessed of immoveable property and it was 
held that his suit was barred by limitation. It was argued 
that in respect of the immoveable property the suit would be 
in time, although as a suit for dissolution af partnership it 
was barred by limitation. It was, however, held that the only 
suit which he could bring would be for winding up the business 
of the partnership and for distribution of the surplus and not 


r (1901) [IL Rag M 149 :11 ML J 353. 
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a suit for partition of the partnership properties. Similarly 
in Gopala Chetty v. Vijayaraghava Chariar (2) it was held by ` 
the Judicial Committee that a suit to recover a share in pro- 
perty which fell in after the dissolution of the partnership 
could not be maintained when the right to sue for an account 
was barred by limitation. These two cases are certainly 
authority for holding that a partner as such cannot sue for a 
specific share in the partnership property, but his only remedy 
is to sue for taking accounts and ascertainment of his share. 
A question similar to the present one arose in Jaharmal v. Tej- 
ram Jagrup (3), where it was held by Jardine, J., that a certain 
document transferring a share in the assets of a firm which 
was possessed of immoveable property did not require regis- 
tratidn. Telang,J.,however, held the contrary view ;Jardine,J.’s 
judgment is based on the English Law which he dischssed at 
great length. Under the English law the share of a partner 
in the.assets of the partnership is undoubtedly personalty and 
not realty, but it is contended here that that does not conclude 
the case and that where a document relinquishing a share is 
executed that document must be registered. The question is 
not free from doubt in England. There is a case reported 
in Gray v. Smith (4) where an agreement to withdraw from a 


` firm was under consideration and it was held by Kekewich, J., 


that such an agreement required a document under S. 4 of the 
Statute of Frauds inasmuch as it conveyed an interest in land. 
In appeal the point was not determined, but Cotton, L. J., ex- 
pressed his concurrence with Kekewich, J.’s view. On the other 
hand in Forster v. Hale (5) it was held that the lease of a 
colliery was a mere incident in the partnership and no signed 
writing was necessary. The same principle was adopted in 
Dale v. Hamilton (6). In Watson v. Spratley (7) it was 
held that a contract to sell a share in a joint-stock company did 
not come within the Statute of Frauds. At page 236 
Martin, J. observed — 

“Indeed land or real property is the main substratum of their joint-stock 
or partnership property, and their profits are directly obtained from its use. It 
is true, the legal interest in sach real property is generally vested in the cor- 
poration and not in the individual partner or partners as in the cost book mine; 
but the interest of the shareholder in the great incorporated joint-stock companies 
and in the smallest mine conducted upon the cost book principle is, in its 
essential nature and quality, identical. In both, the shareholder has only the 


a. (1922) TL Ras M 478: 49 ML J 505 (PC). 
3. (1893) I LR 17 B a85. 4. (1890) 43 Ch Dn 208. 
s. (1798) 3 Ves 696. 6. (1846) 5 Hare 369. 
7. . (1854) 10 Ex 222. 
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right to recelve the dividends payable on his share, that is, a right to his just 
proportion of the profits arising from the employment of the joint-stock, consisting 
indeed partly of land, but whilst he holds his share he has no interest or 
separate right to the land or any part of it. He is, indeed, interested in the 
employment of it, but he cannot proceed against it directly for anything which 
is due to him, or make any part of it his own, for the purpose of satisfying 
any demand which he may have as shareholder. He is not in the situation of 
a mortgagee who has a direct interest in the land; or of a joint-tenant, or 
tenant-in-common, who may make a part of it his own in severalty.” 

Again in In re De Nicols: De Nicols v. Curler (8) 
Kekewich, J. observed — 

“It is settled that there may be an agreement of partnership by parol, 
notwithstanding that the partnership is intended to deal with land, and that 


to an action to enfdrce such agreement the plea of the statute of frauds will 
not avail.” 


He quotes for'his authority Forster v. Hale (3) and 
Dale v. Hamilton (6) but he still adheres to the view expressed 
by him in Gray v. Smith (4). There seems to be some con- 
flict therefore between the decisions of English Courts, and I 
think the question must be examined to see whether this deed 
of release is really a document which extinguishes an interest 
in immoveable property. 

It is well-settled law that a contract for the sale of 
shares in companies owning immoveable property is not affected 
by the Statute of Frauds, and it is somewhat difficult to see 
what, distinction can be drawn between the interest of a share- 
holder in immoveable property belonging to the company and 
that of a partner in immoveable property belonging to the 
partnership business. A shareholder, although he may not 
have any power to dispose of the property of the company, 
yet has an interest in it as it is out of such property that he 
derives his share in the profits of the company. Similarly in 
a partnership business a partner may be a co-owner in the pro- 
perty, but he has no right to ask for a share in that property 
but only that the partnership business should be wound up, 
including therein the sale of the immoveable property, and to 
ask for his share in the resulting assets. Before a partner 
releases his right in the partnership property that property be- 
longs to the partnership and incidentally to him as a member 
of the partnership but not in his individual capacity. When, 
therefore, he retires from the partnership by releasing his 
rights therein, the property still remains the property of the 
partnership and the action in releasing his rights does not 
actually extinguish his right in the immoveable property, for 

4. (1890) 43 Ch D 208. 5. (1798) $ Ves 696. 
6. (1846) 5 Hare 469. 8. (1900) II Ch Dn gro. 
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he receives his share of the assets on going out of the partner- 
ship, and the immoveable property still remains the property 
of the partnership as it was before. 1 would therefore hold 
that Ex. IT] does not require registration. Even if this view 
is not correct, I think there is another ground for holding that 
Ex. III is admissible in evidence based on S. 49 of the Regis- 
tration Act, which says that no document required by S. 17 to 
be registered shall be received as evidence of any transaction 
affecting such property. Although, therefore, this release 
deed may require registration under S. 17, yet it may be re- 
ceived as evidence if it is not received as evidence of any tran- 
saction affecting such property. Here the transaction has the 
effect, of leaving the immoveable property in the same state as 
it was before, namely, as property belonging to the partner- 
ship. The fact that that partnership consists of one partner 
less than before does not affect the immoveable property. This 
seems to me to be clear from the decisions regarding shares 
in joint-stock companies, whether incorporated or unincorporat- 
ed. The property remains the partnership property and is 
not affected by the change in the body of persons owning it. 
In this view then Ex. III is admissible in evidence, even if it 
requires registration as a document extinguishing an interest 
in immoveable property. I must, therefore, come to the con- 
clusion that the judgment of the learned Judge is wrong and 
that the decree of the Subordinate Judge must be restored with 
costs both here and in second appeal. 

Appeal No. 43 of 1925 follows this and there will be a 
similar order in that appeal. 


Madhavan Nair, J. -_l agree and have nothing to add. 
N. S. Appeal allowed. 


IN THE Hicu Court OF JUDICATURE AT MADRAs. 
PRESENT : MR. JUSTICE ODGERS. 
Addanki Lakshmanacharyulu ... Appellant* (Plaintif in 
S. A. No. 1090 of 1923 and peti- 
toner in C. M. P. No. 3860 of 1923) 





v. 4 
Madduri Venkataramanujacharyulu ... Respondent in 
both (Defendant). 

Civil Procedure Code, O. 6, R. 17—Plasnt—Amendment of —Effect te depriv- 
defendam af plea of limitation—If to be graxted—Limitaiton Act, S. 19—- 
Acknowledgment—Initials—If sufficient. 

*8 A No. 1090 of 1928 

and C M P No. ‘3860 of 1923 and March, 1926. 
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An amendment of the plaint should not be allowed if its effect is to take 
away a valid defence under the law of limitation. 

For the purposes of a valid acknowledgment within S. 19 of the Limitation 
Act, initials are not equivalent to signature. Ammayee v. Yalumalai, (1892) 
I LR 15 M 261 referred to. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 89 of 1921 pre- 
ferred against the decree of the Court of the District Munsif 
of Nuzvidin O. S. No. 859 of 1919. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to per- 
mit the petitioner to amend the plaint by correcting the date 
of the Rs. 800 item given as 28th January, 1916 into 28th 
November, 1916 in paragraph 3 of the plaint inthe said $. A. 
No. 1090 of 1923 on the file of the High Court. 

K.N. Rajagopala Sastri tor B. Satyanarayana for appel- 
lant. 
Ch. Raghava Rao for respondent. 

The Court delivered the following 

JUDGMENT :— This is a suit for money brought by the 
plaintiff against the defendant, who are husbands of sisters. 
The first Court held that no such indebtedness was proved. 
On appeal to the Lower Appellate Court, the Subordinate 
Judge held that an amount of indebtedness was proved. There 
is one curious feature about this case, and that is, that the 
plaint sets forth the borrowings by the defendant of certain 
sums on specific dates and the only item with which we are 
concerned here is Rs. 800 stated in the plaint to have been 
borrowed on 28th January, 1916. The date given however 
in the additional issues framed by the District Munsif in the 
case is 28th November, 1916, and inthe summary of the 
evidence the same date appears. This case is a very striking 
example of the great danger of employing figures instead of 
words in any kind of writing that really matters. It is all 
very well to do it at the top of letter-paper or things of that 
sort, though even so it may be that the date will become im- 
portant, and the whole of this case hinges on the fact that 
28th January, 1916, was written all in figures. In the learned 
Subordinate Judge’s setting out of the case, he also says 
“Rs. 800 on 28th January, 1916” and according to the 
learned vakil for the appellant this discrepancy was actually 
never discovered until after the conclusion of the case in the 
Lower Appellate Court. It seems almost incredible that the 
case should go through the Courts with the plaint alleging onc 


Lakshmana- 
charyolo 
v. 
Venkata- 
ramanuja- 


charyulo 


A 


Lakshmena- 


charyulu 


v. 
Venkaia- 
rRmanuja- 
charyula. 


416 THE MADRAS LAW JOURNAL REPORTS. [VOL. 


date and the witnesses and the Judges setting out a different 
date. However, that is the fact, and I take it that the state- 
ment of the learned vakil for the appellant is accurate. A 
petition for review was taken to the learned Subordinate Judge 
while the admission of the second appeal was pending. That 
was refused on the ground, and it seems to me a substantial 
one, that it was on the basis of the plaint that the plaintiff went 
to trial and that the issue was decided and as foundation of 
his right to this sum of Rs. 800 he alleged a borrowing and 
lending on the 28th January, 1916. The question is, should 
this mistake, if it is one, be allowed to be corrected here in 
second appeal ? Much stress has been laid on Muhammad 
Sadig v. Abdul Majid (1) where the Court allowed the plain- 
tiff to amend his plaint so as to claim 17 biswansi shares instead 
of 15 biswansi shares on the ground that the amendment is a 
correction in the description of the property. It was attempted 
to be argued here that the date was merely a description of 
the debt, but. I am unable to accept this because if it were a 
mere description which could be corrected it is obvious that 
the sooner we get rid of the limitation law the better. It 
simply reduces that to futility. Another case relied on is 
Seshamma v. Chennappa (2). That was a case where the 
learned Judges in second appeal thought that as the plaintiffs 
had not been appointed executors by the will the plaint might 
be amended by substituting the adopted son as plaintiff with 
one of the present plaintiffs as next friend. The objection, 
it will be noticed, was taken by the District Judge himself and 
the learned Judge thought that the suit should not have been 
dismissed without giving the plaintiffs an opportunity to amend. 
It is perfectly clear there that the amendment was more or less 
a formal matter. The executors had sued under the mis- 
taken impression that they were executors by implication. The 
question was, how was the subject-matter of the suit to be 
preserved. It was really, as pointed out by the learned vakil 
for the respondents, a question under O. 1, R. 10, Civil Pro- 
cedure Code. I do not think either of the cases quoted is 
really authority for asking me to amend in this case, and, for 
this very strong reason, that if the amendment is allowed, the 
defence of limitation which succeeded in the Lower Appellate 
Court obviously falls to the ground and it is a cardinal maxim 
of the law of amendment not only that you should not amend 
so as to change the cause of action but you should not amend 
in such a way as will take away a valid defence under the law 


1. (r911) ILR 33 A 616. 2. (1897) I LR 20 M 467. 
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of limitation.On the merits it is very dificult to come to the con- 
clusion that this is a mistake. As I have already said it was 
allowed to go through two Courts unchallenged and when the 
learned Subordinate Judge comes to give his decision on the 
next point in the case, i. ¢., whether this debt has been revived 
by acknowledgment, again the foundation is given as 28th 
January, 1916, with regard to this sum of Rs. 800. For all 
these reasons I am of opinion that it would be distinctly wrong 
to allow this amendment in second appeal. 

The next point is, was the learned Subordinate Judge 
wrong in holding that Exs. B and C, two letters, did not 
amount to acknowledgment ? He says that the acknowledg- 
ment is not specific and holds against the plaintiff for that 
reason. Neither of these acknowledgments so-called, Exs. B 
and C, is signed. They are at best initialled; I say “at 
best” because the translator of Ex. C has only been able to 
decipher the initial“ M ”. Itis said that the words “ I shall 
pay you Rs. roo” may be 1000. The original is most suspi- 
ciously and unfortunately, blurred at exactly that figure. If 
it is 1000 it is said it must cover the Rs. 800. If it is 100 
we do not know. It is simply an acknowledgment of liability. 
Various cases were quoted for the appellant under S. 19 of 
the Limitation Act, but on examination they will be found to 
-be cases of open and current account and it is well known that 
an acknowledgment of indebtedness by one party who has any 
open and current account with another is much favoured in 
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the law on this point. ‘There is no open and current account .. | `,. 


between these two people. 

There is a further question and that is whether, in spite 
of the provisions of S. 19, namely, that the acknowledgment 
has to be made in writing signed by the party, etc., initials will 
‘do. An old case Ammayee v. Yalumalai (3) was referred 
to. That was the case of a will and initials afixed by the 
attesting witness. It is said obiter that initials are equivalent 
to a signature to an acknowledgment under the Limitation Act 
though no such authority is quoted in the judgment; and this 
morning I have been referred to an English case of Lord .St. 
John v. Boughton (4). There it was held the acknowledg- 
ment of a debt in writing signed by a trustee os his agent is 
sufficient. The trustee owing to gout in the hand could not 
write and the letter was written by an amanuensis who conclud- 


ed “For Thomas Townsend, Lt.” It was sworn that the 
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letter was written by Miss Laura Townsend, daughter of the 
trustee, according to her father’s dictation and that it was 
signed by her in his presence. That makes all the difference. 
Here it is true that the plaintiff says that the whole of the 
letter Ex. C is in the handwriting of the defendant but he cer- 
tainly does not say that he saw the defendant sign, nor has any 
evidence been offered to connect the defendant with the initials 
which appear in Ex. B but may or may not appear in Ex. C. 
Ex. B is in its contents vaguer than Ex. C and in my opinion 
the learned Subordinate Judge is right in saying that neither 
of these acknowledgments is specific, but I am prepared not 
only to stand on that but also on the point concerning the 


‘ mitials themselves. It seems to me therefore that the 


appeal fails on all grounds and must be dismissed with costs. 
The petition for amendment of plaint is dismissed. 
T.S. V. Petition and appeal dismissed. 





In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT Mr. JUSTICE RAMESAM. 


Vikrala Ramachandracharyulu ... Appellant™ (Plaintif) 
v. 
Vikrala Srimath Rangacharyulu 
and another ... Respondents (and Defend- 


ant and L. R. of 1st defendant) . 

Registration Act, S. 17 (2) (0)—Co-ocomers—Agreesnent to divide properties 
in certain shares—If requures regisiration—Test—Implied undertaking to execute 
axetker decument—Plainti—Amendomant in second appeal—Suit for specific par- 
formance—Prayer for possession—If can be added. 

Three Hindu reversioners who were entitled to certain properties in equal 
thares filed a suit for recovering the same from persons to whom they had been 
improperly alienated by the widow in possession. During the pendency of 
the suit they executed an agreement according to which one of them was to 
finance the litigation entirely and in consideration therefor was to get an extra 
share. In a suit for specific performance, keld, the agreement did not require 


‘registration, Though it did not expressly state that another document would 


be executed, as it did not by itself convey any property there was an Implied 
undertaking to execute a further document. The test in all such cases is not 
whether a document expressly contemplated execution of another document, but 
mbether by itself it created any right to immoveable property. Caselaw referred 
to. d 

An aiandiiënt of a plaint can be allowed for the first time even in second 


» appeal, if justice requires it. 


In a suit for specific performance pomession can also be claimed where 
such a relief is consequent on a decree fox specific performance. 
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Second Appeal against the decree of the Court of the 
Subordinate Judge of Nellore in A. S. No. 6 of 1922 
(A. S. No. 77 of 1921, District Court, Nellore) preferred 
against the decree of the Court of the Additional District 
Munsif of NelloreinO. S. No. 105 of 1919 (O.S. 
No. 431 of 1917, Temporary District Munsif’s Court, 
Gudur). 


M. Balasubramania Mudaliar for A. Krishnaswami 
Aiyar for appellant. 


K. Bhashyam Atyangar for respondents. 
The Court delivered the following 


JupGMENT This Second Appeal arises out of a suit 
for specific performance of an agreement between co-owners 
to divide their property in a particular way. 


The facts may be more specifically stated. One Appala- 
charlu was the last owner of-the suit property. He died 
about 70 years ago leaving his widow Lakshmamma and bro- 
ther’s widow Seshamma. Lakshmamma died in 1866. At 
the time of her death the plaintiff, a grandfather Lakshmana- 
charlu, the rst defendant's father Seshacharlu and the 2nd 
defendant’s grand-uncle Sreenivasacharlu were the reversion- 
ers entitled to the property. But after taking possession 
they found that they had to arrange for the maintenance of 
Seshamma. So, they entered into an agreement with Sesham- 
ma under which they allowed her to remain in possession until 
her death and they or their heirs should take the property 
after her death. Seshamma died in 1895. (Vide Ex. BB-2, 
the date in para. 6 of the plaint in the printed papers is in- 
correct). At the time of her death, plaintiffi’s ` paternal 
uncle Seshacharlu, the rst defendant and the 2nd defendant's 
father represented the three reversioners of 1866, and these 
were entitled to the property. But Seshamma disposed of 


the property in her possession by a will and by several sale 


deeds though she had no right to do so, and the three. persons 
entitled to the property had to bring a suit. Such a suit was 
filed as O.S.No.30 of 1907 of the District Court of Nellore. 
© It was afterwards transferred to the Temporary Subordinate 
Court and became O. S.No. 60 of 1913.In that suit, the rst 
plaintiff was the present 1st defendant, the 2nd-plaintiff- was 
the present 2nd defendant’s adoptive father and the 3rd 
plaintiff was the present plaintiff's uncle. Before filing the 
said suit, the three plaintiffs therein entered into an agreement 
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dated 5th August, 1907, Ex. EE, under which it was agreed 
that in consideration of the 3rd plaintiff (uncle of the present 
plaintiff) conducting the suit by instructing vakils and in other 
ways and, in consideration of the document being in his pos- 
session, 1|8 of the properties recovered should be given to 
him solely and the other 7|8ths should be taken in equal shares 
or in other words while the 1st plaintiff and 2nd plaintiff was to 
get 7|24, the 3rd plaintiff was to get 10/24. While the suit 
was pending before the Sub-Judge they entered into another 
agreement modifying the former agreement, Ex. FF*, dated 





25th October, 1909. In this agreement, it was 
stated that the first two plaintifs were unable 
s “EX. FF. 


(Letter, dated asth October, 1909). 
Vikrala Bhashyakacharyolu and do. Krishnamacharyulu write to say as 
follows:— g 
“Now, for recovery of the property of Vikrala Appalacharyulu, we three 
filed a suit in the District Court of Nellore. That suit having been decided 
against us, we were put to considerable trouble and Jom, and preferred an appeal 
to the High Court. With the idea of engaging a big vakil in that matter, we 
engaged V. Krishnaswami Aiyar Garu As he was soon after elevated to 
the Bench, we had to engage a big vakil again. We having been pressed by 
defendants far costs and not having been able to get money and pay the costs 
in time, we were obliged to stop further proceedings in the affair. So, on sth 
August, 1907, we entered into an agreement to refer the matter to arbitration, 
chore M. R Ry. Mangu Ramanuja Rao, Thalpur Appiah, Dittathi Rama- 
krighnayya and others as Panchayatdars, and agreed to abide by their decison. 
So, agreeably to their decision, you yourself shall bear the expenses hencefor- 
ward, and get the suit prosecuted to a successful termination. For this an able 
and efficient vakil has to be engaged. The fee payable to him, and the charges 
for pfinting the record, and, if the suit be remanded to Nellore (Court) for 
enquiry in full then the costs in that Court and if again an appeal were to be 
preferred, the costs thereof, and the costs, if any, payable to the defendants 
henceforward, all these, you shall bear for yourself. If ever we become possessed 
of means, and give you money then you shall take that money. Whether you 
win or lose the suit, you have no business to ask for money. We shall, how- 
ever, at our own expense, render you assistance in furnishing you with evidence 
or the helping you with word of mouth. If, facing all these difficulties and 
disadvantages, you win the suit, then, we shall, in consideration of this, give 
you as share due to a redeemer or saviour, one-eighth, as already agreed in 
keriting, and; for your having spent your own money in respect of our shares 
also, another one-eighth, making in all one-fourth out of the entire properties 
that may be recovered by us, and bring the remaining properties to apportion- 
ment into the equal shares amonget us three. We have written and given 
this! letter in token of our having agreed to the decision of the Paxchayatdars 
in this way, and for your confidence. 


(Signed) Vikkirala Bhashyacharyals. 
» Kriskwamacharyuls, : 
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to find their share of the expenses and therefore Ex. EE, the 
earlier agreement was executed. It was then provided that 
all the further expenses of the suit should be borne by the 
3rd plaintiff and in consideration of this instead of the old 
1|8, 1|4 share was to be kept apart for the 3rd plaintiff and 
the other 3|4 was tobe taken in three shares or in other 
words the first two plaintiffs were each to get a fourth share 
while the third plaintiff was to get a half-share. Some time 
after this agreement the 2nd plaintiff therein died and his 
son, that is the present 2nd defendant, was added asthe 4th 
plaintiff, and the 3rd plaintiff died and his son, that is the pre- 
sent plaintiff, was added as the sth plaintiff. It may be added 
that the parties originally engaged the late Mr. V. Krishna- 
swami Aiyar (afterwards a Judge of this Court) as their 
vakil and had to incur heavy expenses. The Subordinate 
Judge decreed the suit only in respect of item 1 of the present 
suit and in that item instead of decreeing the whole he decreed 
only 5|6, that is, one-third of the rst plaintiff and one-third of 
the 4th plaintiff, but only 1|6 instead of 1|3 of the sth plain- 
tiff. -As to another item, item 7 of that suit, he dismissed 
the suit as beyond time. This was in 1914. There was an 
appeal to the District Court of Nellore. It was filed in res- 
pect of the 1|6 share of the sth plaintiff disallowed by the 
Sub-Judge and the other item, the claim for which wee - held 
to be barred. It appears that the appeal was filed with insuff- 
cient stamp and it was returned for payment of deficient 
stamp duty on 30th July, 1914. After several extensions of 
time allowed it was stated that the rst and 2nd appellants did 
not wish to continue the appeal and the deficient stamp duty 
was paid only for the 3rd appellant who continued the appeal. 
This was on the 2nd of September, 1914. The appeal was 
disposed of in March, 1916. The result of it was that the 
3rd plaintifPs appeal was fully allowed. He got his 16 
share disallowed out of the item decreed by the Subordinate 
Judge and his own 1|3 share of item 7. The other shares of 
item 7 were not decreed as the other appellants did not prose- 
cute the appeal. Looking at the reasons of the District 
Judge (vide Ex. BB) one would think they too would have 


got a decree for their shares. ‘It is obvious that in the inter- 


val between the filing of the appeal and the znd of September, - 


1914 the first two appellants broke away from the 3rd appel- 
lant either because they entered into a private arrangement 
with the opposite party or for some other reason. Soon 
after the disposal of that appeal, that is on 7th March, 1917, 
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the present suit was filed for specific performance of the agree- 
ment in Ex. FF. A number of objections were taken by the 
defendants. They denied the genuineness of the agreement 
of 1866 and of Exs. EE and FF. They denied that the 
plaintiff and his uncle performed their part of the agreements. 
They also contested that plaintiff is not entitled to the benefit 
of the agreement as the heir of his uncle. All these points 
were found by both the Courts below in plaintiff's favour and 
against the defendants. But in spite of this, the defendants 
succeeded in both the Lower Courts on certain technical objec- 
tions. The District Munsif found that Exs. EE and FF 
amount to a sale and not being registered are ineffective to 
pass any property to the plaintiff. He also held that the 
plaintiffs remedy is to refer the matter to arbitrators and not 
to sue. On appeal the Subordinate Judge held that Exs. EE 
and FF are inadmissible for want of registration and dismiss- 
ed the appeal. The plaintiff files the second appeal. 


Exs. EE and FF do not purport to be sale deeds. They 
purport to be agreements to divide the property in certain 
shfres. Nor do they purport to convey any property. 
In my opinion, they are merely agreements to do 
all that is necessary on the part of the promissors to give 
effect to the division agreed upon. This remark is particu- 
larly true of Ex. FF which is executed by the two defendants 
in favour of the plaintiff unlike Ex. EE. It is true they do not 
expressly say that another document will be executed, but I do 
not think this is necessary to bring the documents within the 
exempting cl. 17 (v) of the Registration Act. Seeing that 
they do not by themselves purport to convey property, it 
follows that if they are ineffective without another document 
there is an implied undertaking to execute a further document. 
In this respect I think this case is a far better case than the 
decision in Mangamma v. Ramamma (1). In that case the 
document while contemplating the execution of another docu- 
ment also purported to be a sale on its date and to place the 
vendee in possession. I must state there are several unre- 
ported decisions of this Court taking the same ^ view. So 
early as  Adakkalam v.. Theethan (2) it was 
held that a fnere agreement does not require registra- 
tion: and is admissible for the purpose of obtaining specific 
performance. In Nagappa v. Devu (3) it was held that 





1. (1912) I L R 37 M 480. 2. (18389) I L R ra M 503. 
3 3. (1891) IL Rwy M 55, 
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even where a document purports to be a sale deed it is ` inad- 
missible for want of stamp or registration, it is admissible as 
an agreement to sell insa suit for specific performance: See 
also Upendra Nath Bamerjee v Umesh Chandra Banerjee(4). 
The same view is taken in Indar Singk v. Munshi (5). The 
test in all such cases is not whether a document expressly con- 
templated execution of another document, but whether by it- 
self it created any right to immoveable property, and if it did 
not, then it does not require registration. See Rajangam 
Aiyar v. Rajangam Aiyar (6). Whatever view we take 
therefore of Exs. EE and FF they are not inadmissible for 
want of registration. 


It seems that two possible views may be taken of *these 
documents. As the three sharers’ were tenants-in-common 
of the property, every one is strictly entitled in the theory of 
law to every particle of the properties, and therefore when 
they agreed to divide in certain shares it cannot be said there 
is ‘a conveyance by some sharers in favour of another even 
though but for the agreement the shares would have been 
different. Where every one is owner of every part of .the 
property there is nothing to convey, and it is only a question 
of shares. ‘The inequality of shares may be due to various 
reasons. In all such cases, a mere agreement to divide is 
enough to enable the party who benefits by it to sue for speci- 
fic performance of an agreement and to recover possession. 
The judgment of this Court in S. A. No. 760 of.1913 is an 
example of such a suit. In that case, a number of sharers who 
resisted the suit by another, relying on adoption, entered into 
an agreement by which one of them in consideration of sup- 
porting the plea of adoption by the others was to get a share 
larger than what he would be otherwise entitled to. The 
suit in which they were all defendants having been dismissed 
and the defendants having been given the shares to which 
they were entitled without the agreement, a subsequent suit 
was afterwards filed to enforce the agreement and to get the 
extra share. Both the Lower Courts dismissed the suit.” In 
‘appeal, the High Court (Sankaran Nair and Ayling, JJ.) 
allowed the Second Appeal holding that the 
agreement was binding as a settlement of a 
doubtful matter. It is, true the question of registration was 
not discussed in Second: ‘Appeal but was taken in review and 





4. (1910) 15 C W N 375. 5. (1919) IL Ri Lah rag. 
6. (1922) ILR 46 M 373 at 381 : 4 M L J 745 (P C). 
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was disallowed. In the present case also, as the three plain- 
tiffs were out of possession of the property and had to litigate 


‘to acquire them, it may be said the matter is doubtful and a 


settlement settling the shares in a particular way may-be said 
to be a settlement of a doubtful matter, in which case it will 
not fall under the Transfer of Property Act and does not re- 
quire to be registered even if it amounts to a complete 
transaction. 

"But a second view is possible ; it may be said that Ex. FF 
is merely an agreement to do the needful for conveying an 
extra share and by itself cannot give a right to the plaintiff to 
obtain a certain share. If so, all that the plaintiff has to do 
is to pray for a direction directing the defendants to execute 
the document if the Court so thinks fit. It is true that the 
original plaint did not contain any such prayer. After the 
appeal was filed in the Lower Appellate Court the plaintiff 
applied for permission to amend the plaint by the addtdon 
of such a prayer.. The Subordinate Judge dismissed the 
appeal, but did not deal with this prayer for amendment and 
dismissed the petition without giving any specific reasons and 
the vakil for the appellant complained of this before me. See- 
ing that all the defendants’ objections in the case are technical 
and they have really nothing in the merits it seems to me that 
in the interests of justice this is a case in which the Lower 
Appellate Court ought to have the amendment on such terms 
as it thought fit, An amendment of the plaint was even 
allowed for the first time in second appeal. See Dronan 
Raju ‘Ramayya and others v. Peddayya (7).  Inthis case 
it ought to have been permitted in the Lower Appellate Court 
and .I accordingly allowed the plaint to be amended by the 
addition of such a prayer. I even think that the direction 


‘for the execution of an ancillary. document might well be in- 


cluded under prayer C of the original plaint. “‘ such other 
relief as the Court thinks fit under the circumstances. ” How- 
ever, as the plaintiff was not diligent enough I think he must 


.pay the costs of the defendants in the first two Courts. 


Mr. Bhashyam for the respondents raised three minor. 


‘objections. First, he said that the plaintiff was guilty of 


some fraud, relying on para. 4 of the written statement and 
that a finding on it is to be called for. There is no issue on 
it and the only issue as to plaintiff's conduct is-the third issue, 
namely, whether he performed his part of the agreement. 
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This has been found in favour of the plaintiff. Mr. Bhash- 
yam originally suggested that the plaintiff fraudulently did not 
pay the deficient Court-fee in the appeal in the former suit, 


but the facts | mentioned above from-Ex. BB-1 show that- - -charyal 


after the other appellants withdrew the 3rd appellant paid his 
own share of the Court-fee. | therefore do not think there 
is any point requiring fresh enquiry. 

The second objection taken by Mr. Bhashyam is that 
the suit for possession is not maintainable along with the su:t 
tor specific performance. He relied on the Letters Patent 
decision in Rangayya Reddi v. Subramanta Atyar (8). One 
of the Judges dissented. But apart from it, I think that case 
is distinguishable from the facts before me. In that , case 
the suit for specific performance was against one person and 
the relief for partition was claimed against other persons who 
“are not parties to the first prayer and this fact furnished the 
ratio decidendi of the decision. The English cases relied on 
by Wallis, C. J., for instance, De Hoghton v.Money (9), 
also support the distinction. It is unnecessary to refer to 
all of them. The recent decision of the House of Lords in 
Mildred Howard v. William Miller (10) 
also illustrates the distinction. In the present case the de- 
fendants are persons against whom. both the reliefs, namely, 
specific performance and possession were asked. . In such 
a case all reliefs consequent on the decree for specific perform- 
ance ought also to be granted. (See Fry on Specific: Per 
formance, S. 1402.) 

The third objection raised by Mr. Bhashyam is that the 
plaintitf’s remedy is to refer the matter to arbitrators and not 
to bring the suit. He relies on Ex. EE, the last sentence at 
page 1 of the documents. This clause is not repeated in 
Ex. FF. He contends that the clause remained operative 
after the execution of Ex. FF. On reading the two docu- 
ments together, I do not agree with this contention.” The 
intention is to drop the clauses from Ex. FF. It seems to 
me that Ex. FF is complete in itself and did not intend’ any 
further reference to Ex. EE. Again I do not see how one 
party can refer a matter to arbitrators (who are not even 
named) without the other co-operating. Thirdly, the docu- 
ment EE refers to advice of mediators and not to decision of 
arbitrators and the advice of mediators can be taken and acted 





gi 
8. (1917) ILR 40 M 365: sa ML J 575 (F B). 
9. (1866) L Ra Ch Ap 164. 10. (1915) A C 318. 
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upon only if all the three parties go to them. For all these 
reasons, I disallow this contention.. 

The only question that remains is, what is the relief to 
which the plaintiff is entitled? There are two items in the 
suit, the first item was divided into 6 shares of which each of 


"the three parties took two. According to the agreement, 


plaintiff ought to have another sixth, that is, he ought to have 
one out of the four shares in the hands of defendants. Instead 
of this he claimed 1 1|2 out of the four shares in the hands of 
the defendants. He is entitled only to a half-share each 
from the two shares of each of the defendants. There will 
be decree directing that the plaintiff will be entitled to get 1/4 
of sych share which each defendant has in item 1. He will 
be entitled to proportionate costs of this throughout, but he 
will pay proportionate costs on the disallowed half-share in 
Second Appeal. As to the second item, the parties never 
prosecuted the appeal together, and the plaintiff wants now a 
share in item 1 in substitution of what he would have got from 
the other item if all had stuck to their agreement. I do not 
think he is entitled to this, and this claim will be dismissed 
with proportionate costs in Second Appeal. I have already 
said that the appellant will pay all costs of the respondents in 
both the Courts below. The plaintiff will be also entitled to 
mesne profits from the date of suit till delivery of possession 
on the item decreed. The District Munsif will ascertain in 
the past profits:and pass a final decree. The future profits 
will be determined in execution. 

T.S. V: Appeal allowed in part and dismissed 


as to the rest. 





In THE HIGH Court or JuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE OpGERs AND MR. JUSTICE 
VISWANATHA SASTRI. 


Chavakula Ammanna ... Appellant*™ (Plaintif) 


v. 
Chavakula Satyanarayana and others ... Respondents (De- 
fendants 1 and 3 t0 6). 
Hindu Law—Adoptien—Power to adopi given by father-in-laxo—Exercise 
of Pener long afier death of father-in-law—Consent of nearest sapindas if 
necessary—No ebjectiom raised by sapindas—Effect of —Rule as te divesting ef 
estate—If applies. 
S, a Hindu, after the death of his son executed a document in favour of 
D, his daughter-in-law, in the following terms: “As you asked me for my con- 
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sent in order to adopt a boy far the prospering of our family, I have given my 
consent, so that you may adopt at your pleasure, whomsocver you may like. 
whenever it is necesmry, from among the sons of your brother, or the sons of 
my brothers, or thelr daughters’ sons or their sons’ sons............. You are 
hereby authorized to keep the whole of the property mentioned herein under 
your management throughout your lifetime and to pass the said property to the 
adopted son either after your death or at any time at your pleasure, meanwhile 
maintaining the adopted son at your own cost.” S died soon afterwards. 
Nearly 19 years thereafter, D made an adoption under the power conferred 
by $, and the evidence showed that of the five nearest sapindas then living, 
one was the father of the adopted boy, two others actually participated in the 
adoption, while the other two were at that time in their houses in the same 
village and did not raise any objections to the adoption. In a mit by a rever- 
sioner challenging the adoption, keld, (1) the power to adopt given by S did 
not tpse facte come to an end ‘with his death, and as the evidence showed that 
there had been no change in the circumstances at the time the adoption was 
made and that the then nearest sapindas did not object to the adoption, the 
adoption was quite valid; and (2) the adoption cannot be challenged as one 
not made to the last male holder S, because the adopted son clearly took as 
devises under the deed and no question of divesting of an estate could arise. 


Case-law discussed. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in A. S. No. 460 of 
1921, preferred against the decree of the Court of the Addi- 
tional District Munsif of Narsapur inO.S.No.14 of 1919. 

P. R. Ganapathi Atyar and K. Venkatarama Raju for 
appellant. é i 

S. Faradachari and P. Bapiraju for respondents. 

The Court delivered the following 

Jupements :—Odgers, J. This was a suit by a revet- 
sioner during the life-time of a widow for a declaration that 
an adoption alleged to have been made by the latter is not valid 
and binding on the reversioners. The District Munsif held 
that the objection raised by the plaintif to the validity of the 
adoption failed, which view was upheld by the Subordinate 
Judge. A certain person called Somanna executed on the 
26th April, 1891 Ex. I which is.a document in favour of one 
Danalakshmi, his daughter-in-law, whereby he gave her cer- 
tain property__the effect of which will be discussed later__and 
a power or consent to her to adopt. The words are: 

“As you asked me for my consent In order to adopt a boy for the pros- 
pering of our family, I have given my consent, so that yousmay adopt at your 
pleasure, whomsosver you may like, whenever it is necessary, from among the 
sons of your brother, or the sons of my brothers, or their daughters’ sons or 
their sons’ sons.” 

Somanna died on the 28th August, 1891 without having 
revoked this authority and, on the roth June, 1910 or nearly 


Odgers J. 
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19 years after, the adoption in question was made by Dhana- 
lakshmi. 


The first point taken by Mr. P.R. Ganapathi Aiyar is 
that, as the father-in-law is merely a sapinda, his consent must 
come to an end with his death. It is only, says the learned 
vakil, in the case of the husband’s authority that it extends 
beyond his death. Somanna had three brothers, Subbanna, 
Lingappa and Thirapayappa. The son of Lingappa called 
Ammanna is the plaintiff and another of his sons called Suriah 
is the 2nd defendant. One of the sons of Thirapayappa is 
Moolaya alias Moolaswami of whom we shall hear more and 
the other son is Chinna Venkataramiah. Somanna had a son 
Ramayya, who had predeceased him and who married 
Dhanalakshmi, the adoptive mother in the present case. 

It is of course well settled in this Presidency since its 
recognition in the Ramnad case, Collector of Madura v. Moot- 
too Ramalinga Sethupathi (1) [see also the case in Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo Kishoro Patta Deo(2) 
which approved it] that a widow may adopt if duly authorised 


_ by her husband’s kindred. This has been amplified and ex- 


plained in various later cases. See Krisinayya v. Lakshmi- 
pathi (3) where it is said that the adoption must be made 
not from capricious or corrupt motives but on a fair considera- 
tion by what may be called a family council of the expediency 
of substituting an heir by adoption to the deceased husband. 
This case has been referred to a Bench by a learned Judge of 
this Court on account of the opinions expressed in Mami v. 
Subbarayar (4) and Suryanarayana v. Ramadoss (5). Refer- 
ring to Subramanyam v. Vienkamma (6) which held that the 
principle of the decisions of the Privy Council would be satis- 
fied if the consent of the nearest sapinda, was obtained, 
the learned Judges in Mami v. Subbarayar (4) proceed: 

“Jt cannot be said to have been in the contemplation of the learned Judges 
who held so, that the consent of the nearest sapinda would be sufficient, sven 
if at the time of adoption that sapinda is no longer living and the person who 
is the nearest sapinda at the time does not consent to the adoption. It must, 
we think, be conceded that, if a sapinda who has given his consent withdraws 
it, afterwards the widow would not be entitled to act upon such consent, and 
it seems to us to be unreasonable to (hold that a consent once given should 
become irrevocable by the death of the sapinda giving the consent so as to over- 


x. (1868) 12 MIA 397. a. (1876) [IL Ri M 6 (PC). 
3. (1920) ILR 45 M 650: 39 ML J 70 (PC). 
4. (1911) TIL R36 M 145: 24 ML J 484. 
5. (1917) ILR 4x M 604:34 ML J 87. 
6. (190$) I L R 26 M 627: 13 M L J ago. 
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tide the opinion of the sapinda who subsequently became entitled to be heard. 
But it i» contended that, if the authority is acted upon within a reasonable time, 


thet ought to be sufficient to obviate the necessity of obtaining the consent of © 


the sapindas living at the date of adoption. No doubt it may not be necessary 
that the consent should be given actually at the time the adoption is made, but 
it seems to us that at any rate a consent previously obtained from a deceased 
mpinda cannot be efficacious to validate an adoption which is not approved by 
the persona who are the nearest sapindas at the time the adoption is actually 
made.” 

Whereas in Suryanarayana v. Ramadoss (5), a judgment 
of Séshagiri Aiyar, J., the learned Judge says: , 

“This train of thought (i e., that the assent of the sapindas is presumptive 
evidence of the goodness of the act) precludes me from acceding to the proposi- 
tion that mere lapse of time without more, or the death of the consenting sapinda 
would pat an end to the authorisation freely and bowa fide granted. e It is 
settled that the fact that a consent to an alienation was given by a reveraioner 
who is dead would not by iteelf be sufficient to enable the reversioner entitled 
to succeed to the property to impeach that consent. In my opinion the same 
reasoning should govern the assent to an adoption” 

Mr. Ganapathi Aiyar insists that an adoption must be 
invalid if made without the consent of the nearest or near 
sapinda at the time; whereas, on the other hand, Mr. S. Vara- 
dachari maintains that, in the case of a consent once obtained 
by the widow, it is sufficient if the sapindas have the right of 
veto when the adoption is made a long time after the consent 
was originally given and if the circumstances have materially 
changed. On this we have no evidence here. In Anne 
Brahmayya v.Chelasami Rattayya (7) Ramesam, J., says: 

“In my opinion there is an essential difference between the authority of 
the husband and the assent of a sapinda, The former is intended to be erer- 
cised only after the death of the husband. ‘The latter is intended to be used 
at a reasonable time after the consent is given. When the interval is short, 
the death of the sapinda may not matter; but a sapinde’s assent is not to be 
pocketted by the widow and’ used long after it was given when entirely different 
considerations as to the expediency of the adoption may apply.” 

Mr. Varadachari, on the other hand, lays stress on the 
words quoted above from Mami v. Subbarayar (4) “ which 
is not approved by the persons who are the nearest sapindas 
at the time the adoption is actually made”. 

He says that these words import that, once a widow has 
the consent of a near or the nearest sapinda and does not adopt 
within a reasonable time, the sapindas who are nearest 
at the time when the adoption is actually made and when the 
circumstances which originally prevailed when the consent was 
given may no longer exist must be deemed to have the power 

4. (1911) TLR 56 M 145: a4 ML J 484. 
s. (1917) ILR 41: M 604: 4 ML J 87. 
7. (1924) 20 L W 508 at 517. 
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of veto. The case in Suryanarayana v. Venkataramana(8) 
which was a general power given to the widow to adopt any 
boy at any time and was not acted upon for 9 years was con- 
strued and explained in Kamesam v. Batchamma (9) as mean- 
ing that an authority given in such general terms cannot be 
relied on as validating an adoption made several years after- 
wards when several of the sapindas who gave the authority 
had died and when other sapindas interested in the estate and 
affairs of the widow had come into existence and when other 
Similar circumstances had intervened before the adoption took 
place. They also refer to Mami v.Subbarayar (4). In the 
present case the facts are somewhat important because it is 
found that the reversioners of equal degree with the plaintiff 
Ammanna, namely Suriah and Moolaya actively participated 
in the adoption and the other two Venkatramaiah and Amman- 
na, the plaintiff, were in their houses at the time of the adop- 
tion and did not object. In this connection reliance is placed 
on the case reported in Venkammal v.Namaswaya Chetty (10) 
where it was held that there must be a conscious exercise of 
discretion on the part of the sapinda as to whether assent shall 
or shall not be given. There was no evidence or allegation 
that the widow asked for the boy in consequence of any 
authority given by her husband. But the sapinda had allowed 
his boy to be brought up by the widow, had been frequently 
urged to give the boy in formal adoption and allowed him to 
be so adopted. The learned Judges held that the natural 
father’s conduct showed that he gave a deliberate assent to 
the action of the widow in making the adoption. That case 
is possibly stronger than the present. But I think the facts 
must be taken strongly against the plaintiff on this point. 


The second point taken by Mr. P. R. Ganapathi Aiyar 
is that, even if this adoption had taken place and even if it 
must be held to have taken place with the consent of the nearest 
sapinda, the person to whom the adoption was made, namely, 
the son of Somanna, never had any estate and that the adop- 
tion was therefore not made to the last male holder who is 
Somanna, but to Danalakshmi’s husband Ramayya. It is 
further said that it is a principle of the Hindu Law that, where 
an estate has veSted in the heirs of the deceased person, it can- 
not be afterwards divested by any adoption made by the widow 





4. (1911) ILR 36 M 145: 04 ML J 484. 
8. (1903) ILR26M 681: 13 ML J 318. 
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in pursuance of a power, the only exception being that, if a 
widow has succeeded by inheritance to the estate of her hus- 
band and makes an adoption, she obviously divests herself 
ipso facto of her estate in favour of the adopted son. Many 
cases were quoted for this proposition. It is probably not 
necessary to go through all of them. Reference may be had 
to Annamma v. Mabbu (11) where it was held that the estate 
of the deceased son having become vested in his heir cannot 


be defeated and divested by an adoption, and to Rathta Muda- 


liar v. Raghunadha Bhattar (12) where it is clearly laid down 
that an adoption not made to the last male holder which would 
have the effect of divesting the estate taken on inheritance by 
the deceased’s brothers would be invalid. The answer to this 
is said to be, to begin with, that the rule as to the last male 
holder does not apply to joint families and further that there 
is no scope for the rule as to divesting where there is, as in this 
case, a document, there being no question of inheritance and 
the adopted son clearly takes as devisee under the document 
Ex. I. The rule as to divesting has been quite lately explain- 
ed by Kumaraswami Sastri, J. in the Tanjore Palace case, 
Maharajah of Kolhapur v. Sundaram Aiyar (13) where he 
says — 

“The whole principle underlying the rule as to divesting estates is that 
a superior title as heir cannot be created by a widow, while the property has 
already vested in a person who in law has taken the estate from the deceased 
heir of the last male holder.” 

In Bheema Deo v. Kunja Behari Deo (14), which 
was referred to by the learned vakil for the respondents, a 
case of an impartible zemindari, it was held the power to adopt 
was not limited in point of time by the fact that a line of the 
husband’s heirs had in succession come into possession of the 
estate. The limit to such power is when the husband’s adopted 
son attains full age and so full capacity to continue the line 
by natural born sons or adoption. All the cases speak as to 
the divesting of an estate which has devolved by inheritance. 
In this case by this settlement, or whatever it may be called, 
Ex. I, the father-in-law of Dhanalakshmi purported to give 
her for some estate or other all his property with the exception 
of certain property given to his daughter under these words: 

“You are therefore hereby authorized to keep the whole of the property 
mentioned herein under yous management throughout your lifetime and to pass 








11. (1875) SM HCR 108. 1. (1898) 8 M L J 173. 
15. (924) ILR4 M 1 at ah 
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the said property to the adopted son either after your death or at any time at 
your pleasure, meanwhile maintaining the adopted son at your awn cost.” 
There can therefore in this case, it seems to me, be no 
question of inheritance where the mode of natural devolution 
has been artificially controlled by a document of this character 
and it is not contended that the settlor had no power to make 
such a disposition of his property. It has been argued at 
length on one side or the other that the donee took either a 
woman’s estate or a mere life-estate. If she took a woman’s 


“estate she would have the power of course to pass the corpus 


‘of the estate in accordance with the terms of the document. 
If it is a life-estate solely as known to the English Law she 
either has a power of appointment within a certain class to 
the whole property after her death or the adopted son is a 
persona designata although he is to be selected from a certain 
class of persons. | Whichever view is taken of this document, 
I do not think it makes any difference to the decision of the 
present point. If the rule of Hindu Law as to adoption to 
the last male holder is a corollary to the rule as to the divesting 
of already vested estates, it seems to me that these doctrines 
have no application to a case like the present, where the settlor 
after the transfer can clearly not be regarded as the last male 
holder. 

_ I therefore think the appeal fails on both grounds and 
I would dismiss it with costs. 

Viswanatha Sastri, J. :— Plaintiff is the appellant. He 
sued for a declaration that the adoption of the 1st defendant 
by the 3rd defendant was not valid and binding on the rever- 
sioners. ‘The adoption was made on roth June, 1910, as 
recited in the adoption deed Ex. II, and the deed recites that 
it was made in pursuance of an authority to adopt given to 
3rd defendant by her deceased father-in-law on 26th April, 
1891, under a deed, Ex. I. It was alleged in the plaint that 
the authority would not have been acted upon after the father- 
in-law’s death; that no adoption in fact took place and that 
even if it took place it was not done “ with the consent of the 
then surviving heirs”. Both the Lower Courts found that 
the 1st defendant was adopted by the 3rd defendant ; and 
that the authority given in Ex. I was sufficient. It was con- 
tended before us that the adoption was not valid because, 
(1) the authority given by the father-in-law was useless aftér 
his death ; and (2) the adoption was made to 3rd defendant's 
husband and not to the last male holder, and at a time when 
the reversion had vested in others. The second appeal first 
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came before me sitting as a single Judge, and as. there was an 
apparent conflict between Mami v. Subbarayar (4) and Surya- 
narayana v. Ramadoss (5), L ordered that it be posted before 
a Bench. 

In Mami v.Subbarayar (4) the adoption was made by 
the adoptive mother on the authority given to her by her de- 
ceased adopted son in a will left by him. The sapindas living 
on the date of the adoption did not give their consent ; and 
it will appear from the judgment (at page 146) that the 
adoption was made in disregard of the opinion of the nearest 
sapindas then living. The learned Judges observe at 
page 148 — 

“Tt seems to us that a consent previously obtained from a deceased sapinds. 
cannot be efficacious to validate an adoption which is not approved by the 
persons who are the nearest sapindes at the time the adoption is actually made.” 

This case was examined in Suryanarayana v. Ramadoss (5). 
and it was held that mere lapse of time without more, or the 
death of the consenting sapinda, will not put an end to a con- 
sent freely and bona fidd granted. ‘I may here state that 
although the adoption in the present case was made 19 years 
after the date of authority, it was admitted in the plaint (para- 
graph 6) and conceded before us that, had the donor of the 
authority been alive on the date of adoption, the adoption 
would have been pe:fcetly valid. The question therefore is 
whether his death ipso facto put an end to his authority. In 
Suryanarayana v. Ramadoss (5) it was held that such would 
not be the case, and in Anne Brahmayya v. Chelasami 
Rattayya (7) Ramesam, J. observes at page 517 that__ 

“When the interval is short, the death of the sapinda may not matter; 
but a sapinda’s assent is not to be pocketted by the widow and used long after 
it was given, when entirely different considerations as to the expediency cf 
the adoption may apply.” 

In Suryanarayana v. Venkataramana (8) the question arose 
whether the assent of sapindas to adopt “any boy at any 
time” would entitle a widow to adopt nine years after the 
date the consent was given; and it was held that the assent 
was not valid, (1) because it was too general in its nature, 
and (2) because during the nine years circumstances had 
materially changed, one of them being that two out of the 
three assenting sapindas and two dissenting sapindas had died. 
This dictum has been explained in Kamesam v. Bat- 

4. (1911) ILR 36 M 145: 24 ML J 484. 

s. (1917) ILR 41 M 604: 34 ML J 87. 
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chamma (9). I may here state that the authority in the 
present case was not to adopt any boy, but to adopt a boy 
“ from among the sons of your brother, or the sons of my 
brothers, or their daughters’ sons or their sons”; and that 
the boy adopted satisfied this description. .There was no 
doubt the liberty to adopt “ whenever it was necessary”. In 
my opinion the trend of these decisions is that when the con- 
sent is given by the father-in-law who happens to be the nearest 
sapinda then living, his death before the adoption is made 
would not ipso facto revoke the consent ; and that such con- 
sent will come to an end only if circumstances had materially 
changed after his death. In the present case it was not alleged 


-~ that there has been any change in the circumstances on the date 


the adoption was made, caused either by the coming into exist- 
ence of other nearer sapindas, or by the death of sapindas 
then alive, or by reason of the estate having vested in third 
persons. The evidence shows that five sapindas were alive 
on the date of the adoption. The boy adopted is the son of 
one of them and his natural father was present at the adop- 
tion. Another sapinda assisted the widow during the cere- 
mony, and a third was present. Plaintiff and the fifth sapinda 
were on that date in their houses in the village, and did not in 
any way indicate to the widow that they objected to the adop- 
tion. Soon after the adoption, steps were taken to transfer 
the patta in the name of the adopted boy and notices were sent 
to the plaintiff. From what the District Munsif says in para- 
graph 49, the plaintiff made no serious attempt to oppose the 
transfer, and Venkataramiah alleged that his son had been 
adopted and not the first defendant. And what is more the suit 
was instituted on the last day of limitation although plaintiff 
was aware of the adoption at any rate when he got the notices 
from the Tahsildar. 

It was said that the 3rd defendant had to seek out plain- 
tiff and Venkataramiah and obtain their consent and that she 
did not do so. She was not adopting under any consent given 
by sapindas then alive ; and she preferred to adopt under 
an authority given to her by her deceased father-in-law. This 
authority had the approval of three out of five sapindas alive 
on the date of the adoption; and in the case in Mami v. Subba- 
rayar (4), the consent was held not to “be efficacious to 
validate an adoption which is not approved by the persons who 
are the nearest sapindas at the time the adoption is actually 

4. (gtr) ILR 36 M 145: a ML J 484. 
9. (1914) M W N 620 at 6ar. 
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made” (see at p. 148) . That presence at an adoption ceremony 
would imply acquiescence, though such acquiescence may not Le 
equivalent to consent, is the view taken in Ramchandra v. Mulji 
Nanabhai (15). In the present case all that was needed 
was acquiescence in a consent already given, and not fresh 
consent. 


I therefore come to the conclusion that in the circum- 
stances of the present case the authority under which the 3rd 
defendant acted was not at an end on the date the adoption 
was made. 

It was next contended by appellant’s vakil that the adop- 
tion was invalid because it was not made to the last male 
holder, who in this case was said to be the father-in-law. «The 
father-in-law had given the properties to the 3rd defendant 
under Ex. I, and possession was delivered over to her on the 
date of the deed (26th April, 1891). The deed goes on 
to say :.— 

“You are therefore hereby authorized to keep the whole of the property 
mentioned herein under your management through your lifetime, and to pass 
the said property to the adopted son either after your death or at any time at 
your pleasure.” 

And it concludes by saying— 

“You shall enjoy the said lands at your pleasure, yourself paying the 
Government taxes thereon.” 

I fail to see how after this transfer the father-in-law 
could be deemed to be the last male holder. The terms of 
Ex. I above stated appear to me to be similar to the terms of 
the will which was construed in Srvdvasa v. Dandayuda- 
pani (16). The adopted son (1st defendant) would not 
succeed by inheritance but only as devisee under Ex. I; and 
the rule that the adoption will be invalid unless made to the 
last male holder applies only to cases where the adopted son 
would take by inheritance. See Venkatarama ‘Aiyar v. 
Gopalan (17). As observed by Kumaraswami Sastri, J. in 
Maharaja of Kolhapur v.Sundaram Atyar (13) 

“The whole principle underlying the rule as wo divesting estates is that 
a superior title as heir cannot be created by a widow, while the property has 
already vested in a person who in law has taken the estate from the deceased 
heir of the last male holder.” 

In this view it is not necessary to consider the cases relied 
upon by appellant’s vakil [Chandra v. Gojarabhai (18), Shri 

15. (1934) TL R48 Mix ata. 15. (1896) ILR 22B 558 (FB). 
16. (1889) ILR r2 M 411. 17. (1918) 35 M L J 698. 
18. (1890) ILR 14 B 463. 
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Dharnidhar v. Chinto (19), Lakshmibhai v. Vishnu Vasu- 
dev (20) and Dattatraya Bhimrao v. Gangabhai (21)]] as in 
all of them the adoption was after the estate had vested by 
inheritance in a third person. 


I would therefore dismiss the second appeal with costs- 
T.S. V. Appeal dismissed. 


IN THE HicuH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE. 
Ramanathan Chettiar through his 


Agent Harihara Aiyar .. . Appellant*__Petitioner 
° (Decree-holder) 
e v. 
Karuppayya Nadar ... Respondent (Counter-petitioner 


__Attaching creditor) 


Civil Procedure Code, S. 47—Appicability—Riwal dearee-helders—Qusstion 
betanwen—Execution application by B in suit of A—Judgment-debter in tute suits 
same—Maintainability—No exacution application by B, in his euw sutt—E fcc !— 
Notice to judgment-debter of B's application im A’s suit—Necessilp—Meoney paid 
im Court to credit of A's suit—B’'s remedy for payment of his decree amount out of 
—Money paid as security for satisfaction of decree pending application by 
judgmexi-debtor to exter up satisfaction ef decree—Disposal of application ix 
faveur ef judgment-debter—Effect om security—Reversal of order on appral— 
Money still iw Cowrt deposit—Security on x if revived. 

The question Whether money in deposit in Court to the credit of 4’s suit 
against B should be paid out to C, another decree-holder of B, does not come 
under 8. 47, Civil Procedure Code. No appeal lies under that section against an 
order deciding that question. i 

A mm of money was in deposit in Court to the credit of 4’s suit against B. 
C, another creditor of B, attached befare judgment that sum of money, and 
subsequently obtainéd a decree. Without filing an execution application in his 
own suit, C applied by an execution application in 4’s suit to the executing 
Court to pay out that sum of money to him in execution of ‘his own decree. 

Held, that C had no lecus standi to make the application, and that notice 
of the application to B was in any event necessary. 

Proper procedure to be adopted by C in such a case. ` 

Where money is deposited in Court to the credit of a mait as security fou 
the decree therein pending an application by the judgment-debtor that the decree 
was otherwise satisfied, an order on the said application in favour of the 
judgment-debtor has not the effect of destroying for ever the lien the 
decree-holder has upon the money. Where the Appellate Court reverses the 
order in favour of the judgment-debtor, and the security money is still in the 


‘custody of the executing Court, semble, that money resumes again the characte: 


which it had when it was paid in, vis., security for the satisfection of the decree. 





*A A A O No. 104 of 1924 asrd April, 1926. 
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Appeal against the appellate order of the Court of the 
Subordinate Judge of Dindigul, dated 8th July, 1924, in A. S. 
No. 51 of 1925 preferred against the order of the Court of 
the District Munsif of Periyakulam in E. A. No. 972 of 
1922 in O. S. No. 960 of 1920, dated 3rd March, 1923. 


K. S. Ramabhadra diyar for appellant. 
K. Rajah Aiyar for respondent. 


The Court delivered the following 


JUDGMENT :—This appeal is against the order of the 
Subordinate Judge of Dindigul in the following circumstances.: 


The appellant had in execution of a deéree attached cer- 
tain moveables belonging to his judgment-debtor (2nd deicnd- 
ant) in his suit O. S. No. 960 of 1920. The 2nd defendant 
in order to recover the moveables deposited in the exccuting 
Court Rs. 80 on 22nd November, 1921, and again Rs. 120 
three days later, and the money remained in Court to the 
credit of the appellant’s suit. An application by the 
judgment-debtor that the decree was otherwise satisficd was 
pending. This application ended in favour of the judgment- 
debtor on 26th January, 1922. The appelant appealed 
- against that order but failed to obtain a stay of further pro- 
ceedings pending the decision of the appeal. On 11th Novem- 
ber, 1922, the appeal ended in appellant’s favour and the 
application was remanded for further enquiry as to whether 
the decree was really satisfied. 

The respondent holds .a decree against the 2nd de- 
fendant in O.S.No.272 of 1922. On 13th February, 
1922, he obtained an attachment before judgment of the 
moneys of the 2nd defendant which were in Court to the 
credit of the appellant’s suit. The respondent got his decrce 
on 15th March, 1922. On 12th June, 1922, he applied by 
an execution application in the appellant’s suit to the executing 
Court to pay out these moneys to him in execution of his 
decree. This was opposed by the appellant; and the execu- 
tion Court dismissed the application. The respondent ap- 
pealed and succeeded in the Lower Appellate Court and appel- 
lant has now come up here. 

The appellant has raised two preliminary*points of juris- 
diction. One is that no appeal lay to the Lower Appellate 
Court at all, as the order of the executing Court does not come 
under S. 47. The other point is that the respondent had 
no locus standi to apply at all, as he has not put in any execu- 
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tion petition in his own suit. The third question for deci- 
sion is on the merits, viz., whether the decision 
of the executing Court that the appellant’s decree was 
fully satisfied availed to put the money standing to the credit 
of the appellant’s suit at the disposal of the respondent for the 
satisfaction of his decree. 


As to the first point, it seems to me valid, although it has 
been taken only for the first time in this Court. lt is obvious 
that the contest is not between a decree-holder and his judg- 
ment-debtor but between rival decree-holders. It 13 argued 
that the'respondent must be taken to be the representative of 
the judgment-debtor for the purposes of this sum at issue; 
but I cannot see how that can be. As noted above the res- 
pondent has not put in any execution petition nor did he eve 
make the judgment-debtor a party to his executio1 application 
in the appellant’s suit. He could not in’any circumstances 
claim to be representing the judgment-debtor’s interests in this 
matter unless the judgment-debtor admits that ne is still the 
judgment-debtor of the respondent, i. e., that the respondent's 
decree is not satisfied. But, of that I know nothing, since 
the respondent has not chosen to make the judgment-debtor a 
party. Obviously if the judgment-dcebtor has otherwise 
satisfied the respondent’s decree, then the respondent’s claim 
is adverse to the judgment-debtor’s claim and the respondent 
cannot be his representative. It is impossible therefore or. 
the materials before me to hold that the respondent is in any 
sense the representative of the judgment-debtor. The matter 
clearly is not one relating to the execution, discharge or satis- 
faction of the appellant’s decree as between iunself and his 
judgment-debtor, and the respondent is in no sense bound by 
the appellant’s decree. The finding of the executing Court 
is that the money was the money of the judginent-debtor. The 
order that, as between appellant and respondent, money 
should be paid out to the respondent does not appear to me in 
any sense to be an order under S. 47. 


The case in Kuppuswami Atyar v. Kuppuswami Aiyar (1) 
relied on by the respondent does not help, because the decisior: 
in that case depended on the wording of O.21, R. 5303) which 
declares that an*attaching decree-holder shall be the represen- 


tative of the holder of the attached decree The present 
case is not a case of an attaching decree-holder at all. A 
decision more to the point, though not exactly onit, js 








1. (1918) 9 L W 42. 
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Parada Ramaswami v. Vumma Venkataratnam (2) where 
it was held that a contest between rival decree-holders for rate- 
able distribution does not come under S. 47. It appears to 
me therefore that no appeal lay to the Subordinate Judge and 
that his order is without jurisdiction and void. 

As to the second point it is difficult to see how the appli- 
cation was maintainable at all. The respondent had not 
applied for execution of his decree and no execution petition 
by him was pending. He had no locus standi in the appel- 
lant’s suit, and no right to put in any execution application in 
that suit. His proper course was to have put in an execution 
petition in his own suit, asking for the transfer to his suit af 
the amount at the credit of the appellant’s suit, and then fer 
the payment of this amount to him. In Nachiappa Chettiar v. 
Subbter (3) this Court has discussed generally the proper pro- 
cedure in cases of Several attachments before judgment which 
is necessary to make the judgment-debtor’s money lying in 
Court available for payment out to successful decree-holders. 
Apart from this, it was essential that the respondent should 
have given notice to the judgment-debtor. It is not a case where 
notice could be dispensed with, because execution was being 
taken out within one year of the decree because as pointed 
out, the respondent did not take out any execution petition at 
all. He was evidently endeavouring to get hold of the 
money without the knowledge of the judgment-debtor. 

As to the third point, it is not necessary to go into it fully. 
The decision on it rests on the manner in which I interpret the 
nature of the “security,” for which purpose the money was 
deposited into the executing Court. I think it was clearly 
security for the satisfaction of the appellant’s decree. if 
the judgment-debtor’s petition to record satisfaction had failed 
before the District Munsif, there can be no doubt that the 
appellant would have the first claim on the money deposited 
as security for his ‘decree. [See Ramiah Aiyar v. Gopa- 
lier (4)]. But, as it happened, the District Munsif held that 
the decree for which the money was security had been satisfied 
otherwise, and the respondent’s contention is that this order 
had the effect of destroying for ever any lien the appellant had 
on the money. Whether, if the respondents application for 
the money had been in proper form and had been disposed of 
by the executing Court after it had declared that the appellant’s 








a. (1922) 4a ML J 473. 3. (1933) [LL R46M 506 :44 ML J 418(F B). 
4. (1918) TL Rat M 1055 : ss ML J 455. 
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decree was fully satisfied and before the Lower Appellate 
Court reversed that order, the executing Court would Have 
been justified in paying out the money to the respondent need 
not be decided here. But J should be inclined to hold, if 
necessary, that when the Lower Appellate Court reversed the 
order of the executing Court, and the security money was still 
in the custody of the executing Court, that money resumed 
again the character which it had when it was paid in, viz., secur- 
ity for the satisfaction of the appellant’s decree, and that it 
bore that character when the respondent’s application for pay- 
ment to him was disposed of by the executing Court ; that ts, 
that on 3rd March, 1923 when that order was passed the secur- 
ity had again resumed its original character and was at the 
credit of the appellant’s suit for the satisfaction of his decrce. 
As a matter of fact, after the remand the executing Court held 
on 14th April, 1923 that the appellant’s’ decree was not 
satisfied and that order has not been appealed against and 1s 
final. However, in view of my findings on the preliminary 
point raised it is unnecessary to go further into this question. 

I must therefore hold that the order of the Lower Appel- 
late Court was without jurisdiction. I reverse it and restore 
the order of the District Munsif with costs here and in the 
Lower Appellate Court. 

A. S. V. Appeal reversed and the order of 

District Munsif restored. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PHILLIPS AND MR. JUSTICE 
MapHAVAN NAIR. | 
Katragadda Ramayya and another ...Appellants* (Defts.) 
v. 

Katragadda Bapayya ... Respondent (Plaintif ). 

Ciwil Procedure Code, Sch. II, para. 17 (1) and (4)—Application to fil 
agreement of reference ix Court—Order on, inconsistent with agreemeni— 
Validity—Reference to three arbitrators—Order that opixion of majerity should 
prevail—F aliditp—Application to file im Court by one of parties onlyp—Effect. 

One of the parties, who referred their disputes to the arbitration of three 
named arbitrators, applied to the Court under paragraph 37 (1) of Sch. II to 
Civil Procedure Code to have the agreement filed in Court. This was done 
and under para. (4) an ader of reference was made, but the Court added a 
further direction that in case of disagreement among the arbitrators the opinion 
of the majarity should prevail. 

Held, that the order was inconsistent with the agreement to refer to arbitra- 
tion, and was therefore illegal. 

#A A O No. 294 of 1925. roth March, 1926. 
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Quaere: Whether the order would have been legal if all the parties had 
agreed to file the reference in Court. 


When a reference 1s made to two or more arbitrators the award is not valid 
unless it is concurred in by them all. 


A reference to three arbitrators implies an agreement to be bound by tho 
decision of all the three and not merely of a majority. 


Appeal against the order of the Court of the Subordi- 
nate Judge of Bapatla, dated 27th July, 1925 in O.S. 
No. 92 of 1923. - 

Ch. Raghava Rao for appellants. 

B. Somayya and P. Bapiraju for respondent. 

The judgment of the Court was delivered by 

Phillips, J. -_The parties in this case referred e their 
disputes to the arbitration of three named arbitrators. One 


of them, the plaintiff, then applied to the Court under para. 17 . 


(1) of Sch. Ll to the Civil Procedure Code to have the 
agreement filed in Court. This has been done and under 
para. 4 an order of reference has been made, but the Court 
has added a further direction that in case of disagreement 
among the arbitrators the opinion of the majority should pre- 
vail. The appellants contend that such an order is illegal 
because it is inconsistent with the agreement to refer to arbit- 
ration. It is well settled that when a reference is made 
to two or more arbitrators the award is not valid unless it is 
concurred in by them all. This was laid down in United 
Kingdom Mutual Steamship Assurance Association v. Houston 
and Co. (1) and was assumed in Cameron v. Cuddy (2). 
It is also laid down in Baboo Surubjeet Narain Singh v. Babou 
Gouree Pershad Narain Singh (3), In the matter 
of Junglee Ram v. Ram Heet Sahoy (4), 
and Nem Roy v.Bharut Roy and others (5). It 
is true that in these cases one or more of the arbitrators did 
not sign the award and on that ground it was held not to be 
valid, but the reason given for such a conclusion is that all the 
arbitrators had not concurred in the award. Prima facie, 
therefore, the order of the Subordinate Judge would appear to 
be inconsistent with the reference to three named arbitrators. 
It is, however, contended for the respondent on the authority 
of Bala Paitabhirama Chetti v. Seetharama-Chetti (6) that 
this order is good. ‘That was a case in which the agreement 








1. (1896) 1 QB 567. 2. (194) AC 651. 
3. (1867) 7 W R 269. 4. (1873) 19 WR a7, 
5. (1874) 22 WR 139. 6. (1894) ILR 17 M 498. 
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was filed in Court and one of the arbitrators refused to act. 
The District Judge appointed another arbitrator under the 
provisions of paragraph 5 of Sch. II and it was held 
that this order was valid. It was argued that under para. 19 
all the provisions of Sch. II are made applicable to pro- 
ceedings on reterence out of Court which is afterwards filed in 
Court and that consequently when such a reference is filed in 
Court the parties must be deemed to submit to all the rules 
and procedure prescribed in the second schedule. It was 
there held that the words in paragraph 19 “so far as they 
are consistent with any agreement filed” do not mean that 
the agreement must contain in every case an express provision 
as to what ought to be done if any arbitrator is unwilling to 
act and that the reasonable construction is that the action of 
the Judge should not be inconsistent with the agreement if it 
contains any special provision on the subject. The argument 
in support of this was that the order of reference made in a 
suit pending should not prove abortive but result in an award 
according to the original intention of the parties and it was 
consequently held that the provisidns of the Civil Procedure 
Code relating to arbitration must be taken to be intended by 
the parties to the agreement to apply and that this order was 
not inconsistent with the terms of the agreement. Whether 
that decision is correct on the facts it is not necessary to express 
any opinion, for the question must be decided in this case on 
whether the order appealed against is inconsistent with the 
agreement of the parties. If it is understood, as it must be, 
that a reference to three arbitrators implies an agreement to 
be bound by the decision of all the three and not merely of a 
majority, then this order is inconsistent with the agreement. 
If all the parties had agreed to file the reference in Court, it 
can possibly be argued that they did so with full knowledge 
of the provisions of the Code and with the intention that these 
provisions should be applied to their arbitration. When, 
however, only one of the parties applies and drags the others 
to Court, no such presumption can be drawn, and when an 
order is made inconsistent with the original agreement, such 
an order is not valid. In the present case the defendants 
agrecd to abide Dy the concurrent award of three persons and 
conseguently there can be no presumption of an agreement to 
abide by the opinion of a mere majority. This order, there- 


fore, directing that the opinion of the majority shall prevail 
appears to be inconsistent with the original agreement and 
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consequently the provisions of paragraph 4 under which the 
order has been made cannot be applied in the present case. 
The appeal is therefore allowed and the order that the 
opinion of the majority shall prevail must be struck out 
of the order of reference. The respondent will pay the 
appellants’ costs of this appeal. 
A.S. V. Appeal allowed. 


IN THE Hich COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice MADHAVAN NARR. 
P. R. M. Muhammad Abdul 


Kadir Sahib Marakkayar ... Appellant* (Assiggee 
Decree-holder) 
v. 
Syed Abdul Kadir Marakkayar ... Respondent (5th de- 
fendant) . 


Civil Procedure Code, O. a1, R. 16, Prowise 2—Applicability—Conditions 
—Primciple underlying tule in the prowiso—Traasfer of personal decrees brong kt 
abeut by death—Applicability of the proviso te. 

A joint decree for a sum of money was passed against defendants 1, 5 and 6 
personally and the assets of one H in the hands of defendants 2 to 4. <A few 
months after, that decree was transferred to the appellant. “On 8th September, 
1919, the appellant applied to the Court to recognise the transfer and to execute 
the’ decree. On 16th December, 1921, the rst defendant died, and thereupon 
the appellant became one of the heirs of the rst defendant and in that capacity 
one of the judgment-debtora. The sth defendant against whom the decree was 
sought to be executed objected to the execution on the ground that, inasmuch as 
the amignee decree-holder himself became one of the judgment-debtors as the 
legal representative of the ist defendant, the decree ceased to be 
executable under O ar, R 16 (3), Civil Procedure Code. : 

Held that, under O. 21, R. 16, Proviso 2, the decree ceased to be executable. 

Transfer of personal decrees brought about by death is not excluded from 
the operation of Proviso 2. 


Appeal against the decree, dated 8th October, 1923, of 
the Court of the District Judge of Ramnad at Madura in 
A. S. No. 190 of 1922 preferred against the order of the 
District Munsif of Paramakudi in E. P. No. 110 of 1922 
inO. S. No. 134 of 1918. 

S. R. Muthuswami Atyar for appellant. 

P.N. Appuswami Aiyar for respondent .* 

The Court delivered the following 


JUDGMENT :—This is an appeal against an appellate 
order in a matter relating to the execution of a 
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decree for Rs. 1069-4-0 with interest. InO. S. 
No. 134 of 1918 on the file of the 
District Munsif’s Court of Paramakudi the plaintiff obtained 
for the said amount a joint decree against defendants 1, 5 
and 6 personally and the assets of one Hamid in the hands 
of defendants 2 to 4. The decree is dated 13th February, 
1919. On the 24th August, 1919, it was transferred to the 
appellant and he applied to the Court on 8th September, 1919, 
to recognise the transfer and to execute the decree. On 16th 
December, 1921, the 1st defendant_.a Muhammadan died. 
His daughter also died, and, on her death, the assignee 
decree-holder, as her husband, became one of thé heirs of the 
deceased 1st defendant and in that capacity one of the judg- 
ment-debtors. The sth cefendant against whom the decree was 
sought to be executed objected to the execution mainly on 
the ground that the decree has ceased to be executable under 
O. 21, R. 16, cl. (3) inasmuch as the assignee decree-holder 
himself became one of the judgment-debtors as the legal 
fepresentative of the rst defendant. This objection was 
‘overruled by the District Munsif but was allowed by the 
District Judge. The transferee decree-holder has filed this 
appeal against the order of the District Judge dismissing his 
application . 

Order 21, R. 16 after providing that when a decree has 
been transferred by assignment in writing or by operation of 


law, it may be executed by the assignee, lays down in pro- 
viso 2, that__ 


“Where a decree for the payment of money against two or more persons 
has been transferred to one of them it shall not be executed aguinst the others” 

The learned vakil for the appellant argues that the pro- 
viso does not apply to the present case for two reasons : 
(1) because, while the proviso contemplates a transfer of the 
decree (by the assignment or by operation of law) to one of 
several judgment-debtors, in the present case there has been 
no such transfer to a judgment-debtor, inasmuch as the judg- 
ment-debtor died two years after the transfer, and (2) be- 
cause, while the proviso as illustrated by several decisions con- 
templates the transfer of a decree for the payment of money 
personally (personal decree) against two or more persons 
jointly, in this case there has been no such transfer of a per- 
sonal decree inasmuch as there is no personal decree against 
the transferee decree-holder as he is in law liable only for the 
assets of the 1st defendant in his hands. 
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In my opinion both these arguments are unsubstantial as 


they ignore the principle underlying the rule. No authori- | 


ties have been cited in support of them. “ When on account 
of death a creditor becomes heir to a debtor” (as here) or 
“ a debtor becomes heir to a creditor and thus the two opposite 
characters of ‘ debtor and creditor’ become united in the same 
person, the obligation to pay money may be regarded as ex- 
tinguished.” [See Banarsi Das v. Maharani Kuar (1)0. 

This principle which, as Mahmud, J. points out, owes its origin 
to the confusio of the Roman Law, has been applied by pro- 
viso 2 of O. 21, R. 16 to the case of joint judgment-debtors, 
when a decree for the payment of money has been transferred 


to one of them. In Degumbree Dabee v. Eshan Chun-- 


der (2) it was held that one of several judgment-debtors who 
satisfied the judgment-debt by taking an assignment thereof 
could not enforce it by execution against his co-debtors and 
that his only remedy against them was by a regular suit for con- 
tribution. This rule has been adopted by the Legislature in 
proviso 2 of O. 21, R. 16. “The principle upon which this 
rule is based seems to be that when one of the persons jointly 
liable under a decree takes in himself the character of creditor 
and judgment-debtor in respect of the whole decretal debt, the 
effect is to extinguish the liability of all the co-judgment- 
debtors under the decree.” [Banarsi Das v. Maharani 
Kuar (1);]. Itis clear that the assignee decree-holder and 
the sth judgment-debtor are joint judgment-debtors and one of 
them at the same time is also a decree-holder. In acase 
like the present where the transfer of the 
decree happens by death of the judgment-debtor, the 
two characters of ‘debtor and creditor’ can become united only 
in the persons of the legal representative of the judgment- 
debtor; and when such ‘union’ takes place the ‘proviso’ would 
apply. Thus, there is no meaning in saying that the decree 
has not been transferred to the judgment-debtor. O. a1, 
R. 16, proviso 2, therefore clearly prohibits the present appel- 
lant from executing his decree against his: co-judgment-debtor, 
the sth defendant-respondent. The decision in Lala Bhagun 
Pershad v. Holloway (3) does not support the appellant as 
in that case there was no joint personal decree against the 
judgment-debtors. Referring to the facts the learned Judges 
state: “It [S. 232, proviso (b),] does not apply to such a 
case as the present, in which nothing was due from the assignee 


1. (1882) ILR 5 A a7 at 44. a. (1868) 9 W R ago. 
3. (1885) ILR 1x C 494. 
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of the decree personally, he having been made a defendant 
only by reason that he had become the owner of the property 
mortgaged under the bond and subject to the mortgage.” 
(See p. 396.) 

The second argument is io equally devoid of any sub- 
stance. Decisions have laid down that the expression “a decree 
for the payment of money against several persons in proviso 2 
of O.21, R. 16 signifies a personal decree against two or more 
persons jointly.” [See Laldhari Singh v. Manager, Bharat- 
pura Estate (4) and Panachand v. Sundarabai (5)]. It is 
not disputed that there was such a decree in this case against 
the predecessor-in-interest of the assignee decree-holder (i. e., 


-the 1st defendant judgment-debtcr) and other defendants 


and this personal decree has been by operation of law trans- 
ferred to the appellant who is the legal representative of the 
judgment-debtor, in effect the judgment-debtor himself. This 
is all what is required to make the ‘proviso’ applicable and in 
consequence to render the decree inexecutable. If I give 
effect to the arguments of the learned vakil for the appellant, 
it would mean that I should exclude from the operation of the 
proviso transfer of personal decrees brought about by the 
death. The principle underlying the rule does not contem- 
plate this restriction in its application. 

This Civil Miscellaneous Second Appeal is dismissed with 
costs. 

A.S. V. Appeal dismissed. 





IN THE HicH COURT OF JuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. Justice 
RAMESAM . 


The Secretary of State for India in Council 
represented by the Collector of Kistna ... Appellant* (De- 
/ fendant) 
v. | 
Garapati Somayya . Respondent (Plaintif) . 

Madras Motor Vehicles Raken—Eieemes issued under—Improper cancellation 
by Diswict Magistrate of—Damag es for—Suit against Government for—M ain- 
tainabilitp—Cests of swift—Dismissal of suit on the ground ‘thas defendant is wet 
party liable—Defendant’s rigkd te costs of swit. 

The District Magistrate, both in issuing a licence under the Madras Motor 
Vehicles Rules and in camcelling it, acts in pursuance of a statutory authority 
vested in him. The Government is not responsible for the act of the District 
Magistrate in cancelling a permit, assuming that he acted in error In so doing. 

*Appeal No. raa of 1935. goth April, x96. 

4. (1911) 1a IC 70. g. (1907) ILR a1 B 308. 
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Held, therefore, that the Secretary, of State for India was not liable for 
damages for the improper cancellation of a licence by the District Magistrate. 

When the plaintiff institutes a suit against a party who shows that he is 
in do way liable to be sued, and the suit fails, the defendant should get his coms. 
The fact that the plaintiff has been put to an immense loss for no fault of his 
is no ground for disallowing to the successful defendant his costs of the suit, 
when he is not the person who is in law liable for the loss 

Per Ramesam, J.:—Observations on the indefiniteness of the rules in the 
Madras Motor Vehicles Rules relating to the inspection of vehicles 

Appeal against the decree of the Court of the Subordinate 

Judge of Kistna at Ellore in O. S. No. 91 of 1921. 


The Government Pleader for appellant. 
K. Kameswara Rao for respondent. 
The Court delivered the following è 


JUDGMENTS :— Spencer, J. : The plaintiff in this suit 
was the owner of two motor buses called “The Republic” and 
“The Albion” which plied between Ellore and Chintalapudi. 
He instituted this suit against the Secretary of State for India 
represented by the Collector of Kistna for unliquidated dama- 
ges caused to him by the improper cantellation of his licence. 
Under the Madras Motor Vehicles Rules, which have the 
force of law, the District Magistrate is vested by R. 30 with 
the power of issuing permits in Form G for motor vehicles 
which are intended to be let or plied for hire outside the City 
of Madras. One of the conditions in Form G is that the 
owner of the vehicle, if it be a motor bus, shall arrange for its 
examination once in every six months by a person approved by 
the District Magistrate. It appears that the District Mags- 
trate cancelled the licence for the bus “The Republic” because 
it was not examined by the District Board Engineer as required 
by the permit. It was found by the Judge in the Lower Court 
that the District Board Engineer was a little negligent in not 
inspecting the car when it was produced for inspection. As- 
suming, however, that the District Magistrate committed an 
error of judgment in cancelling the licence and that the 
blame for the bus not being examined as required by the condi- 
tions of the permit lay more with the Engineer than with the 
plaintiff, the question for our decision is whether the Govern- 
ment is on that account liable for damages. The District 
Magistrate, both in issuing the licence and in cancelling it, was 
acting in pursuance of a statutory authority vested in him. In 
such a case it was held in Shtvabhajan v. Secretary of State for 
India (1), and Ross v. Secretary of State for India (2), that 

1. (1904) I LR 28 B 514. 2. (1915) ILR 39 M 781 :29 ML) 280, 
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the Government was not liable for the conduct of its servants. 
Sadasiva Aiyar, J., in the latter decision, pointed out that the 
Crown could not be made liable for the action of a Govern- 
ment servant purporting to act under a statutory power con- 
ferred upon him, because his action when he purports to exer- 
cise a statutory power is not as agent of the Crown and he 
quotes the leading case of Tobin v. The Queen (3). In 
Shivabhajan v. Secretary of State for India (1) a chief 
constable seized goods in pursuance of a statutory power vest- 
ed in him under S. 550 of the Criminal Procedure Code. The 
goods being perishable were not forthcoming when the plaintiff 
demanded them. The learned Judges referred to the liabi- 
lity under Statute 21 and 22 Vict., c. 106 which now are re- 
presented by the Government of India Act, S. 32. In that 
case, as in the present case, it could not be contended that the 
act of the chief constable was in any sense productive of benc- 
fit to the revenues of the Government, nor was it a transaction 
out of which profit could be derived, and the Government had 
not ratified or adopted the act. Inthe present case the 
Government derived no profit by the cancellation of the licence. 
This case does not resemble the case in Wasappa v. Secretary 
of State for India (4), where the Government retained the 
proceeds of the sale of property which rightfully belonged to 
the plaintiff. Nor is it like the case in Mothi Rungaya 
Chetti v. Secretary of State for India in Council (5), where 
the Post Office were held liable as carriers of value payable 
parcels when they delivered a parcel without obtaining pay- 
ment from the consignee and remitting the value to the sender. 
Vijaya Ragawa v. Secretary of State for India (6) was an 
instance where the Government removed a Municipal Com- 
missioner for misconduct. The act which the Judges treat- 
ed as a tort was an act of the Government itself and not ot 
one of its servants. The soundness of the decision has been 
doubted. Kailash Chandra Nag v. Secretary of State for 
India (7) was a case where the plaintif sued to recover money 
illegally collected by a Deputy Collector when the Act only 
authorised the District Magistrate to apportion the tax duc 
on account of a punitive police force. That was an instance 
where the Gowernment servant concerned was not acting in 
pursuance of a statutory authority. I am therefore of 

1. (1904) I L R 28 B 314. 3. (1864) 33 LJ C P 199 at aro. 

4. (1915) I L R 40 B 20%. 
: 5. (1904) I LR 28 M 213: 15 ML J 226. 
6. (1884) l[LR7M 466 (FB). 7. (1912) IL R 40 C 452. 
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opinion that the learned Subordinate Judge was right*in hold- 
ing that the Government was not responsible for the act of the 
District Magistrate in cancelling the permit, assuming thar 
the District Magistrate acted in error in so doing. That 
concludes the case as regards the bus “The Republic”. 

The permit for the bus “The Albion” appears to have 
never been issued to the plaintiff though it was signed by the 
District Magistrate, and the failure to issue it was due to the 
plaintiff’s delay in producing the registration certificate which 
he was required to have under R. 2 of his licence, which de- 
clares that “No motor vehicle shall be used or allowed to be 
used in a public place unless it has been registered in- accord- 
ance with these rules or any other rules under the Act haying 
application to the Madras Presidency.” The result is that 
the Memorandum of Objection fails and is dismissed with 
costs. 

The Government have preferred an appeal on the ques- 
tion of costs in the Lower Court which were disallowed. The 
ground that appears in the Subordinate Judge’s judgment ior 
disallowing the costs is that the plaintiff had sunk a large 
amount of capital in motor bus service and was put to an im- 
mense loss for no fault of his. This reason for disallowing 
costs would be a good one if the suit had been instituted 
against the right defendant. When the plaintiff institutes a 
suit against a party who shows that he is in no way liable to 
be sued and the suit fails, the defendant should get his costs. 
The appeal must therefore be allowed and the suit dismissed 
with costs and in the Lower Court. 

Ramesam, J. —_I agree, but I wish to add a few varde 
1 do not think that the cancellation of the permit in the case 
of “The Republic” by the District Magistrate on account of 
a breach of the conditions in the permit can be described 
either as a breach of contract or a tort. The District Magis- 
trate being an officer on whom the duty of issuing permits was 
imposed by statutory rules, the case of a contract, such as 
Mothi Rungaya Chetti v. Secretary of State for India (5), in 
which the post office undertakes to carry insured parcels or the 
case relating to a tort, cannot therefore apply. Nor is this 
a case where the Government has received money belonging to 
the plaintiff wrongfully collected as in Kailash Chandra Nag v. 
Secretary of State for India (7). I think therefore the suit is 
rightly dismissed as against the Secretary of State for India. 

g. (1904) I LR a8 M 213: 15 M L J 226. 
7. (191a) ILR 40C 453. 
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On the merits, I wish to make one observation. So far 
as “The Albion” was concerned no permit was {ssued to -the 
plaintiff. What was done was only the passing of a conditional 
order for the issue of a permit and the plaintiff must thank 


. himself for not producing the registration certificate which 


ended in the cancellation. As to “The Republic” it appears 
that the District Board Engineer wrote to the plaintiff saying 
that he would go to Ellore on the 7th of July and asking him - 
to keep the car ready for inspection. The plaintiff had the 
car ready for inspection, but the Engineer did not go there. 
Afterwards the plaintiff sent letters to the District Magis- 
trate on the 22nd and the 23rd of August and a telegram on 
the 20th of September. This is alleged in para. 7 of the 
plaint, and this fact is not denied in the written statement. It 
may be that the plaintiff thought that the District Board 
Engineer was a subordinate of the District Magistrate. We 
know that the District Board Engineer is a subordinate 
only of the President, District Board, and not 
of the District Magistrate though the same individual 
may fill both offices. But the plaintiff seems to have thought 
that it is the business of the District Magistrate to have the 
car inspected through the Engineer who was his subordinate. 
In doing so, no doubt he fell into a mistake. Still it looks as 
if the plaintiff, who was ready to have his car inspected, cvuld 
get nobody to inspect it and therefore the permit was can- 
celled. It may be that the District Magistrate is technically 
right in cancelling the permit because no certificate was pro- 
duced. The District Board Engineer in his examination says 
thar it was not obligatory on him to inspect the car, though 
he also adds that he never declined. As the facts of this 
case are somewhat obscure and at any rate; it does not appear 
that reminders were sent to the District Board Engineer, I 
do not want to make it appear that my further remarks apply 
to this case. 

I think it is desirable to make the rules clear that there is 
some officer who is bound to inspect the car. The ruics should 
also be made clear whether the owner of the car should take 
the car to the place which is his head-quarters, or whether the 
officer may fix a place for the inspection, or whether the owner 


“of the car should go in search of the officer. Unless these 


things are made clear, I think the vagueness of the rules will 
make it possible to so manceuvre the situation as to catch a 
man technically and deprive him of the renewal of his permit. 
L do not think it ought to be possible for anybody to say that 
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it is not obligatory on him to inspect. It is very inconvenient 
to have a rule which requires a man to have his car inspected 
by a certain person, but there is nobody found to inspect the 
car. I do not mean that these remarks do apply to this case. 
I say that the rules should not be in an indefinite form. 

I agree with my learned brother’s order both as regards 
the appeal and the memorandum of objections. 


A.S. V. Appeal allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :_Mnr. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. 


T. K. Lakshmana Atyar ... Appellant® (Plaintiff) 
v. 
Sankarapandiam Pillai and others ... Respondents (De- 


fendants 1, 3 to 21 and 
legal representatives of 
3rd respondent). 
Limitation Act (IX of 1908), Art. 1394-——Sub-mortgage by nsufracina:y 
mertgagee—Transfer by sub-mortgagee—Transfer whether conveys an absolute 
interest or only a morigage interesi is a question of intention. 

‘7 One § executed an usufructuary mortgage to M in 1873 for three years. 
‘The equity of redemption was attached and sold in Court-auction in 1875 and 
was purchased by the predeceseor-in-title of the plaintif. In 1883 M created 
a wub-mortgage in favour of S-1. , In 1893 P, the son of S-1, who wes then 
dead, executed a document in favour of the defendants who were also put in 
possession of the property at the seme time. This documem was called a 
sub-mortgage deed. It sæt out the head mortgage, the sub-mergage 
and the consideration therefor Re 1,500 and ran thus: “I had been 
enjoying the land in virtue of my sub-mortgage jyight................ 


the statement made in a prior suit of 1892 by the sons of S.......... I have 
sub-mortgaged to you the right belonging to me in the said land and received 
Rs 1,500.” Before registration this document was corrected by saying that the 
description as “sub-otti” was a mistake. It appeared that the price Rs. 1,500 was 
the same as in the previous mortgage. 

Held, that this document did not show that P transferred or purported to 
transfer, full ownership in the land and that what was transferred was only 
‘whatever rights the transferor possessed which were not those of a full owner 
but only those of a mortgagee, and consequently. the plaintiffs suit for redemption 
of the mortgage after 12 years from the date of this document was not barred 
by Art. 144 of the Limitation Act. 

Per Odgers, J.:—The real test when applying Art. 134 of the Limitation Act 
would be “Did the transferee ask for and obtain an absolute right in the pro- 
perty and believe himself that he was having an absolute interest in it?” 

Muthaya Shetti v. Kanthappa Sheth, (1915) 34 M L J 431 an Appeal 
No. 18a of 19a1 referred to. 
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Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Tinnevelly in A. S. No. 152 
of 1921 (A. S. No. 395 of 1920 on the file of the District 
Court of Tinnevelly) presented against the decree of the Court 
of the District Munsif of Tenkasi in O.S.No.13 of 1920 
(O. S. No. 441 of 1919 on the file of the Court of the Tem- 
porary Additional District Munsif of Tinnevelly) and O. $S. 
No. 191 of 1919 on the file of the Court of the District Mun- 
sif of Koilpatti. 

C. F. Anantakrishna Atyar for appellant. 

T. M. Krishnaswami Aiyar and A. Swaminatha Aiyar 
for respondents. 

The Court delivered the following 

JUDGMENTS Spencer, J. -_I agree with my learned 
brother’s construction of the document (Ex. V) which is before 
us. As observed by him, this is a very extraordinary docu- 
ment because, if it purported to be an absolute sale and if it 


.. purported to pass the rights of a full owner, there was no 


occasion to recite the transferor’s enjoyment of the land under 
mortgages and sub-mortgages which had not been redeemed. 
For the respondents two cases to which I was a party have 
been cited, Kannuswami Thanjirayan v.Muthuswami Pillai (1) 
and an unreported case, Appeal No. 182 of 1921. The 
principle upon which those suits were decided was that if a 
defendant in possession of immoveable property puts forward 
a defence of limitation under Art. 134 against a suit for re- 
demption, there is no onus on him to first prove that he obtain- 
ed a transfer in good faith of that property, or, as stated in 
Kanauswami Thanjirayan v. Muthuswami Pillai (1), “it was 
not incumbent on the purchaser to prove that he had no notice 
of the restricted nature of the vendor’s title.” No issue was 
raised in the present case as to whether Kadir Mohideen Row- 
ther acted in good faith when he took Ex. V. The circum- 
stances of the case are such that both the transferor and the 
transferee must have known that the transferor was unable to 
confer a higher right than that of a submortgagee on the 
transferee, and if neither the transferor nor the transferee 
could have honestly believed that the full ownership was being 
passed by this document, it will not be of any avail to the de- 
fendants who derive their rights from Kadir Mohideen 
Rowther to show that there are some words in that document, 
as altered before registration, which might be construed as if 
oL (1917) M W N 5. 
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they were the words of a person possessing such rights ‘as 
would enable him to pass a title of full owner to his transferee, 
while leaving the consideration for the transfer unaltered. 
Under these circumstances I do not think that it can be main- 
tained that there was an animus to pass anything more than 
an assignment of the mortgage rights which were vested in the 
transferor. I therefore agree that the appeal should be 
allowed and the District Munsif’s Court’s decree restored with 
costs in this Court and in the Lower Appellate Court. 


Odgers, J. — The first thing to be decided in this appeal 

is the character of Ex. V. The preceding documents are 
two undisputed ‘usufructuary mortgage deeds, Exs. C and C-1, 
Ex. C being of 1873 and being effected by .one Sahkara- 
pandiam Pillai in favour of Madappa Muppan. It is in the 
ordinary form usufructuary for three years, the mortgagee to 
pay the assessment and at the end of the period the ordinary 
covenant to repay and redeem. Exhibit C (1) is a sub- 
mortgage of 1883 in favour of Shanmukham Pillai by 
Madappa Muppan. [It recites the usufructuary mortgage of 
1873, is for a period of one year with the stipulations that 
the sub-mortgagee shall pay the assessment and the usual 
covenant to redeem. ‘The equity of redemption on Ex. C was 
attached and sold in Court-auction in 1875 and the predecessor- 
in-title of the plaintiff purchased it as evidenced by Ex. B, so 
that at the date of Ex. V, 1893, we have the equity of redemp- 
tion outstanding on the head mortgage in the plaintiff or his 
-predecessor-in;title and we have the equity of redemption 
outstanding on the sub-mortgage, Ex. C (1), in Madappa 
Muppan. In 1893 the son of Shanmukham Pillai, the sub- 
mortgagee in Ex. C (1), Paramasivam Pillai, executed Ex. V 
to the defendant. Exhibit V is called a sub-mortgage deed, 
sets out the head mortgage Ex. C, the sub-mortgage Ex. C (1) 
and the consideration therefor Rs. 1,500 and proceeds, “ And 
I had been enjoying it (the land) in virtue thereof (i. e., the 
sub-mortgage).” Jt further recites disputes between the 
executant of the document (Ex. V), to give him a neutral 
name, and the executees which culminated inO. S. No. 353 
of 1892. Stated shortly, the defendants here set up a prior 
title to the mortgagors in Ex. C by virtue of a sale deed in 
1864. This was found to be a forgery and they lost the case. 
The document, Ex. V, further recites -_ 


“As I have also become entitled to that land as full owner in virtue of 
the statement made in that suit by the sons of the original pattadar Sankara- 
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pandiam Pillai that they did not wish to have any right to the same and that 
the ottidars themselves might enjoy it as full owners.” 

Now that is a peculiar statement to find in a sub-mortgage 
deed as this document originally purported to be. To begin 
with, it is untrue, because whatever the sons of the original 
mortgagor said in the course of Suit No. 353 of 1892, the 
equity of redemption which they or their father originally 
possessed had passed from them by the execution proceedings 
in 1874 or 1875. Further, the statement completely i ignores 
the equity of redemption still outstanding in Madappa 
Muppan, the sub-mortgagor in Ex. C (1). Itis curious to 
find a statement of trtle of that sort, particularly after he has 
carefully recited his ttle as sub-mortgagee in this document 
which * originally purported to be a sub-mortgage and nothing 
else. After reciting this so-called title to full ownership he 
continues, “ I have sub-mortgaged to you the right belonging 
to me in the said land and received Rs. 1,500,” which, it will 
be noted, is the amount of the original mortgage Ex. C and 
also the amount of the prior sub-mortgage, Ex. C.(1). The 
executant covenants at the cost of the mortgagee to obtain and 
deliver to him “the records connected herewith which are in 
Courts and other places.” Now before registration this 
document was corrected and the correction states that the 
description of the document as a sub-otti is a mistake and as 
to the recitals on the 4th page of the document the proper 
translation runs somewhat as follows — : 

“As shown on the fourth page you will enjoy it in sole right. You are 
to enjoy it yourself, I have no other rights I have sold you full rights.” 

Now the question arises, a3 I have stated at the beginning, 
what exactly was purported to be passed by the transferor by 
this document. That they intended something more than 
a sub-mortgage is obvious from the alterations. But there 
are still two alternatives. They may have intended that the 
sub-mortgagee should drop out and there should be what in 
English Law we should call an assignment of the mortgage 
right ; or, as contended by the respondents and as found by 
the Subordinate Judge in this case, the second alternative is 
that the parties may have intended an out and out sale of the 
full ownership .or fee simple of the land in question. I do 
not think, on examining the document, that much help can be 
obtained by the recital as to the full ownership having been 
acquired by the disclaimer of the original mortgagor’s sons in 
the suit in 1892. Why it should have been inserted in a deed 
which obviously at first was a sub-mortgage I cannot conceive. 
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It was there obviously out of place. It was also, as I have Lakshmana 
pointed out, untrue. Now the question is, did the executant v. 
of Ex. V purport to represent that he had the full ownership Sanka 
in the land and that he was passing it by this deed? Did Pilla. 
the mortgagee think that he was obtaining the full ownership Odgers, J. 
by means of this deed ? The matter has been well put, if I 
‘may say so, in Mushaya Shetti v. Kanthappa Shetti (2), a 
case decided by Seshagiri Aiyar and Bakewell, JJ., where they 
say 
í “The question whether the transferes from a mortgagee took an absolute 
interest or only a mortgage interest is a question of jntention.” 
They there refer to the Privy Council case in Radhanath e 
Doss v. Gisborme (3), where their Lordships held that the 
burden of proving that the purchaser acquired an absolute 
interest in the property lay on such purchaser. And the 
learned Judges in the case under reference further point out 
that, if the transferee bargained for and believed he was bar- 
_ gaining only for the interests of the mortgagee, he cannot 
acquire title as an absolute owner of the property.” And 
Bakewell, J. said — 
“Tf, on the other hand, the title adduced by the vendor and the deed of 
transfer to the purchaser are consistent with an intention to transfer an absolute 
interest, the burden will He upon the plaintiff to show that the circumstances 
of the transfer negative soch an intention” 
In Veerabhadra Tevan v. Veerappa Tevan (4) Wallis 
and Sankaran Nair, JJ. said — 
“It was for the defence to prove a purchase affirmatively to bring the tase 
under Art, 134.” 
The matter has been lately considered in a case to which 
my learned brother was a party—Appeal No. 182 of 1921, 
apparently not yet reported. The cases I have already re- 
ferred to were referred to in their judgment and my learned 
brother there stated -_ | 
“I think that both seller and purchaser must have honestly believed that 
the entire interest of the owner was being transferred by the document.” 
Ramesam, J. cited the passage from Seshagiri Aiyar, J.’s 
_ Judgment that I have already cited. Now how does the so- | emen 
called purchaser in this case prove that what was purported to 
be transferred to him was really an absolute title ? He relies 
on the recital in the document about the acquisition of full, 
rights to which for the reasons I have given J am unable to 
attach any weight. He also refers to the second transaction 
which purports to transfer full rights. But when this is taken . 
a. (1915) 34 ML J 441. 3. (1871) 14 MIANN. 
4. (1912) 15 I C 609. 





456 THE MADRAS LAW JOURNAL REPORTS. [vot. 


in conjunction with the recital which is unaltered setting out 
the prior transactions, Exs. C and C (1), and definitely reciting 
that the executant has been enjoying “in virtue thereof,” it 
seems to me that the transferee cannot be heard to say that 
under those circumstances he thought he was acquiring an 
absolute title to the land. The question is, as I have already 
said, in Muthaya Sheiti v. Kanthappa Shetts (2), is one 
of intention and Seshagiri Aiyar, J., there says : 

“The real test would be, did he, 1. e., the transferee, ask for and obtain 


an absolute right in the property and believe himeelf that he was having an 
absolute interest in it?” 


It seems to me on the best consideration I can give to 


“the terms of this document, that no reasonable man, parti- 


cularly a man in the position of the defendants here, who had 
already fought the question of their title to this land in 1892 
and failed, could possibly have supposed that this document 
was transferring to him or purported to transfer to him an 
absolute interest in the land. ‘The price, it will be observed, 
was the same as in the previous undisputed mortgage. One 
would have expected that if the entire interest as owner of the 
land were purported to be passed, the price would have been 
increased. Asa matter of fact, the mortgage pricc is lessened 
because the Rs. 1,500 was not only the original amount of the 
sub-mortgage but also included costs and mesne profits. That 
seems to me to be a very significant circumstance against the 
full ownership of the land being passed. The learned Sub- 
ordinate Judge who came to an opposite conclusion -reversing 
the decision of the District’ Munsif who held that Ex. V was 
an assignment of whatever rights the transferor possessed and 
that those rights were not those of a full owner, held that it 
was more probable that Paramasivam Pillai wanted to treat 
the property absolutely as his own. I cannot agree, and in my 
opinion, on the grounds that I have pointed out, I think that 
all that was transferred by Ex. V was the full interest of the 
mortgagee. That is to say, Ex. V was converted from a 
sub-mortgage into an assignment of the rights of the sub- 
mortgagee. In my opinion, for these reasons, the appeal 
should be allowed and the decree of the Subordinate Judge 
reversed with costs here and in the Lower Appellate Court, 
and the judgment jof the District Munsif restored with his 
directions as to costs in that Court. Time for redemption 
four months from this date. 


N. S. Appeal allowed. 
a. (1915) 34 ML J 451. 
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IN THE High COURT oF JUDICATURE AT MADRAS. 
Present : —MR. Justice DEVADOSsS. 


Settikara Venkatarama Chettiar 
and others ... Appellants* (Defendants 
7, 11 and 6th defendant, ioth 
defendants L. R.) 
v. 
O. P. Damodaram Chettiar and 
others ... Respotedents (Plaintiffs 
1 to 6, 9 to 21— Defendant 1 
and L. R. of 8th defendant) . 


Trust—Trustecship hereditary—Deed conferring—What amounts te—Con- 
shruction—Religions eaderomext—Feunder—Persexn he collects subscriptions 
and faunds am exdoccnem if founde: thereef—Vesting of hereditary trusleeskip 


by kim in kimself—Legaliiy—Ciwil Procedwre Code, S. 9a—Scheme under— 


Framing ef—Prisciples to guide Court im—Interests of individuals if and when 
may be disregarded—Removal of trustees—Mismanagement—Finding as te— 
Necessity—Heveditary trustess—Appeintment of others aleng with—Court’s 
power of. 

A deed of trust executed by Y in favour of nineteen persons known as 
Chettithanakars stated that he alone was unable to make and set up idols of 
Ramalingam‘and Choudeswari Amman in the Choudeswari Amman Temple 
Devasthanam built by him and that the nineteen persons agreed to raise a fund 
and to put up, the idol in the temple and according to the agreement that they 
set up the idols of Ramalingam an^ Chondeswari Amman and that they agreed 
to purchase property for endowing the temple, and the document then went on 
io state “that fhe nineteen persons should manage the temple from generation to 
generation.” Funds were collected by V and by the nineteen persons 
mentioned in the document; they built the temple, installed the idols in it, and 
collected funds for the upkeep of the temple and managed the temple under 
the deed of trust. 

Held, that the deed of trust conferred the hereditary right to the trusteeship 
upon V and the nineteen Chettithanakars. 


A person, who collects subscriptions from various persons and builds a 
choultry or a temple, bas a right, in the absence of a declaration to the contrary 
made by the subscribers at ar about the time when the subscriptions were 
collected, to direct in what manner the institution should be managed and what 
right the trustees should’ have in the management of that institution. The 
person so collecting the subscriptions and building the temple or choultry is the 
foundgr and may, in the absence of a stipulation to the contrary by the 
mubecribers, himself have the hereditary right of management. 

In framing a scheme under 8. 92, Civil Procedure Code, the Court should 
primarily look to the interests of the institution rather than the right of indi- 
viduals, Where the interests of the institution require that ceftain trustees 
should be removed the Court can do so without actually finding that they are 
guilty of mismanagement provided their remaining as trustees is incompatible 
with the management of the institution or the number of trustees is so large 
that it will not be ‘possible for any scheme to work with all of them as trustees. 


*8 A No. 238 of 1945. 26th November, 1925, 
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No doubt in framing a soheme the Court should not lightly exclude the interests 
of hereditary trustees and others 


In framing a scheme under S. 92, Civil Procedure Code, the Court is entitled 
to take into consideration the past history of the institution, and the way In 
which the management has been carried on heretofore. 


In a case in which there were nineteen hereditary trustees of a temple 
known as the Chettithenakars, the Court finding that the management by all. 
the nineteen would not be possible, framed a scheme providing for a board of 
nine trustees of whom three should be elected by the Chettithanakars from 
among their number and four by all the beneficiaries including the Chetti- 
thanakars, one to be elected by those who had paid ar paid Bu 1,000 or more 
towards the temple at a time, and one to be nominated by the eldest member of 
the family of the founder. It appeared that, though there were nineteen 
trustees, all the affairs of the temple were in fact managed by one of them for 
30 years past with hagdly any restraint from the other trustees. 


Hebd, that the trustees were not removed from the trusteesbip under the 
*acheme, and that they could not, in any event complain of the appointment 


of a few trustees to manage the property along with three of the so-called 
hereditary trustees, 


The Court has power undar S. 92 to appoint additional trustees to manage 
charitable or religious trusts along with hereditary trustees. 

Second Appeal against the decree of the District Court 
of Salem in A. S. No. 60 of 1922 preferred against the 
decree of the Court of the Subordinate Judge of Salem in 
O. S. No. 51 of 1920 (O. S. No. 17 of 1920 on the file 
of the District Court, Salem). 


T.R.Ramachandra Atyar and §.R.Dikshit for appellants. 


The Advocate-General and K. S. Sankara Aiyar for 
respondents . 


The Court, delivered the following 

JupGMENT The plaintiffs have brought this suit under 
S. 92, Civil Procedure Code, for framing a scheme for the 
management of Ramalingam and Choudeswari Amman temple 
in Andichetty Street, Cogai, Salem. The rst defendant is 
a managing trustee of the temple and defendants 2 to 10 aie 
trustees of the temple who aided and instigated the 1st defend- 
ant in his various misdeeds and breaches of trust. In the 
plaint the plaintiff alleged various acts of mismanagement 
against the 1st defendant who denied all of them and opposed 
the framing of the scheme. When the case came on for trial 
the plaintiffs and the defendants did not press for the trial 
of all the issues raised in the case. They agreed to the Court 
framing a suitable scheme for the proper management of the 
institution. The plaintiffs did not press for the removal of 
the defendants from office and the defendants did not, press 
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for the trial of the case on the merits and waived their objec- 
tion to the validity of the sanction obtained by the plaintiffs 
from the Collector for the institution of the suit. The Sub- 
ordinate Judge of Salem framed a scheme and provided for a 
Board of nine trustees of whom three should be elected by 
the Chettithanakars from among their number and four by all 
the beneficiaries including the Chettithanakars and one to be 
elected by those who pay or have paid one thousand rupees 
or more towards the temple at a time, and one should be 
nominated by the eldest member of the family of Nungavalli 
Venkatarama Chettiar, the founder of the temple. The de- 
fendants 2, 3, 4, 7 and the legal representative of the 1oth 
defendant appealed to the District Judge, Salem, who dismissed 
their appeal. They have preferred this second appeal. 


Two points are raised in this appeal : one is, that the 
19 Chettithanakars are hereditary trustees and (2) that 
they should not have been removed without finding that they 
were guilty of misconduct and not fit to be trustees. The 
District Judge, on a consideration of the evidence in the case, 
has come to the conclusion that the 19 Chettithanakars among 
whom some are plaintiffs and some defendants, are not heredi- 
tary trustees.Ex. A is the deed of trust dated oth January,1925 
executed by Venkatarama Chetti in favour of 19 persons. in 
that he stated that he alone was unable to make and set up 
idols of Ramalingam and Choudeswari Amman in the Chou- 
deswari Amman Temple Devasthanam built by him and that 
the 19 persons agreed to raise a fund and to put up the idal 
in the temple and according to the agreement that they set up 
the idols of Ramalingam and Choudeswari Amman and that 
they agreed to purchase property for endowing the temple and 
the document goes on to state “that the 19 persons should 
manage the temple from generation to generation. The 
contention of the learned Advocate-General is that the docu- 
ment does not confer hereditary right upon the 19 persons 
mentioned in Ex. A. It is clear from the documents that funds 
were collected by Venkatarama Chetti and by the 19 persons 
mentioned in it; that they built the temple, installed the idols in 
it and that they collected funds for the upkeep of the temple 
and managed the temple under Ex. A. The recital as regards 
the devolution of the management ‘is to manage the same 
from generation to generation performing the daily pooja, 
aradhanai, festivals and other things regularly and live happi- 
ly as long as the Sun and Moon last.” There is a further re- 
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cital to the same effect after mentioning the properties of the 
temple “the properties are- delivered to you as being fit to be 
managed, held, and enjoyed from generation to generation by 
setting up the idols of Ramalingam and Choudeswari Amman 
and others as stated above”. From the document it is clear 
that Venkatarama Chetti and the 19 persons intended that the 
management should be in their families. Considering the 
Hindu sentiment as regards the hereditary management of 
trust institutions it cannot be successfully urged that the 
parties to Ex. A did not intend that the right to trusteeship 
should be in their families. 


The next contention of the learned Advocate-General is 
that the persons mentioned in Ex. A collected subscriptions 
from various persons and they could not be said to be the 
founders of the temple and therefore they had no right to con- 
fer hereditary right of management upon themselves or others. 
Where a person collects subscriptions from various persons and 
builds a choultry or a temple he has a right to direct in what 
manner the institution should be managed and what right the 
‘trustees should have in the management of that institution . 
This is recognised by the Hindu Law. There is nothing 
illegal or improper in a person who builds a temple whether 
out of his own funds or out of the funds collected by subscrip- 
tions or getting donations from people to create a trust and 
endow it, directing by the deed of endowment, in what manner 
and by whom it should be managed. The case in Ananda 
Chandra Chuckerbutty v. Braja Lal Singh (1) does not help 
the respondent. Justice Mookerjee observes at page 301: 

“If a number of persons provide the original endowment, they may 
apparently together constitute the founder’ Re St. Leonard (2). . . As stated 
by Lord Mansfield in St John’s College v. Todingien (3), a charitable founda- 
tion, in sa far as it is charitable, is the creature of the founder, and on this 
view Lord Hardwicke ruled in Green v. Rutherford (4) that the founder may 
provide for the government and administration of his creature.” 

In the matter of the Endowed Schools Act, 1869, and 
In the matter of the St. Leonard, Shoreditch, Parochial Schools 
and the Endowments relating thereto (5) it 
was held that it was open to a number 
of personis to collect subscriptions and endow an institution and 
provide for its management and that the persons who collect- 
ed the subscriptions and endowed the institution were the 





1. (1922) I L R 50 C aga. a. (1884) 10 A C sat. | 
3. (1757) 1 Burr. 158, 200. 4. (1750) 1 Ves. Sen. 46a, 472. : 
5. (1884) AC 304. 
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founders and they had the right to provide for its manage- 
ment and for its devolution. If persons invite subscriptions 
on a representation that they would devote the subscriptions 
so collected to a particular purpose and they divert the sub- 
scriptions to some other purpose the subscribers have to object 
to the funds being diverted to other purposes than those for 
which they were collected. But so long as the subscribers 
do not object to the person or persons collecting subscriptions 
for building or endowing any particular institution, the person 
or persons so building or and endowing it have the right to pro- 
vide for its management for all time to come. There is nothing 
in the evidence to show that the persons who gave subscrip- 
tions gave them on the understanding that the founders 
should not have the hereditary right of management. * AJ) 
that appears from Ex. A is, that subscriptions were collected. 
funds were raised, a temple was built and idols were installcd, 
and the management was in the hands of Venkatarama Chetti 
and others and all of them. Venkatarama Chetti and 11 
persons agreed that the temple should be a trust and should 
exist for all time to come and the management should be here- 
ditary in their families. : 
_ In Attorney-General v. Clapham (6), Lord Cranworth, 
Lord Chancellor observes at page 652: 
“Where a fund is raised for a charitable purpose like that of founding 
a ghapel and the contributors are so numerous as to preclude the possibility of 
their all concurring in any instrument declaring the trusts, but such a declara- 
tion: is made by the persons in whom the property is vested, at or about the 
time when the sums have been raised, that declaration may reasonably be taken 
prima facie as à true exposition of the minds of the contributore The pie- 
sumption is, that the trusts declared were those which the contributors intended. 
It would be open to them, if the trusts were not so framed as to effect the object 
they had in view, to take steps for getting any errors corrected. If no such 


steps are taken, it must be assumed that the instrument declaring the trusts fairly 
embodies the intentions of the contributors.” 


I therefore hold that the rst defendant, the other defend- 
ants and the Chettithanakars have a hereditary right to 
manage the temple affairs. 


The next question is, whether the order removing the 
trustees is legal in the absence of a finding that they were 
guilty of breach of trust. The Subordinate Judge has not 
actually removed the trustees from management. ` What he 
has done is, finding that the management by 19 persons would 
not be possible hé has given them the right to elect 3 of their 
own number as trustees, and 4 others are eligible for election 


6. (1855) 43 E R 638 :4 De GM & G 591 at 592. 
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by all the beneficiaries including the Chettithanakars. The 
Chettithanakars are the head men of the community. Each 
group of families has one man to manage its communal affairs 
and that man is called a Chettithanakar. There were at 
the time of Ex. A, 19 Chettithanakars. It is now represented 
that there are about 30 of them 


Granting for argument’s sake that the defendants have 
been removed from the trusteeship it cannot be said that the 
order of the Subordinate Judge is illegal. S. 92, Civil 
Procedure Code, gives power to the Court to frame a scheme 
of management “where the Court finds that for the proper 
administration of a trust, charitable or public, that a trustec 
should, be removed, it has power to do so without finding that 
the trustee is guilty of mismanagement”. S. 92 was specially 
enacted in the interests of public, charitable and religious trusts. 
The Court should primarily look to the interests of the insti- 
tution rather than the right of individuals. Where the interests 
of the institution do require that certain trustees should be 
removed the Court can do so without actually finding that they 
are guilty of mismanagement provided their remaining as 
trustees is incompatible with the proper management of the 
institution or that the number of trustees is so large that it will 
not be possible for any scheme to work with all of them as 
trustees. No doubt in framing a scheme the Court should 
not lightly exclude the interests of hereditary trustees and 
others. But where the Court finds that their continuance 
could not be for the welfare of the institution and is not con- 
ducive to the proper working of the scheme it should not 
hesitate to remové them. But where they can be retained 
without any detriment to the institution the Court may do so. 
This principle was followed by the learned Chief Justice and 
Phillips, J. in Muthiah Chetti v Periannan Chetti(7) at p.234: 

“Though the past user of the institution is not binding on us in framing 


a wheme under the section yet it may well be taken into account and departed 
from only as far as may be necessary.” 


It is unnecessary to discuss this point further as I hold 
that the trustees were not removed from the trusteeship under 


the scheme. The contention of Mr. T. R. Ramachandra 


“ Aiyar for the appellant is that all the ten persons should be 


trustees. It will not be possible to have 19 persons as trustees 
and from their past conduct it is clear that all the affairs were 
managed by the 1st defendant on behalf of all the trustees and 


7. (1916) 4 L W 228. 
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this has been so not only during the lifetime of Venkatarama 
Chetti but also during the time of the 1st defendant. When 
for the last 30 years only one man has been managing the 
temple with hardly any restraint from the other trustees they 
have no reason to complain if the scheme provides for at least 
three of them being on the committee. As observed by their 
Lordships of the Privy Council in Muhammad Ismail Arif v. 
Ahmed Moola Dawood (8) — 

“In giving effect to the provisions of the section and in appointing new 
trustees and settling a scheme, the Court is entitled to take into consideration 
not merely the wishes of the founder, so far es they can be ascertained, but also 

_the past history of the institution, and the way in which the management has 
been carried on heretofore, in conjunction with other existing conditions that 
may have grown up since its foundation. It has also the power of giving any 
directions and laying down any rules which might facilitate the work of manage- 
ment, and, if necessary, the appointment of trustees in the future.” 


It is frankly conceded by Mr. Ramachandra Aiyar that 
the Court has power under S. 92 to appoint additional trustees 
to manage charitable or religious trusts along with hereditary 
trustees. This point was settled so long ago as 1905 in 
Prayag Doss Ji Varu Mahant v. Thirumala Srirangacharlu 


Varu (9). If additional trustees can be appointed to manage ` 


trusts along with hereditary trustees it is difficult to see how 
the appellants could complain when a few trustees are appoint- 
ed under the scheme to manage the property along with three 
of the so-called hereditary trustees. In case of this kind as al- 
ready observed it is not the interest of private individuals that 
should be considered paramount. ‘The interest of the institu- 
tion is of paramount importance and the'Court should have 
that in view in framing a scheme. In this case the interests 
of the defendants is safeguarded by three at least of the mem- 
bers being on the board of management. In this view it can- 
not be said that the rights of the Chettithanakars have been 
overlooked by the Subordinate Judge in framing a scheme. 


I think the scheme as framed is a proper one and the 
appellants have no reason to complain that their rights have 
been overlooked. In the result the appeal fails and is dismiss- 
ed with costs. | 


A.S.V. Appeal dismissed. 





8. (1916) ILR 43 C 1085 at z101 «41 M L J 290 (PC). 
9. (1905) ILR328 M 319 :15 ML J 188. 
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IN THE HiGH COURT or JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADOss. : 
Valliakkal and another ... Appellanis™ (Defendants), 


v. 
Karuppa Goundan ... Respondent (Plaintif). 
Specific Relief Act, S. 31Compramise decree—Rectification of misiake in— 
Suit for—Maiatainability. 
A sait lies to rectify a mistake in a compromise decree. ; 
A compromise decree is an insrument in writing within the mean- 
ing of S. 41 of the Specific Relief Act. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Coimbatore in A. S. No. 1 of 1923 
(A. §. No. 38 of 1923 on the file of the District Court of 
Coimbatore) preferred against the decree of the Court of 
the District Munsif of Udamalpet in O. S. No. 1011 of 1921. 

F. Narasimha Aiyangar for appellants. 

T. M. Krishnaswami Atyar for respondent. 

The Court delivered the following 

JUDGMENT :— The first point raised in this second appeal is 
that no suit lies to rectify a mistake in a compromise decree. 
It was held by Napier and Krishnan, JJ. in S. A. No. 62 
of 1920 that a decree is an instrument within the meaning of 
S. 92 of the Evidence Act. If a compromise decree is an 
instrument in writing, it is dificult to see how S. 31 of the 
Specific Relief Act does not apply to it. The contention of 
Mr. Narasimha Aiyangar is that a suit does not lie to rectify 
a mistake in a compromise decree, but that the decree could 
only be set aside in toto and the parties relegated to the posi- 
tion in which thty were before the compromise was entered 
into. Section 31 of the Specific Relief Act provides for a 
suit to rectify a mutual mistake in an instrument in writing. 
The opening words of S. 31 are— 

“When, through fraud or a mutual mistake of the parties, x contact or 
other instrument in writing does not truly express their intention, either party, 
or his representative-in-interest may institute a sult to have the instrument 
rectified.” 

Mr. Narasimha Aiyangar relies upon Ram Lagan Sahu 
v. Ram Birich Koeri (1) as supporting his contention. No 
doubt, in that case the learned Judges observed _— 

“Once the decree has been passed and signed, then the remedy is, except 


in cases to which S. 152 of the Civil Procedure Code applies, to institute a suit 
to set aside that decree on one of the grounds aforesaid.” 








#8 A No. 1534 of 1923. a8th July, 1926. 
1. (1919) 4 Pat L J aos. 


? 
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They rely on IV ilding v. Sanderson (2) for their position. 
In that case it was held that if the Court was satisfied that » 
mistake was committed in a compromise decree, the Court was 
competent to amend the decree to bring it in conformity with 
the intention of the parties. It is therefore clear that-when a 
mistake has been committed in drawing up a compromise peti- 
tion and that mistake finds place in the decree embodying the 
terms of the compromise, it is open to the Court to have that 
rectified in a subsequent suit. Reference may also be made to 
Tiruvambala Desikar v. Mantckavachaka Desikar (3). 


The next contention is that the Lower Courts have not 
correctly construed the compromise decree. What was 
divided between the plaintiff and the defendants was 3% acres 
g8 cents. The defendants were given 20 acres exclusive of 
the rocky portion and the plaintiff was given 12 acres 98 cents 
exclusive of the rocky portion. It is not suggested that there 
was any fraud played by one party on the other at the time 
of the compromise. From the plan and report of the com- 
missioner, it is clear that the rocks are dotted all over with 
fields, and the extent of the rocky portion is between 2 to 
3 acres. If that is deducted from the total extent, the parties 
cannot possibly have 20 acres, and 12 acres and 98 cents. The 
Tamil expression used is wrens Base with regard to both 
the plaintiff’s portion and the defendants’ portion. Evidently 
what was intended to be meant was “ inclusive of the rocky 
portion” and not “exclusive of the rocky portion.” Both 
the Courts have come to the conclusion that it was a bona fide 
mistake committed by both the parties at the time of drawing 
up the compromise petition and it does not appear to be any- 
thing other than a mistake committed by both the parties at 
the time. ; 

Mr. Narasimha Aiyangar’s complaint is that no oral 
evidence was adduced and therefore the Courts were not in a 
position to determine what the nature of the mistake was. 
It was for the appellants to have adduced oral evidence to show 
the nature of the mistake but they have not done so. Both 
the parties have not adduced any oral evidence. It does not 
lie in the mouth of tbe appellants now to complain that no 
oral evidence was adduced. Both the Courtsehave taken into 
consideration all the circumstances and have come to the con- 
clusion that the mistake was a mutual and bona fide one and 
that the intention of the parties was that both of them should 
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have the extents assigned to them inclusive of the rocky por- 
tions. I hold that both the Courts have rightly held that this 
is a case for rectification. 

In the result, the second appeal fails and is dismissed with 
costs. 


Be Ss. Va Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT: MR. JusTICE RAMESAM AND MR. JUSTICE 
VENKATASUBBA Rao. 


Mandavilli Seetharamamma and another ... Appellants* 
. (Defendants) 
N LA 
Attivilli. Suryanarayana, late a minor, 
by father and guardian Attivilli 
Venkayya, but now declared a 
‘major, vide Order, dated 8th March, 
1926 on C. M. P. No. 706 
‘of 1926 ... Respondent (Plaintiff). 


Hinds Lew—Adoption—Widew—Adoption by—Husband’s authority for— 
Express autharity—M caning —Implication of authority—Parmissibility—Con- 
ditions—Groing and taking completed iw- kusband’s lifeme—Datta homam 
perias after his death—E fect ox validity of adojtion. 

“The question was whether the and defendant hed been validly adopted by 
the ret defendant, the widow of K. 

“The and defendint was living with his natural father at Cocanada and 
K was a resident of ‘Anakapalli. On the rst of June, 1916, the boy was taken 
from Cocanada to Anakapalk with a view to his being adopted. Three letters 
passed between A and the father of the and defendant between the and and 
7th of June, 1916, which showed that in respect of the contemplated adoption 
all the terms were settled. An auspicious day was chosen and the adoption 
was fixed for the 16th of June, 1916. In the meantime, however, that is, on 
the roth of June K died. The ceremony of adoption was performed on the 
ayth of June, the boy was formally given end taken and there was aleo the 
performance of datta homam. / | 

Held, that the only reasonable inference from the proved facts was that 
K gave his consent to his widow making the adoption 

Held further, that the secular act of giving and taking the boy having been 
completed in the lifetime of K the religious act of datta homam esecotial to 
complete the adoption might be performed subsequent to his death. 

The phrase “express authority of the husband” so often used in decisions 
means nothing more than an affirmative indication enabling the widow to adopt, 
which can be traced to the mind of the husband. The word “express” is not 
used in opposition to the word “implied” and an authority can be implied from 








“SA No. 708 of 1928. 26th April, 1926. 
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the facta of a particular case. In all cases where the process of adoption has 
begun by a giving and taking in the lifetime of the adopting father there is a 
clear indication of his desire and no further authority is needed to enable the 
widow to adopt. It should be necessarily implied in such taking by the adoptive 
father. : 

Second Appeal against the decree, dated 26th September, 
1922 of the District Court of Vizagapatam in A. S. No, 408 
of 1920 preferred against the decree, dated 20th April, 1920, 
of the Court of the Subordinate Judge of Vizagapatam in 
O. S. No. 25 of 1919. 


G. Lakshmanna and 4. Satyanarayana for appellants. 
B. Satyanarayana and C. Rama Rao for respondent. 


The Court delivered the following 


. JUDGMENTS -_Ramesam, J.:_ have had the ANA 
of perusing the judgment of my brother Venkatasubba Rao, J. 
I will add a few reasons for agreeing with it. 


In the first place I agree with him in thinking that the 
phrase “ express authority of the husband” so often used in 
décisions means nothing more than an affirmative indication 
enabling the widow to adopt, which can be traced to the mind 
of the husband. The word “ express” is used in opposition 
to the state of the law in Bombay where non-forbidding of 
adoption by the widow is taken as equivalent to authorisation. 
In Sri Virada Pratapa Raghunada Deo v. Sri Brozo Kishoro 
Patta Deo (1) we have got the words “ express authority ” 
in two places at page 77, and at page 78 “express permission”. 
The Judicial Committee then referred to Justice Holloway’s 
opinion in the Ramnad case and to the manner in which it was 
dealt with by the Judicial Committee. They said — 

"It pointed out that on the question—who are the Kinsmen whose assent 
will supply the want of a positive permission from the husband, etc.” 

Thus it is clear that the word “ express ” is not used in 
opposition to the word “implied” and an authority can be 
implied from the facts of a particular case. In Subbarayar 
v. Subbammal (2) their Lordships say— 


“In the circumstances of the case the direction in the will most clearly 
implied that detta komam should precede the ujanayanam.” 


” 


Secondly, there are two essentials requisite for the validity e 


of an adoption: (1) Giving and taking, (2) Datta homam 
(only in certain cases). Where only the giving and taking 
is complete but the case is one which requires datta homam, it 
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may be said that process of adoption has begun but is not 
completed until datta homam is performed. In such cases it 
has been held that the datta homam may be performed later 
on even if both the natural parents of the boy are dead. [Ven- 
kata v. Subhadra (3) ]. It is true that in the ceremony of datta 
homam there is always a formal giving and taking even if pre- 
viously there had been an informal giving and taking and be- 
cause of this Mr. Satyanarayana contends for the respondent 
that the first giving and taking is nothing and the second giving 
and taking is everything and it cannot be said that the process 
of adoption has begun, for, he asks, if the first giving and 
taking has any significance why should it be repeated in the 
datta homam ceremony ? ‘The reply to this argument is that 
the répetition is a purely formal matter and if the giving and 
taking in the course of datta homam is the only real giving and 
taking, it could not be held that the datta homam can be per- 
formed by a relation after the death of both the parents as 
has been held ‘in Venkata v. Subhadra (3) for an orphan can- 
not be given away. It follows therefore in all cases where the 
process of adoption has begun by a giving and taking in the 
lifetime of the adopting father there is a clear indication of his 
desire and no sfurther authority is needed to enable the widow 
to adopt. It should be necessarily implied in such taking by 
the adoptive father. In the practical application of this rule 
no doubt some caution will have to be observed. There may 
be cases where a boy is brought merely for trial, that is, kept 
on probation. It cannot be said in such cases there is a com- 
plete giving and taking on account of the temporary parting 
of the parent’s custody. But where it has been settled that 
the boy should be adopted ‘and his custody has been parted 
with by the parents finally and a date is fixed for the datta 
homam ceremony and a few days before that the adopting 
father dies by a sudden attack of colic or other disease and 
nothing has happened after the bringing of the boy to show 
that the adoptive father has changed his attitude towards the 
boy, such facts constitute a cogent indication of the husband’s 
wishes which enable the widow to adopt. It is said that this 
point was not raised in the Courts below. In the similar case 
of Subbarayar v. Subbammal (2) also, there was no issue but 


- on the ground that all the facts were known and there was no 


prejudice, their Lordships affirmed the decree on the ground 
of a taking and acceptance at a different date from that found 
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by the Lower Court. In the present case the facts were 
pleaded in the written statement and found by the Courts 
below. ; 


I agree with the order proposed by my learned brother. 
The memo of objection is dismissed. No order as to costs. 


Venkatasubba Rao, J. -The plaintiff is the daughter’s 
son of one Kurmanadham, deceased, and he files the suit for 
a declaration that the 2nd defendant has not been validly 
adopted by the 1st defendant, the widow of Kurmanadham. 


The defendants relied upon oral authority said to have 
been given by Kurmanadham some four hours previous to his 
death on the roth of June, 1916. Both the Lower Courts 
have disbelieved the specific case set up and have allowed the 
plaintiff's claim. This is a finding of fact and we cannot inter- 
fere with it in second appeal. On behalf of the defendants, 
however, the case has been presented to us from a somewhat 
different standpoint. In regard to the facts upon which de- 
pends the question of law raised, there is no dispute. The 
and defendant was living with his natural father at Cocanada 
and Kurmanadham was a resident of Anakapalli. On the 
st of June, 1916, the boy was taken from Cocanada to Anaka- 
palli with a view to his being adopted. ‘Three letters passed 
between Kurmanadham and the father of the boy between the 
and and the 7th of June, 1916, which show that in respect of 
the contemplated adoption all the terms were settled. An auspi- 
cious day was chosen and the adoption was fixed for the 16th 
of June, 1916. Unfortunately, in the meantime, on the roth 
of June, Kurmanadham died. The ceremony of adoption 
was performed on the 24th of June, the boy was formally 
given and taken and there was also the performance of datta 


homam. En iN 


These facts are clearly set forth in the written statement 
of the defendants and are found to be true by the learned 
District Judge. We are not therefore called on to deal with 
the evidence in the case, the only question to be decided being, 
what is the legal effect of the facts found. Mr. Lakshmanna, 
the learned vakil for the defendants, puts his case in two ways. 
He says first, from the facts found, the husband’s consent to 
his wife making the adoption may be implied. ° Secondly, that 
the secular act of giving and taking the boy having been com- 
pleted in the lifetime of the husband, the religious act of datta 
homam essential to complete the adoption may be performed 
subsequent to his death. 
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-If either of these contentions is accepted, the appeal must 
be allowed and in: my opinion both these propositions are 
sound. | 

In regard to the first contention, the guestion resolves jt- 
self into this: Can a husband's consent or authority be 
implied from his conduct ? If in law it can be implied, the 
facts of the present case lead almost to an irresistible conclu- 
sion that the wife did have the necessary authority. While 
the law says that the widow must have her husband’s consent, 
it does not restrict the manner in which that consent may be 
given. Whether consent was given is a question of fact and 
I fail to see why it cannot ‘be implied from conduct. The 
D iff’s learned vakil points out that what is reco ised in 

ecisions is the husband’s “ express consent’ It is 
maar true that in the decisions of the highest authority, 
the expression used is “ express consent”. But what does 
that expression mean? In the leading case on the subject, 
The Collector of Madura v. Muthuramalinga Sethupathi (4), 
the Privy Council point out how the various schools in India 
accepting the same text as their authority, have developed 
different rules of law in regard: to the widow's power of 
adoption. Their Lordships observe — 

“All the schools accept as authoritative the text of Vasishta; which says; 
‘Nor let a woman give or accept a son unlesa with the assent of her lord.’ But the 
Mithila school apparently takes this to mean that the assent of the husband must 
be given at the time of the adoption, and therefore that a widow cannot receive 
a son in adoption, according to the Dattaca form, at all. The Bengal school 
interprets the text as requiring an expres permission given by the husband in 
his lifetime, but capable of taking effect after his death; whilst the Mayukha, 
Kaustubha, and other treatises which govern the Mahratta School, explain the 
text away by saying, that it applies onty to an adoption made in the husband’s 
life-time, and iš not to be taken to restrict the widow’s power to do that which 
the general law prescribes as beneficial to her husband’s soul.” 

| It is now settled that in Southern India as in Bengal, the 

husband’s assent is required and in the passage qor i 
above that assent is described as “ express permission’ 
These words are used to mark the contrast between the law as 
accepted by the Bengal school and the Mahratta school. The 
Mahratta doctrine proceeds upon the view that the adoptio 
being beneficial to the husband’s soul, where he has not 
mated his prohibition, assent may be assumed. In Bengal 
and Southern India, on the other hand, assent cannot be in- 
ferred from the mere absence of prohibition ; something 
more is required : there must be positive or affirmative con- 





4. (1868) 12 M I A 497, 
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sent given by the husband. Putting it in other words, accord- 
ing to the Mahratta school, if there is no dissent, assent may 
be assumed. In Bengal and Southern India the absence of 
dissent or prohibition is not sufficient but positive assent must 
be proved. If the judgment of the Privy Council in The 
Collector of Madura v. Muthuramalinga Sethupathi (4) is 
carefully read, it will be seen that it is to bring out this distinc- 
tion their Lordships use the expression “ express consent ”. 
This distinction is of great importance and cannot be ignored 
when the law obtaining in different provinces is under discus- 
sion. Now it will be observed that in the same judgment 
besides the word “ express, ” two other words are used in this 
connection, namely, “ formal” and “ positive ”. The expres- 
sion “ express consent ” means nothing more than “ positive 
consent”. What then is thetrue rule deducible? If 
from the circumstances you can infer that the husband did 
not prohibit the adoption and nothing more, that is not suff- 
cient ; but if you can infer that he assented to or authorised 
the adoption, that is clearly sufficient. The following passage 
in West and Buhler, 3rd Edn., at page 957 supports my view : 

“Any unequivocal indication of his assent would praba be taken as 
equivalent to an express command.” 

in this case the only reasonable inference from the er 
facts is that the husband gave his consent to his widow making 
the adoption and on this ground 1 would hold the adoption to 
be valid.. 


In regard to the decade contention of Mr. Lakshman, i it 
is clearly- borne out by authority. Venkata v. Subhadra (3) 
is the converse of the present case. It was the natural father 
of the boy that died after the gift and the acceptance. At 
the detsa homam which was performed subsequent to his death 
the elder brother of the boy made the formal gift. The 
learned Judges holding that there was giving and taking in 
the lifetime of the natural father, upheld the adoption on the 
ground that the religious rite was essential only to complete 
the adoption. Subbarayar v. Subbammal (2) is however a 
parallel case. The boy was given and taken and subsequently the 
adoptive father died. The ceremony of datia homam was 
performed by his widow and the adoption was held valid. 
The principle underlying these cases is, that giving and taking 
is of the essence of the adoption and the religious part of it 





a. (1898) IL Rar M 497. 3. (1884) TLR 7M 8. 
4 (1868) 12 M I A $97. 
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can be deferred to a subsequent period. l am prepared to 
follow these cases and on this ground also | confirm the 
adoption. 

The result is, the appeal is allowed and the plaintitf’s suit 
is dismissed. The defendants will have their costs of this 
appeal, but the parties will bear their own costs in the Lower 
Courts. 


A.S. V. Appeal allowed. 





IN THE HicgH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice DEVADOSS AND MR. JUSTICE 
WALLER. 
S. K. Karuppan Chetti alias Sinna 
Vellayan Chettiar Appellant* (A ppellan!__Plainnff ) 
v. 
Maruthanayagam Pillai and 
another Respondents (Respondents 
Defendants 2 and 4). 
Princtpal axd agent—Authority giwen to ageni—Consiruciion of—A uihori- 
salien to pay an amount iowerds a bond—Pawe of agent to pay for inieresi— 
Limitation Act, $. 20 
Where an agent is authorised to pay an amount tqwards the amount of the 
bond, the authority extends to his paying an amount towards the interest due 
on the bond and is not confined to his paying only towards the principal. But 
where -the authority is specific that he shall only pay towards the principal, .he 
will not be justified in paying towards interest and the payment will not save 
limitation under 8. 20 of the Limitation Act. a 
Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Odgers in 
S. A. No. 773 of 1922 presented against the decree of the 
District Court of Madura in A. S. No. 35 of 1921 preferred 
against the decree of the Court of the District Munsif of 
Madura Taluk at Madura in O. S. No. 92 of 1920. 
M. Balasubramania Mudakar for appellant. 
Respondents not represented. 


The Judgment of the Court was delivered by 

Devadoss, J The only point in this Letters Patent 
Appeal is whether the authority given to Karuppanna Pillai, 
Muthukaruppa Pillai and Arumugam Pillai under Ex. A was 


such as would justify their paying any amount towards interest 
due on the bond. The learned Judge who heard the second 


+L. P. Appeal No. $6 of 1925. 
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appeal held that the authority did not extend to the payment 
of interest as such. The words in the Tamil document are 
“De pu pasig alle Dep ndug. The words mean for 
paying towards the amount of the bond, i. e., the principal and 
interest due on the bond. When an agent is authorised to 
pay an amount towards the total amount of the bond the 
authority extends to his paying an amount towards the interest 
due on the bond, for, the total amount of the bond includes 
principal and interest ; and when there is no restriction on 
the authority given to the agent that he should pay only towards 
the principal it cannot be held that the general authority to 
pay towards the total amount of the bond is confined to paying 
only towards the principal. Where the authority is specific, 
that is to say, where the agent is authorised only to pay tos 
wards the principal, the agent will not be justified in paying 
towards interest. But where there is a general authority to 
pay towards the total amount of the bond, the authority can- 
not be cut down to mean that the agent is authorised to pay 
only towards the principal and not towards interest. In this 
case the agents have paid certain amounts towards interest and 
the payment is endorsed on the bond which is marked as 
Ex. A-1. As interest has been paid before the claim under 
the bond became barred, the appellant has a further period 
of limitation under S. 20 of the Limitation Act. The appel- 
lant’s suit is not therefore barred by limitation and he is entitled 
to a decree against defendants 2 and 4 who are respondents 
herein. The decrees of the Jearned Judge and the District 
Judge are therefore reversed and the appellant will have decree 
for the plaint amount and subsequent interest against defend- 
ants 2 and 4. A decree has already been passed by the Dis- 
trict Munsif against defendants 1 and 3. The usual mort- 
gage decree will be passed against all the defendants, i. e., de- 
fendants 1 to 4. Defendants 2 and 4 who are respondents 
herein will pay to the appellant the costs of this appeal, as 
well as costs of the second appeal and appeal to the Lower 
Appellate Court. Time tor redemption, six months. 


This Letters Patent Appcal having been posted for being 
spoken to this day on the question of the rate of subsequent 
interest the Court delivered the following , 

JUDGMENT Subsequent interest will be at the rate of 
6 per cent. from the date of the decree of the District Munsif. 


N.S. / Decree set aside. 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— Sır Murray Coutts TROTTER, Kt., Chief 
Justice. 
The Union Board of Pattukottai 
represented by its President 


R. M. Kasi Chettiar ... Appellani* (and defendant) 
v. 
Athmanatha Aiyar ... Respondent (Plaintiff). 


Madras Local Boards Act, S. 3 (23) (a)—‘Road’—“Over which the 
public have a right of way,” woheiher qualify the whole section. 

The words “over which the public have a right of way qualify the whole 
section and not merely the preceding portion. Consequently where a Local Board 
finds a strip of land running along the side of the road to which nobody can 
make out a title, that strip of land Woes not become part sof the road, unless it 
is proved that the public have a right of way over it. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Tanjore in A. S. No. 5 of 1924 (Appeal 
No. 197 of 1923, District Court, West Tanjore) preferred 
against the decree of the Court of the District Munsif of 
Pattukottah in O. S. No. 276 of 1920. 


K. V. Krishnaswami Aiyar for appellant. 

M. S. Venkatrama Atyar and R. Srinivasa Aiyar for 
respondent . Í 

The Court delivered the following 


JUDGMENT :— This appeal must be dismissed-with costs. 
The contention put forward is that this piece of property to 
which the plaintiff apparently cannot prove his paper title may 
be deemed to be a road by reason of the definition of “ road” 
in the Madras Local Boards Act, S. 3 (23) (a) which runs 
thus — 

“ Road’ includes any road, street, square, court, ‘alley o1 passage, whether a 
thoroughfare or not, over which the public has a right of way, together with 
the drains on either side and with the land, whether covered or not by any pave- 
ment, verandah or other erection, which lies on either side of the roadway up 
to the boundaries of the adjacent property, whether that property be private 
property or property reserved by Government for other pur- 
poses; and also includes the roadway over any public bridge or causeway.” 

It is no doubt possible to argue that that means that, if 
a Local Board gan find a paddy field running along the side of 
the road to which nobody is able to make out a good title, that 
paddy field at once becomes part of the road. That construc- 
tion is so repugnant to commonsense that I decline to adopt 





4S A No. 1292 of 1924. 6th April, 1926, 
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it; and wretchedly drafted as this section is, I can hardly 
put that absurdity on the unknown draftsman. The only way 
to make sense out of it is to hold that the words ‘‘ over which 
the public have a right of way ” qualify the whole section. No 
doubt there would be no great inconvenience because the public 
have rights of way over many things which are not roads ; 
but the probability is that the very inconvenience of that con- 
struction would be obviated by this, that any strip of land over 
which the public have a right of way lying on the side of the 
roadway would almost certainly follow the line alongside the 
roadway so that really no practical inconvenience would result. 
I think it is very foolish of the Local Boards to bring up points 
of this kind at the ratepayers’ expense to the High Court and 
I think the practice should be discouraged as much as possible 


especially when I mention that the value of this land is said , 


to be Rs. 15 and, I suppose, twenty times that sum has already 
been expended in costs. If I were an auditor I should sur- 
charge the Board with the costs and disallow them against 
the ratepayers. 

N.S. Appeal dismissed. 


In THE HicH Court oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DEVADOsS. 
Korlapati Thammayya alias Bulli Abbayi 
‘of Korlapativaripalam ... Appellant* (Plaintiff) 
v. 
Medida Ramanna and others. . .Respondenis (Defendants). 


Transfer of Property Act, S. 52—Sutt on morigage—Sale of the properties 
for arrears of Abkari dues pending the suit—Purchaser af sale noi redeeming 
the morigage—Purchaser in execution of the mortgage decree—Rights ef— 
Madras Abkari Act, 5. 28. 


Where there was a mortgage suit pending and pending the mort- 
gage mit the Revenue authorities brought the properties to sale for arrears of 
Abkari dues, they cannot, by such a sale, give a higher title to the purchaser 
at such sale than the owner of the land himself could have given if he had 
alienated the ptoperties privately; for abkari dues are not the first charge on 
the property as arrears of land revenue. Consequently the doctrine of 
lis pestdeme applies to such a sale and If the purchaser does not get himself im- 
pleaded as a party to the mortgage suit and redeem the mortgage, he is not 
entitled to redeem it after the properties have been sold if execution of the 
mortgage decree and purchased by a third person.Sarangapani v. The Secretary 


of State for India in Council, (1893) IL R16 M 479:3 M L J 47 not followed. ' 


Ragho Prasad v. Mersa Lal, (1912) I L R 34 A 223: 22 M L J 457 (P C) 
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and Mo/dix' Marakkayar v. Muthukrishna Aiya), (1902) I È R 26 M ago: 
12 M L J 368 referred to 

“ Second Appeal against the decree of the Court of the 
Subordinate Judge of Rajahmundry in A. S. No. 149 of 
1922 (A. S. No. 122 of 1922, District Court, Godavari) 
preferred against the decree of the Court of the District Mun- 
sif of Amalapuram in O. S. No. 576 of 1920. 


N. Rama Rao and P. F. Rangaram for appellant. 
K. Ramamurthi for respondents. 
` The Court delivered the following 


JupDGMENT — The only point in this second appeal is, is 
the plaintiff entitled to redeem the suit property ? In order 
to understand the contention a few facts are necessary. The 
2nd defendant was an abkari contractor and defaulted to pay 
the amount due to Government. A demand notice was served 
on him on 27th May, 1917 followed by a sale notice on 3rd 
July, 1917 and the sale of the suit property by the Revenue 
authorities was held on roth August, 1917 and was purchased 
by the plaintiff. The suit property was at the time of the 
sale under a mortgage in favour of the 3rd defendant. He, 
filed a suit on 13th July, 1917, obtained a mortgage decree 
and brought the mortgage property to sale on 4th March, 
1919. The property was purchased by the ist defendant 
herein. There were criminal proceedings between the plain- 
tiff and the defendants, and the plaintitf has brought this suit 
for possession of the suit property on the ground that he is 
entitled to it and in the alternative he prays for redemption 
of the mortgage in favour of the 3rd defendant. The ist 


defendant got possession of the property on 13th July, 1g1y 


and the present suit was filed on roth July, 1920. 

The contention of Mr. Rangaram for the appellant is 
that the sale for arrears of abkari rent or kist was by the 
Government and therefore he is entitled to the plaint pro- 


‘perty, and if that contention is not good he prays that he may 
_be given a decree for the redemption of the mortgage in 


favour of the 3rd defendant. The property having been 
sold in execution of the mortgage decree, and purchased by 
a third person, the question is whether the person who pur- 
chased the mortgage property pending the mortgage suit is 
entitled to redeem the mortgage after the mortgage has been 
merged in the decree and the property was purchased by a third 
person. The argument is that inasmuch as the Government 
attached the suit property for arrears of abkari rent, effect 
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must be given to the attachment, and the sale by Government 
after the attachment must convey some title to the purchaser; 
in other words, a purchaser under such circumstances stands on 
a much higher footing than a private purchaser. It is con- 
tended that if the 2nd defendant had sold the property to a 
private purchaser pending the mortgage suit, the purchaser 
would not get a higher title than the mortgagor himself. But 
such a purchaser would be entitled to come in and ask to de 
made a party to the mortgage suit so as to enable him to redeem 
the mortgage. After the mortgage decree was passed and 
the property was brought to sale in execution of the mortgage 
decree and purchased by a third person, can such private pur- 
chaser from the mortgagor be held entitled to redeem the 
mortgage on the ground that he had acquired title prior to 
the date of sale in execution of the mortgage decree. I do 
not think that anybody could contend that a private purchaser 
under such circumstances would be entitled to redeem the 
property in the hands of the auction purchaser. 

Reliance is placed by Mr. Rangaram upon Sarangapani v. 
The Secretary of State for India in Council (1) as sup- 
porting his contention. In that case certain land was put 
under attachment for arrears of revenue under the Madras 
Abkari Act, 5. 28. The same land was subsequently attached 
in execution of a money decree against the defaulter and the 
defendant purchased it at the Court sale. The Collector 
objected to the sale of the land in question, but his objection 
was rejected. A suit was brought in the name of the Secretary 
of State for a declaration that the land was liable for the 
arrears of revenue in respect of which the attachment under 
the Abkari Act was made. A Bench of this Court held that 
the plaintiff was entitled to the declaration asked for. In 
support of the decision reliance was placed upon Subramanya 
v. Rajaram (2). With due respect to the léamed 
Judges I am unable to see how the case in Subramaiya v. 
Rajaram (2) applied to the tacts of the case in Sarangapani 
v. The Secretary of State for India in Council (1). What 
the learned Judges say is that the interest acquired by the 
auction purchaser in execution of the money decree was subject 


to the liability which had been legally imposgd in due course e 


of law and the purchaser could take no more. The attach- 
ment for arrears of abkari dues does not create any interest 
in the property. The attachment does not create a charge, 


P 


1. (1893) KLRi6M479:3MLJ 47. 2. (1885) IL R&M s73. 





Thammayya 
v 


Ramanna. 


Thammayya 
v. 
Ramanna. 


478 THE MADRAS LAW JOURNAL REPORTS. [voL. 


and it is difficult to see what other rights it could create. If 
it does not create a charge, how could it affect the sale subse- 
quently held in execution of a money decree by the Civil Court. 
The case in Subramanya v. Rajaram (2) instead of supporting 
the principle of the decision in Sarangapani v. The Secretary 
of State for India in Council (1) seems to be directly 
against it. In that case the interest of a tenant in a certain 
land was attached by his creditor in execution of a money 
decree. The landlord attached the same land for arrears of 
rent and brought it to sale and purchased it under the provi- 
sions of the Rent Recovery Act. The creditor subsequently 
purchased the interest of the tenant which was sold in execu- ' 
tion of the decree. It was held by Muthuswami Atyar and 
Parker, JJ. that the landlord’s purchase was subject to the 
creditor's attachment. They observed at page 575 — 

“Tt follawe then that the landlord could only sell the tenant’s Interest, 
sach as it was at the date of his attechment and sale, and that his power under 
8. 38 is nothing more than the power which an execution-creditor ordi- 
narily has over his debtor's property........... ccc cee eee eee eee In the view 
which we take of the landlord’s power under 8. 38 of Act VIII of 1865, he 
could only stand in the place of the tenant, and bring to sale for arrears of 
rent suoh interest as the tenant had power to sell at the date of the attachment 
and sale. This interest the tenant had no power to alienate to the prejudice 
of any claim enforceable under the attechment, and the landlord could not do 
mare.” ’ t 

In the ‘present case, there was a mortgage suit pending, 
and pending the mortgage suit the Revenue authorities brought 
the properties to sale for arrears of abkari dues. Could the 
Collector by such a sale give a higher title to the purchaser at 
the sale than the owner of the land himself could have given if 
he had alienated the property privately ? The contentioa 
that the Collector or the Government could give a higher title 
to a purchaser under such circumstances is on the face of it 
untenable. The Collector or the Revenue authorities in such 
a case act only as the owner of the land himself could act. 
No doubt the case will be different if it was a revenue sale for 
arrears of land revenue, for under the Revenue Recovery Act 
land revenue is the first charge on the property and any sale 
for arrears of land revenue would convey good title to the 
purchaser free of all encumbrances on the land. But a sale 
for realising the abkari dues, or forest dues, or other dues 
thah the land revenue would not give such a right to the pur- 
chaser as the sale for arrears of revenue. The authority of 
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Sarangapani v. The Secretany of State for India in.Council (1) 
cannot be accepted as good law in view of the decision of the 
Privy Council in Ragho Prasad v. Mewa Lal (3). There, 
there was a sale by the Collector under the Civil Procedure 
Code for the amount due in respect of Court-fees payable by 
the plaintiff on a suit in forma pauperis. The Privy Council 
held that the purchaser under such a sale got no title which 
would prevail against the purchaser in a suit which was pend- 
ing at the time the Collector brought the property to sale. 
Lord Macnaghten, in delivering the judgment of their Lord- 
ships, observed :— 

“The Crown has no more right than 2 ‘common person’ to seize A’s pro- 
perty and apply it in or towards the discharge of a debt due fram B. „That is 
not a question of law. It is a matter of common justice, and 
it may be added, of common honesty.” 

Reference may also be made to Kadir Mohideen Marak- 
kayar v. Muthukrishna Aiyar (4) in this connection. In 
that case the share of a co-parcener was sold for arrears of 
income-tax. It was held that the share of the co-parcener 
was bound by the decree in the mortgage suit, notwithstanding 
such co-parcener was not joined in the suit as one of the legal 
representatives of the mortgagor. The learned Judges 
observe at page 236 — 

“Tf the second defendant had been a purchaser at a revenue sale for 
arreare of land revenue which accrued due in respect of the land purchased by 
him, the case would be quite different and the doctrine of lis pendet; ‘would not 
apply; for in that case the revenue sale would be in enforcement of a right of 
the Crowd paramount to the mortgage right sought to be enforced by the decree 


of the Civil Court, and not simply of the right, title and interest of the defaulter 
as in the car of a sile for arrears of income-tax.” 


In this case the sale was during the pendency of the 
mortgage suit and as such cannot avail against the 1st defend- 
ant who purchased the property in execution of the mortgage 
decree. The doctrine of lis pendens applies to this case, and 
I therefore hold that the plaintiff is not entitled to redeem the 
suit property. 

In the result the appeal fails and i is dismissed with costs. 

N.S. : Appeal dismissed. 





1. (1893) ILR 16 M 479 3MLJ 47. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. JUSTICE PHILLIPS AND MR. JUSTICE 
MADHAVAN Nair. l 


M. Krishna Pattar ... 4ppellani* (Petitioner) 
v. 
K. Seetharama Pattar ... Respondent ( Counter- 
petitioner) 


Limitation Act, Art 18a (5)—“Step-in-ud of execuliow”—Staiement of 
objections thai judgment-debtor’s petition io tecord satisfaction of the 
decree should be dismissed—Pending execution application—Necessity of. 


A statement filed by the decree-holder that the judgment-debtor’s petition 
to record satisfaction of the decree should be dismissed is not a “step-in-aid of 
execution” within the meaning of Art. 182 (5) of the Limitation Act, as the 
decree-holder by filing the statement does not ask the Court to take any step-in- 
aid of execution ; 

An application to be a step-in-aid of execution must be one in furtherance 
of execution proceedings Kuppurwami Chettiar v. Rajagopala Aiyar; (1921) 
ILR 45 M 466 42 M L J 403 followed. 

Quaere: Whether an application to be a step-in-aid of execution should be 
one made in pending execution application? 

Under Art 182 (5), the date from which the period of limitation must be 
computed is the date of applying to the Court asking it to take some step-in-aid 
of execution and not the date of the petitioner’s taking some step-in-aid of 
execution. 


Case-law on the subject discussed. 


Appeal against the appellate judgment of the Court of 
the Subordinate Judge of South Malabar at Calicut in A. S. 
No. 38 of 1923 preferred against the order of the Court of 
the District Munsif of Alatur, in E A.No.749 of 1922 in 
O.S.No.226 of 1916. 


K.P. Ramakrishna Aiyar for appellant. 
K. R. Narayana Atyar for respondent. 
The Court delivered the following 


JUDGMENT This is an appeal against an order of the 
Subordinate Judge of South Malabar at Calicut who, reversing 
the order of the District Munsif, held that the decrce-holder 
appellant’s application to transfer the decree in O.S.No.226 
of 1916 from the Alatur District Munsif’s Court to the Dis- 
trict Munsif’s Court of Vaiyitri for execution was barred by 
limitation. A prior petition for execution, E. P. No. 458 of 
1919, had been presented on the 4th of July, 1918. Tn the 
course of that petition an application was put in bythe judg- 
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ment-debtor to record satisfaction of the decree on the Ist of 
August, 1919. A statement was then filed by the appellant 
on the 18th of August, 1919 praying that the judgment-debtor’s 
petition to record satisfaction of the decree should be dis- 
missed. The present application for transfer was made on 
the 26th of August, 1922. If time is calculated from the 
date of E. P. No. 458 of 1919, it is admitted that the pre- 
sent application is barred by time; but it was contended before 
the Subordinate Judge that the written statement of objections 
filed on. the 18th of August, 1919 should be taken as “a step- 
in-aid of execution” under Art. 182 (5) of the Limitation 
. Act and that if time is calculated from the date the present 
application is not barred. In Kuppuswami Chettiar v. Raja- 
gopala Aiyar (1) it was held that a statement filed By a 
decree-holder objecting to the judgment-debtor’s application 
to enter up satistaction of the decree is nota step-in-aid of 
execution. Relying on that decision the learned Subordinate 
Judge overruled the appellant’s contention and dismissed his 
petition. / 

The same contention has again been pressed before us ; 
and the learned Vakil for the appellant has tried to distinguish 
the case in Kuppuswami Chettiar v. Rajagopala Aiyar (1) on 
the ground that there was no pending execution application in 
that case, arguing from this fact that if there was a pending 
application in that case the learned Judges would have arrived 
at a different conclusion. He has also argued on the authority 
of various decisions that a statement of objections filed by the 
decree-holder in circumstances like the present should be 
held to be a steplin-aid of execution under Art. 182 (5) of 
the Limitation Act. 


The facts of the case in Kuppuswami Chettiar v. Raja- 
gopala Aiyar (1) were as follows -_ 


“The decree was dated the and May, 1916 and the only priar execu- 
tion petition presented by the appellant-decree-holder ‘was dismissed on the 7th 
of September, 1916. Admittedly the execution petition out of which the 
appeal arose was presented out of time, but it was said bs in the present case 
that prior to the application for execution the judgment-debtor had putin a 
petition for entering up satisfaction of the decree and that in connection there- 
with the decree-holder had filed a counter-statement denying the receipt of 
money and praying that the petition should be dismissed. “It was contended 
that the application to reject the petition to record satisfaction of the decree was 
a step-in-aid of execution, but this contention was overruled. In the course of 
hia judgment, Ayling, J. (who delivered the leading judgment) stated thus:— 


1. (1921) ILR 45 M 466: 42 ML J 305. 
R_61 
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“The Art. 18a (5) classes together an application for execution and an 
application to take some step-in-wid of execution and the latter words appear to 
be intended to cover an application, which is not an initial applica- 
tion fdr execution, but is an application to take some step to advance an execu- 
fion proceeding, which is already pending, e. g., application to bring to sale 
properties already under attachment (p. 469)........ But jwhatever case may be 
made out for an application made in connection with a pending execution petition 
as one for taking a step-in-aid or furtherance of it, an application made at a 
time when no execution petition is pending stands on an _ obviously 
different footing.” 

It is argued that two conclusions follow from these ex- 
tracts : (1) that an application to be a step-in-aid of execution 
should be one made in pending execution application, and . 
(2) that if there was a pending execution application in that 
case @s in the one before us, then the learned Judges would have 
certainly held that\the statement of objections filed by the 
decree-holder to the recording of satisfaction would be a step- 
in-aid of execution. As regards the first conclusion sought 
to be deduced from the judgment, no doubt the decision in 
Balaguruswagni Naicken v. Guruswami Naicken (2) supports 
the appellant’s contention; but it is not necessary to discuss the 
correctness of that conclusion i in this case as admittedly here 
there is a pending execution application. If we really had to 
decide the question we should hesitate to accept this decision 
without further consideration of the matter in the light of all 
the decided cases of our Court which have not been referred 
to in Kuppuswami Chettiar v. Rajagopala Aiyar (1). 
lt seems to us that the remarks referred to were made by the 
learned Judge only to distinguish those cases, wherein ques- 
tions of a similar nature arose in connection with pending exe- 
cution applications. As regards the second conclusion sought 
to be deduced from that judgment, we have no doubt that 
the appellant’s contention cannot be accepted because. the 
learned Judge’s decision is based upon an interpretation of 
the decree-holder’s objection petition in view of what he epee 
siders should be the meaning of the expression “applying ‘to 
take some ' step- -in-aid of execution, ’ for, the learned Judges 
state at p. 470: 

_ “The petition, Ex. E, may tend to prevent the Court placing an obstacle 
in the way of future execution of the decree, but it does not ask the Court 
to take any step-infaid of execution. Supposing it to be successful; execution 
of the decree is no further advanced than it was befdre the petition was pre- 
sented.” 








1. (1921) ILR 45 M 466: 42 ML J 308. 
a. (1924) 48 M L J 506. 
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This shows that even if there was a pending execution 
application, the learned Judge would have come precisely to 
the same conclusion because in his view the decree-holder did 
not by filing his objection statement ask the Court to take any 
step-in-aid of execution. We respectfully accept this view. 

According to the third column of Art. 182 (5) of the 
Limitation Act, time for execution is to be calculated from 
“the date of applying in accordance with law to the proper 
Court’ for execution, or to take some step-in-aid of execution 
of the decree or order”. 

The latter part of this clause specifies the date of applying 
to the Court asking it to take some step-in-aid of execution of 
the decree or order as the date from which the period of limi- 
tation should be computed and not the date of the petitioner’s 
taking some step-in-aid of execution. If this distinction is 
well kept in mind, much of the diversity of the views among 
the various High Courts as regards the meaning of the 
expression “applying to take some step-in-aid of execution” 
can easily be explained. As pointed out by Oldfield, J., in 
Rangachariar v. Subramania Chetti (3)— 

“It fis material that the starting point under Art. 18a, Sch. I of the 
Limitation Act is not the taking of a step-in-aid of execution, but the applica- 
tion to take such a step.” 

In the same judgment Seshagiri Aiyar, J. refers to the 
same matter thus -_ 

“Two things are essential. There must be an application and that 
application must ask the Court to take a step-in-aid of execution......... The 
fact that a party took some steps would not be enough.” 

The distinction we are referring to is” nowhere better 
pointed out than in Raghurundun Misser v. Kallydut Mis- 
ser (4). In that case the learned Judges were considering 
whether an application by a decree-holder for leave to bid at 
a sale in execution of the decree is a step-in-aid of execution 
within the meaning of the Limitation Act (XV of 1877), 
Sch. I, Art. 179 (corresponding to Art. 182 of the present 
Limitation Act). In coming to the conclusion that it is not 
such a step the learned Judges state -_ 

“We do not think an application of this kind is an application seeking the 


action of the Court in execution of a decree. It may be in one sense a step-in- 
aid of execution of the decree, but it is pot a step by the Court. Before a 


judgment-debtor can get any benefit he must show that he asks the Court to take 


some step-in-aid of execution. A step taken by the judgment-creditor himself 
is not sufficient.” | 


i 





aii 
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This case has been followed in Kuppuswami Chettiar v. 
Rajagopala Aiyar (1). If this distinction is borne in mind, 
it is obvious that a statement of objections filed by the decree- 
holder objecting to the recording of satisfaction cannot in any 
way be considered to be a step-in-aid of execution. By filing 
the statement the decree-holder does not ask the Court to take 
any step-in-aid of execution. In the words of Ayling, J. in 
Kuppuswami Chettiar v. Rajagopala Aiyar (1) “ supposing 
it to be successful, execution of the decree is no further ad- 
vanced than it was before the petition was presented”. We 
will now discuss the cases referred to by the learned vakils 
on both sides. 


ein Kewal Ram v. Khadim Hussain (5) it was held 
that— < 

“An application by a deoree-holder praying that the objections taken by 
the jadgment-debtor to the sale of property belonging to him in execution 
of the decree should be disallowed and the sale be confirmed is an application 
from the date of which the period of limitation for a subsequent application 
for execution of the decree may be computed ” 

This judgment simply records this opinion and does not 
contain any discussion of the question. It is conceded that 
the decision in Kuppuswami Chettiar v. Rajagopala Atyar (1) 
is opposed to this view. This decision was followed by the 
Allahabad High Court in Shugan Chand v. Ramjas (6). 
In Tamiz-un-tissa Bibi v. Najju Khan (7), brought to our 
notice, it was held that an application to the Court executing 
a decree asking that certain objections to the execution of the 
decree be rejected is a step-in-aid of execution within the mean- 
ing of Art. 182 (5) of the First Schedule of the Limitation 
Act. Here also the judgment does not contain any discussion 
of the question. In Langtu Pande v. Baijnath Saran 
Pande (8) it was held that the mere filing of an answer by the 
decree-holder resisting an application of a declaration of in- 
solvency filed by the judgment-debtor cannot be deemed to be 
an application to take a step-in-aid of execution, within the 
meaning of Art. 179. This view is opposed to the earlier 
and later decisions of the same Court. 

In Umesh Chunder. Dutta v. Soonder Narain Deo (9) 
it was held that the appearance of a decree-holder by his 
pleader to oppose an application made by the judgment-debtor 





1. (31921) ILR 45 M 466: at 470: 42 ML J 303. 
5. (1883) ILR 5A 576 
6. (1910) 5 I C aga 7. (1918) IL R 40 A 668. 
8. (1906) I L R 28 A 387. 9. (1889) I-L R 16 C y47. 
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to set aside a sale in execution of the decree is not an applica- 
tion within the meaning of Art. 179 of Sch. II of the Limita- 
tion Act to take a step-in-aid of execution. The learned 
Judges stated that 

“The application contemplated by that article of the Limitation Act is an 
application to get some order of the Couft in furtherance of the execution of 
the decree. The appearance of the pleader cannot be regarded as such an 
application.” 

The decisions in Raghunandan Pershad v. Bhugoo 
Lak (10) and Raghunudun Misser v. Kallydut Misser (4) 
also take a similar view of Art. 179, Sch. II of the 
Limitation Act. These cases have been followed in 


Kuppuswami Chettiar v. Rajagopala Aiyar (1) as regards the” 


interpretation of the article in question [see also Traylokya 
Nath Bose v. Jyoti Prakash Nandi (11)]. On the facts, 
the decision in Gobind Pershad v. Rung Lal (12) can be dis- 
tinguished. In that case it was held that an application by a 
decree-holder, praying that a petition of the judgment-debtor to 
set aside the sale of property belonging to him should be re- 
jected and the sale be confirmed is an application falling within 
the meaning of Art. 179 (4) of Sch. II of the Limitation Act 
of 1877. The facts of the case show that after the sale was 
confirmed the judgment-debtor applied for a review of the 
order confirming the sale and the review was granted in spite of 
the objections of the decree-holder who appeared and opposed 
it. | Subsequently the decree-holder put in an application pray- 
ing that the judgment-debtor’s application to set aside the sale 
might be rejected at the same time applying for confirmation 
of the sale. In view of the “review order” that was passed 
against the decree-holder, we are inclined tò think that the 
decree-holder’s application was in furtherance of execution 
proceedings. The decision in Kedar Nath Dey Roy v. 
_Lakhi Kanta Dey (13) is also distinguishable. In that case 
the judgment-debtor raised objections to the delivery of pos- 
session by the Commissioner and the Court found it necessary 
to determine the standard of measurement and for that pur- 
pose to take evidence in the matter. An application was then 
made by the decreevholder for summoning witnesses. It was held 
that this was a step-in-aid of execution within the meaning of 


Art. 182 (5). Itis clear from the facts that in the opinion ° 


of the Court execution could not proceed without determining 





1. (1921) ILR 45 M 466: 42 ML J 303. 
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the standard of measurement. In this view the application 
to file a list of witnesses may be deemed to be a step-in-aid of 
execution. The learned Judges in arriving at this conclusion 
follow the prior decisions of their Court already referred to. 
In Brojendra Kishore v. Dil Muhmud Sarkar (14), when 
the decree-holder applied for execution of his decree the 
judgment-debtor put in an objection to its execution. Both 
the parties having been directed by the Court to adduce evi- 
dence in support of their respective cases, the decree-holder 
filed a list of witnesses and intimated to the Court that he was 
ready to proceed with his case. The Court held that the 
filing of the list of witnesses and intimating to the Court that 
he wags ready to proceed with the case implied an application 
on the part of the decree-holder ro the Court to take the evi- 
dence which he was prepared to adduce and repel the objection 
taken by the judgment-debtor and in effect this should be taken 
to be an application to the Court, to take some step-in-aid of 
execution. This decision to some extent supports the appel- 
lant. Excepting this decision the Calcutta High Court has 
taken a view consistently opposed to the contentions of the 
appellant. 

The Bombay cases relied upon by the appellant need nat 
be discussed in detail. The latest decision of that Court 15 
reported in Lakshmiram Lallubhai v. Balashankar Fent 
ram (15) in which it was held that an appeal against an order 
adjudging the judgment-debtor an insolvent was a step-in-aid 
of execution. This has been expressly dissented from in 
Ku; puswami Chettiar v. Rajagopala Aiyar (1). In Sesha 
dasacharya v. *Bhimacharya (16) an application filed by 
the decreetholder for extension of time to produce an extract 
from the Collector’s record ordered by the Court to be filed 
within a particular date but which was not so filed was held to 
be a step-in-aid of exccution. With all deference to the 
learned Judges, we cannot accept this conclusion or the reason- 
ing on which it is based. 

Thus far, we have discussed the decisions of the other 
< Courts brought to our notice. Our own High Court has always 
held the position that an application to bq a step-in-aid of exe- 
cution must be one in furtherance of execution proceedings. 
We have already indicated the interpretation put upon the 
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article by the learned Judges in Rangachariar v. Sud1 amania 
Chetti (3) . Having reference to the facts of the case, the deci- 
sion in Kunhi v. Seshagiri (17) does not really help the appel- 
lant. In that case it was held that an application by a judg- 
ment'debtor to the Court which passed a decree for a certificate 
that a copy of the Revenue register of the land is necessary to 
enable him to obtain such a copy from the Collector's Office 
and thereupon to execute the decree by attaching the land, is 
a step-in-aid of execution within the meaning of Art. 179 (4). 
Innes, J., pointed out that “the production of the copy of the 
register was a necessary preliminary to execution and the 
application made by the decree-holder to the Subordinate 
Judge’s Court would enable him to obtain it.” In thig view 
the application was one in furtherance of execution proceed- 
ings and was a step-in-aid of execution. The decision in 
Abdul Kader Rowther v. Krishnan Malaval Nair (18) no 
doubt supports the appellant. There it was held that an 
application by a decree-holder for an adjournment to enable 
hum to adduce further evidence was a step-in-aid of execution. 
We may point out that Ayling, J., in Masilamani Mudaliar v. 
Sethusams Aiyar (19) found it impossible to concur with this 
view. The latest decision of our own Court is the one in 
Bhlaguruswami Naicken v. Guruswami Naicken (2) 
already referred to in another connection. The facts of the 
case are as follows :—A mortgage decree in favour of the 
plaintiffs was passed on the 14th of September, 1916, and an 
execution application was filed on the 25th of September, 1917. 
It was dismissed on the 17th of October, 1918. The applica- 
tion that gave rise to the appeal was dated the gth of March, 
1923. A certain sum of money in Court was paid to the 
decree-holder by order, dated the 31st of March, 1920, and 
a cheque was actually issued on the 1st of April, 1920. The 
money in Court had been paid by a mortgagee of the joint- 
debtor who had been directed to pay off the decree amount. 


The decree-holder ‘relied to save his application from the - 


bar of limitation on the date of the order for payment to him 
of the money in Court.” The learned Judges held that the 
application of the decree-holder is not a step-in-aid of 








execution. They base their decision on „two grounds, 
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(1) that in the circumstances of the case an application for an 
order for payment out by the Court is not a step-in-aid of 
execution, and (2) that as there was no pending execution 
application the order relied upon could not be considered to be 
a steptin-aid of execution. As regards the latter ground, 
we have already expressed our opinion. It is not necessary 
to discuss the first ground either as the decision, if correct, 
certainly supports the view that the application we have got to 
deal with in the present case is not a step-in-aid of the execu- 
tion. If we hold that the application in that case amounts 
to a step+in-aid of execution our opinion cannot help the appel- 
lant because as we have already pointed out Ris objection 
application cannot in any sense be deemed to be one in 
furtherance of execution proceedings. ; 


The cases examined above show that there has been much 
diversity of opinion as regards the interpretation of the ex- 
pression ‘applying to take some step-in-aid of execution.” In 
our opinion, the decision in Kuppuswami Chettiar v.Rajagopala 
Aiyar (1) interprets that expression correctly, and the 
weight of authority is in support of that interpretation. That 
decision must govern the present case. In this view the filing 
of statement by the decree-holder in this case objecting to the 
judgment-debtor’s application to record satisfaction of the 
decree is not a step-in-aid of execution and cannot therefore 
save his last application frof being barred by limitation. We 
therefore dismiss this appeal with costs. 

N.S. Appeal dismissed . 
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In THE HIGH Court OF JupIcATURE AT MADRAS. 
Present :_Mkr. JusTICE PHILLIPS AND MR. JUSTICE 
MADHAVAN NAIR. 
Kati Muhammad Hamidudin Saheb 
and others ... Appellants* (Petitioners 
— Plaintiffs 1 and 2 and 4 to 8) 


v. 
Muhammad Ghouse Saheb and 

others , ... Respondents (Respondents 

i __Defendants 1, 4 and 6 to 8). 


Limitation Act, Art. 182 (5)—"Step-in-aid of execution”—Decree-holder's F 


request fer extension of lime to obtain the mecessary papers and re-presemt the 
execution petition. 

Where an execution petition was returned by the Court for being re-presented 
with the sale papers and encumbrance certificate, and the petition was re- 
presented without the papers, but with a request inscribed in the petition for 
extension of time by two weeks for obtaining the necessary papers, 

Held, that the request for extension of time cannot be deemed to be an 
“application for a step-in-aid of execution” within the meaning of Art. 182 (5) 
of the Limitation Act. 

Kuppasoami Chettiar v. Rajagopala Aiyar, (1921) ILR 45 M 466 applied. 

Appeal against the appellate order of the District Court 
of South Arcot in A.S.No.197 of 1922 preferred against the 
order of the Court of the District Munsif of Chidambaram in 
E.P.R.No.707 of 1921 in O. S. No. 176 of 1912. 

A. Viswanatha Aiyar for appellants. 

` M. Patanjali Sastri for respondents .- 

The Court delivered the following 

Jupcment -This Civil Miscellaneous Second Appeal 
also raises a question of limitation similar to the one dealt with 
in the judgment [in C. M.S. A. No. 120 of 1923 (1).] just 
now pronounced. The appeal was also heard along with the last 
one. The decree-holders are the appellants. The execu- 
Gon petition out of which the appeal arises was presented on 
21st October, 1921. The previous execution petition present- 


ed on 28th September, 1918 was returned by the Court for- 


being re-presented with the sale papers and encumbrance certi- 
ficate, the time allowed for reypresentation being 3 weeks from 
30th September, 1918. The petition was re-presented on 
21st October, 1918- without the necessary papers called for 
but with a request inscribed in the petition for extension of 
time by two weeks for obtaining the necessary papers. Though 
the request was granted the execution petition was not re-pre- 
1A AAO No. 144 of 1928. 11th March, 1926. 
1. Kriskua Pattar.v. Seetiarama Pattar, (1926) 51 M L J 480, 
R62 
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sented afterwards. It has, however, been filed in Court 
along with the execution petition which has given rise to this 
appeal. 

Prima facie the present petition is barred by limitation, 
but the appellants contend that it is not time-barred because it 
was filed within three years of the re-presentation of the former 
petition with a request for the enlargement of time and that 
this request amounts to an application fora step-in-aid of 
execution. Ít is conceded that the case falls within the scope 
of the ruling in Kuppusami Chettiar v. Rajagopala Aiyar (1) 
discussed in the prior case. On the reasoning of our judgment 
in that case it must be held that the decree;holder's’ request for 
the extension of time for filing the necessary papers cannot be 
deemed to be an application for a step-in-aid of execution. The 
learned vakil for the appellants has quoted a few more cases 
in addition to those already referred to, those being Vishva- 
nath Parsharam Bhave v. Narsu Tulsidas Gujar (2) and 
Raghunath Prasad Singh v. Lachhmi Narain Singh (3). In 
view of what we have already stated regarding the decisions of 
the Bombay and Allahabad High Courts, it is unnecessary to 
discuss these cases any further. 

On the merits a special plea has been put forward to the 
effect that we should treat the petition re-presented on 21st 
October, 1918 as a fresh petition for execution. This 
clearly cannot be done; neither can we accept the contention 
that the date of re-presentation with a request for time should 
be treated as the date on which the application for execution 
was presented. - ; 

This appeal also must be dismissed with costs. 


N.S. Appeal dismissed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice ODGERs AND MR. JUSTICE 

MADHAVAN NAR. me 
Muthu Balu Chetti ... Accused* in §.C. No. 975 
of 1924 on the file of the 
Court of the 154 Class Bench 
of Magtstrates, Madura Town. 


Madras District Mustcipalines Act (V ef 1920), Ss. 249 end a50—Prrmis- 
sion obiained uxder S. aso—Necessity for taking out licence under S. 249. 


Cr. R. C Nos. 377 to 404 of 1996. ` g ee 1926. 
1. (1921) I LR 9S M 466: 42 M L J 303: s 
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The fact that permission was obtained under 8. 250 of the Madras District 
Municipalities Act for the installation of a rice mil] and engine does not absolve 
the owner of the mill from teking out licences for working the engine under 
S. 249. The object and scope of Ss. 249 and aso are entirely different. S. 249 
contemplates an annual payment for the use of the machinery, while 8. 250 8 
payment once for all for installing it. Madura Municipality v. Muthu Balu 
Chetty, (1926) 50 M L J 384 dissented from In re Sampik, (1923) 45 ML J 
731 referred to. 

Case referred for the orders of the High Court under 
S. 438 of the Criminal Procedure Code by the Sessions Judge 
of Madura in his letter No. 4558 dated the 25th day of 
February, 1926 in Cr.R.P.Nos.49 to 76 of 1925 on his file. 

' F.S. Vaz on behalf of the Madura Municipality. 

S. T. Srinivasagopalachariar for accused. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 


ORDER :— Odgers, J. This batch of Criminal Revision 
cases has been referred by the Sessions Judge of Madura. The 
First Class Bench of Magistrates, Madura Town, convicted 
the persons concerned under S. 338 of the District Munici- 
palities Act on the ground that they had not taken out licences 
under S. 249 of the same Act. Permission had been obtain- 
ed under S. 250 and it was contended before the Bench of 
Magistrates and before us in revision that if such permission 
is obtained it is unnecessary to take out a licence under S. 249. 
Reliance is placed on the ruling of a Bench of this Court in 
Cr. R. C. No. 503 of 1925* and the, learned Sessions Judge 
has referred the matter to this Court on the ground that the 
convictions are illegal having regard to that ruling. The 
Magistrates found as a fact that the working of the rice mills 
in question is likely to be dangerous to human life or health or 
property and would therefore fall within the mischief of 
Sch. V, cl. (¢) of the Act. So we must take it that the persons 
concerned have been found to be doing in the course of an 
industrial process something which is likely to be dangerous 
to human life or health or property. 

The sole question is whether permission obtained under 
S, 250 absolves the persons concerned from taking out 
licences under S. 249. This portion of the Act beginning at 
S. 249 is headed “Industries and Factories” and S. 249 deals 
with “Industries” and S. 250 with the construction or establish- 
ment of factories, workshops or workplaces in which it is 
proposed to employ steam power, water power or other mecha- 


~ Madura Municipality v, Muthu Balu Chetty, (1926) so M L J 384. 
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nical or electrical power or with the installation of any machin- 
ery or manufacturing plant driven by steam, water or other 

ower as aforesaid. The person intended to construct a 
AÉ or instal machinery must, before beginning such con- 
struction, establishment or installation, apply to the Municipal 
Council for permission to undertake the work. This section 
says nothing about the kind of trade or industry to be carried 
on in the factory or on the premises in which machinery, etc., 
is to be installed and in my opinion the proviso in 3 (a) of the 
section ‘is not intended to apply to matters of this kind. The 
permission is to construct or establish a factory or to instal 


machinery. S. 249 deals with a wholly different state of 


things. It gives the Council power to notify that all or some 
of the*trades or industries enumerated in Sch. V may not ` be 
carried on within Municipal limits or at a distance of three 
miles outside without the Chairman’s licence. They are all 
noxious or more or less objectionable trades or occupations. 
Many of them may be carried on without the establishment of 
a factory or workshop or the installation of any machinery. 
In the case referred to (Cr. ; R. C. No. 503 of 1925*) 
Devadoss and Waller, JJ., recognise the distinction 
pointed out above in the Act between industries 
and factories. But they seem to have been impressed by 
the fact that the Council was to grant the permission under 
S. 250 whereas the Chairman is to grant the licence under 


- S. 249. I cannot with deference see the anomaly. The 


Council regulates the construction or user of buildings within 
the Municipality as factories, the Chairman in the first instance 
regulates their working if it is desired to carry on one or more 
of the scheduled occupations or trades therein. There is 
always an appeal to the Council from the decision of the 
Chairman. But much or most of the discussion in the judg- 
ment turns on the construction of cl. (qf of Sch. V as to 
which as observed we must accept the finding of fact by the 
Bench. 

There are two decisions of Krishnan, J., both reported in 
45 M. L. J. The first at p. 555 In re Ramachandra Rao(1) is 
referred to by the learned Judges in the case under discussion. 
, That case deals with the construction of cl. (q) of Sch. V. The 
other case at page 731 In re Smith (2) was not referred to by 
` the learned Judges. In it Krishnan, J., was dealing with 
Ss. 287 and 288 of the Madras Act IV of 1919 which are 


"Madura Municipahty v. Muthu Balu Chetty, (1926) so M L J 384. 
(i993) 45 M L J 555. . ' a. (19as) as M L J 741. 





2 


LI.) THE MADRAS LAW JOURNAL REPORTS. 493 


closely analogous to the sections now under review, and the 
learned Judge was of opinion that the licence for the use of 
machinery and the payment once for all for erecting machinery 
are different things, and the fact that payment was made in 
the one case is no excuse for not paying in the other. With 
this opinion I respectfully agree, and on the above considera- 
tions I am unable, I regret, to concur with the ruling of the 
Bench in Cr. R. C. No. 503 of 1925*. I must hold 
therefore that the convictions in these cases were right. I 
would return all these revision petitions to the District Judge 
to be dealt with in the light of the foregoing remarks. 

Madhavan Nair, J. -_The facts of this reference are 
not much in dispute. The accused keeps within the Munici- 
pal limits of Madura Town a rice mill for converting paddy 
into rice and for this purpose he used a rice-hulling machine 
which is worked by a 20 horse-power oil engine. He has 
been convicted by the Court of the 1st Class Bench of Magis- 
trates, Madura Town, under Ss. 249 and 338 of the District 
Municipalities Act for having failed to take out a licence for 
using the engine to work the machine. The main argument 
advanced on his behalf is that, having obtained permission 
under S. 250 of the Act for the installations of the rice-mill 
and the engine, he is not required to take out any ‘further 
licence for working the engine under S. 249. This argument 
is supported by a decision of this Court in Cr. R. C. No. 503 
of 1925*. Mr. Adam argues that this case has been wrongly 
decided by the learned Judges. 

It may be stated at the very outset that we have been 
asked by the learned Public Prosecutor. to consider this refer- 
ence on the assumption that the machinery in question falls 
within Sch. V, cl. (q) of the District Municipalities Act. The 
District Judge has not expressly stated so in his letter of 
reference; but the Magistrates who have convicted the accused 
have held that the working of this machinery is dangerous to 
human life, health or property as mentioned in cl. (q) of the 
schedule. 

S. 249 of the District Municipalities Act states that no 
place within the Municipal limits shall be used for any one or 
more of the purposes specified in Sch. V without the Chair- 
man’s licence. Under this section it is obligatory on any one 
using a place for working machinery of the description speci- 
fied in Sch. V to obtain a licence. The licence granted under 
the section shall enure for a year. Itis obvious that the 


*Madura Municipality v, Muthu Balu Chetty, (1926) 50 M L Jsu. 
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object of the section is to make the licensee pay an annual fee 
for using machinery of the kind described in cl. (q) of Sch. V 
in his premises. S. 250 of the same Act states that every per- 
son intending to construct or establish any factory....... in 
which it is proposed to employ steam-power..... or to instal 
in any premises any machinery....... driven by A lest steam, 
water ....`shall before beginning such construction or installa- 
tion. obtain a licence from the Municipal Council [cls. (a) and 
(b)i. This section contemplates the levy of a fee before 
a factory is established or special kind of machinery is in- 
stalled. The payment is a payment once for all and not 
annual, as in cases falling under S. 249. The object and 
scope of the two sections are thus, in my opinion, entirely ditfer- 
ent. , The one contemplates an annual payment for the use 
of the machinery, while the other a payment once for all for 
installing it. The argument advanced by Mr. Srinivasa- 
gopalachari, if accepted, would lead to this position, viz., that 
once permission is granted for installing the machinery, the 
applicant can work the machinery for ever without making 
any payment at all. This can hardly have been the intention 
of the legislature in enacting Ss. 249 and 250 of the District 
Municipalities Act. In the judgment already referred to, 
it is stated that 

“It would be completely anomalous to hold that, after the Council had 
granted permission fdr the erection of a mechanical power factory, it is open 
to the Chairman to refuse a licence for its being worked or to impose impracti- 
cable conditions on its working.” 

With great respect to the learned Judges, I cannot see 
any anomaly in the situation if the scope and object of the 
two sections are correctly appreciated. In my opinion, the 
fact that the industries included in S. 249 and Sch. V are 
licensed by the Chairman, subject to the control of the Council, 
while the power factories referred to in S. 250 are regulated 
by the Council itself, subject to the orders of the Governor 
in Council, has no material bearing on the question under 
consideration. 

Ss. 287 and 288 of the City Municipal Act may be 
referred to with advantage in this connection. S: 287 states 
that : 

“The owner or occupier of evéry place used for any purpose specified in 
Sch. VI shall, in the first month of every year, or in the case of a place to be 
newly opened, before it is opened, apply to the Commissioner for a licence for 
the use of such place for such purpose.” 

S. 288 states that 

“No person shall, without the permission of the Commissioner, erect any- 
where any steam-bojler or machinery by the use of which gmoke, smell, nolse, 
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vibration, dust or floating particles of combustible or other matter are produced 
‘or danger is likely to arise to the inhabitants of the neighbourhood.” 

In In re Smith (2) Mr. Justice Krishnan had to consider 
the true scope of these two sections under slightly different 
circumstances. In that case, the accused was convicted for 
not taking a licence under S. 288. Hehad removed his 
machinery from its old place to a new one, and obtained per- 
mission to use it in his new premises, but he had not obtained 
permission to erect the machinery in the new place. It was 
argued as the first point that 

“the accused having been allowed to use the machinery in Jone’s Street 
and it having been merely transferred to the new place, he could not be asked 
to pay any new licence fee for erecting the machinery there.” 

The learned Judge in overruling this argument made the 
following observation: 

“I do not agree with this contention because the two things are different, 
the one is an annual payment of the licence fee for the use of the machinery and 
tha other is a payment once for all for erecting the machinery and the fact that 
payment was made in the one case is no excuse for not paying in the second 
case.” i \ 

I think these observations may well be applied in consider- 
ing the arguments advanced in the case before us. 

For these reasons I would respectfully differ from the 
decision in Cr. R. C. No. 503 of 1925. The other ques- 
tion raised in that case, viz., whether the machinery falls within 
cl. (q) of Sch. V does not arise in the present case as already 
indicated. I would therefore return the reference and the 
connected cases to the District Judge and ask him to deal with 
the case in the light of the above observations. 


N.S. Reference answered. 


In THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 
Mayandi ‘Thevan ~.  Appellani* (Prisoner) 

Criminal Tribes Act (FI ef 1924), S. 23—Second and third conmctiors 
whether should be convictions afier the tribe woas declared a criminal tribe— 
“Special reasons to the conirary —W hat constitute. 

For the application of 8. as (1) (b) of the Criminal Tribes Act it is not 
necessary that both the second and third convictions shouldebe convictions after 
the tribe to which the accused belongs had been declared a criminal tribe or 
after the accused was registered a member of the criminal tribe. 

Cri. Appeal No. 203 of 1926 ard September, 1926. 

Cr. R. C. No. srg of 19a6. ne: 
- (Taken up No..16 of 1926.) Re 
a. (1923) 45 ML T 7i. 
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<. Reference No. “17 of 1924 not followed. f 
Griminal Appeals Nos. 318 and 367 of 1925 followed. 
The mere fact that an offence is not of a very serious nature cannot form 
a special reason for reducing the sentence. Such special reasons must be some- 
thing apart from the nature of the offence. such as youth or age or illness or sex. 
Appeal against the order of the Court of the Assistant 
Sessions Judge of the Madura Division in Case No. 93 of the 
Calendar 1925. 
The Public Prosecutor on behalf of the Crown. 
The Court delivered the following 


JUDGMENT The appellant in this case has been con- 
victed on the unanimous verdict of a Jury of offences under 
Ss. 457 and 380, Indian Penal Code, and sentenced to rigorous 
imprisonment for 7 years. It was held that he broke into 
P.W. 1’s house and stole a ram therefrom. There is no 
misdirection in the charge and none is urged in the appeal 
petition. The only question for consideration is the question 
of sentence. 

The appellant is a member of a notified criminal tribe 
and has had two previous convictions, both subsequent to 
1911, Prima facie therefore the sentence which ought to 
have been passed on him for a third conviction is under S. 23 
of Act VI of 1924, transportation for life. Notice was 
served on him to show cause why the sentence imposed should 
not be enhanced. The Sessions Judge has given no reasons 
for not imposing the sentence of transportation for life. 

In a judgment of this Bench in Reference No. 17 of 
1924 we held that, when an accused person was a member of 
a criminal tribe but was not registered as such until 1923, his 
second and third convictions must be convictions after his regis- 
tration, and not merely his second and third conviction “he 
being a member of a criminal tribe,” since, if the latter view 
prevailed, S. 23(1) (b) could be applied before 1 (a) had been 
applied. By the proviso all convictions prior to 1st March, 
1911 count as one. If the second conviction may be a con- 
viction after 1st March, 1911 but before the tribe is declared 
acriminal tribe, then at the time of the conviction 
S. 23 (1) (a) would not be applied ; but if the third con- 
viction was ‘after the tribe wag declared a criminal 
tribe then, if mere membership of a crimi- 
nal tribe operates to bring S. 23 into force for a third con- 
viction, S. 23(1) (b) must be applied although 1 (a) had not 
yet been applied. This seemed to us to indicate that what 
the section really meant was that both the second and third 
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convictions should be after the tribe to which the accused be- 
longs had been declared a criminal tribe or after 
the accused was registered a member of the 
criminal tribe. The correctness of this ruling was 
however doubted by a member of another Bench in Criminal 
Appeals Nos. 318 and 367 of 1925, Devadoss, J. holding 
with us and Waller, J., taking the other view. In. this 
diference of opinion the matter was placed before a third 
Judge, the learned Chief Justice, who upheld the view of 
Waller, J., and pointed out that the statute did in words dis- 
tinguish, when it intended to do so, between a member of a 
criminal tribe and a registered member of a criminal tribe— 
compare S. 23 with Ss. 22, 24 and 25. We think there is 
considerable force in this point though it does not wholly get 
over the difficulty that in certain cases S. 23 (1) (b) will 
apparently have to be applied before S. 23 (1) (a) has been 
applied. We are not prepared to press our previous view 
which was, we admit, partly induced by a reluctance to sup- 
pose that the legislature intended such an extreme severity as 
the Act would seem to imply. 


We have'called for the notification under which the tribe 
of this accused was notified as criminal. It is dated 5th 
June, 1918 and the accused was apparcntly registered on 14th 
July, 1920. The fact that he was a member of a criminal 
tribe seems to have been overlooked by the rst Class Magis- 
trate of Usalampatti who convicted him, his second conviction, 
on 20th December, 1923 and sentenced him to 18 months’ 
rigorous imprisonment. He ought then to have sentenced him 
to an imprisonment of not less than 7 years. Now un- 
doubtedly the only legal sentence which can be imposed on 
him is transportation for life, unless the Court is satisfied that 
there are special reasons for reducing the sentence. We can- 
not think that the mere fact that his offence is not of a very 
serious nature, that is to say, house-breaking and not robbery 
or dacoity, can form a special reason for reducing the sentence. 
Such special reasons must in our view be something apart from 
the nature of the oftence, such as, youth or age or illness or 


sex. The Act clearly implies that on a third conviction of. 


an offence under Sch. I the punishment to follow is transporta- 
tion for life. We must therefore enhance the sentence on 
the accused to one of transportation for life. 


At the same time we feel the sentence is unduly harsh 
and doubt if the framers of the Act really intended sucha re- 
R_63 
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sult. It means, for instance, that for, say, 3 separate thefts 
of a goat, the 3 goats being worth perhaps Rs.g in all, at 
different times, a man may be sentenced to transportation for 
life. The result of enforcing such penalties must be, we 
feel sure, a crop of recommendations to Government to re- 
duce the sentences and we would suggest that the better course . 
would be to consider whether the extreme rigour of the Act 
may not be mitigated by fresh legislation. In the present 
case we intend to move the Government to reduce the sentence 
to rigorous imprisonment for 7 years which we think is an 
adequate sentence even for a member of a criminal tribe in 
the circumstances of this case, and we shall do so accordingly. 

N.S. Sentence enhanced to transportation for life. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 
WALLER. 


K.Munisamy Chetty ... Petitioner® (Plainti]- 
respondent ) 
v. l 
K. Subbaroya Achari ... Respondent (Defen dant- 
appedant) 


Presidency Small Cause Courts Act (XV of 1882), S. 38—Reference te 
arbitration by a Judgs ef a Presidency Small Cause Cosrit—Award—Decren 
modifying the award by going inte the merits of the case—Application to Fall 
Bench—Maintazuability. 

Where a Judge of a Presidency Small Cause Court referred a suit to arbitra- 
tion and passed a decree not in terms of the award modifying the award by 
going into the merits of the case, an application to the Fall Bench ageinst that 
decree is maintainable. 

Petition under S. 115, Civil Procedure Code, to revise 
the order of the Presidency Small Cause Court at Madras 
in F. B. A. No. 250 of 1923 in Suit No. 11230 of 1922. 

S. T. Srinivasagopalachari and A. Sundaram for petitioner . 

V. C. Seshachariar for respondent. 

The Court delivered the following 


JUDGMENT :—The only point urged in this Revision 
Petition is that no application to the Full Bench lay against the 
order of the trial Judge inasmuch as the decree passed by him 
was on an award. The matter in dispute between the parties 
was referred to arbitration and the arbitrator passed an award. 





C R P No. 895 of 1924. asth February, 1926 
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When it came up before the Judge who remitted the case to 
the arbitrator he held that the arbitrator did not consider cer- 

tain facts and passed a decree modifying the award. Against 
` his order an application to the Full Bench was made and the 
Full Bench held that the order of the Trial Judge modifying 
the award was wrong, and set aside his order and directed a 
decree to be passed in terms of the award. Mr. Srinivasa- 
gopalachariar’s contention is that the decree of the Trial Judge 
was passed on the award and therefore under S. 38 no appli- 
cation to the Full Bench lay. If the decree was on the award 
or in terms of the award, no doubt his contention would be 
right, but the learned Trial Judge modified the award 
by going into the merits of the case and holding that the arbit 
rator did not consider certain facts and did not take into 
account certain payments made by the defendant. This we 
consider is a modification of the award and against such a modi- 
fication an appeal lies in ordinary cases; in other words, a 
decree of this kind is not one which would come under S. 522 
of the old Code or R. 16 of Sch. II of the present Code. If 
the: Judge thought that the award was not in accordance with 
the reference to arbitration, or not in accordance with the 
directions given by him he should have remitted the award 
under R. 14 for reconsideration. Under R. 12, the Court 
may modify the award where it appears that the award is 
upon a matter not referred to arbitration, or where the award 
is imperfect, or where the award contains-a clerical mistake 
or error. In this case two matters were referred to arbitra- 
tion, one as regards dealings between the parties and the other 
as regards the partnership transactions. Thé arbitrator after 
taking evidence came to the conclusion that the claim in res- 
pect of the dealings was true and disallowed the claim as re- 
gards the partnership transactions. It cannot be said that 
the arbitrator acted outside the scope of the arbitration or 
omitted to consider any matter referred to him for arbitration. 
In these circumstances, we think the order of the Trial Judge 
was not one made under R. 12 ‘of Sch. II and therefore an 
application.to the Full Bench did lie under S. 38 of the Presi- 
dency Small Cause Courts Act. : The Civil Revision Petition 
fails and is dismissed with costs. - 


N.S. Civil Revision Petition dismissed . 
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[FULL BENCH.] 
IN THE HIGH Court oF JUDICATURE AT MADRAS. 


Present :_Mr. Justice Puirirs, Mr. JUSTICE 
KRISHNAN AND MR. JusTICE RAMESAM. 


The Zamindar of Kallikote and 


Atagada Estates ... Petitioner* in ill the petitions 
(Appellant-respondent) 
v. 
Mongolopur and others ... Respondents (Petitioners) . 


Madras Estater Land Act, S. 171—Case under—Beard of Revenus—Single 


e member of—Juriddiction to decide—Allotment under S. a of Madras Act I ef 


1894. of that work yo him—Effect—Interlocutory order—Interferemce in revision 
aoith—Bractice of High Court—Preliminary order of Board ef Revenue under 
S. 17a—Interferesce witth—Orders under Ss. 171 and 172 ef Board of Revenue 
~—Interference by High Court in revisjon mutih. 

A single member of the Board of Revenue has power to decide questions 
under S. 171 of the Madras Estates Land Act, provided the Board has, under 
S. a of Madras Act I of 1894, allotted to him that branch of work. 

The High Coart will not ordinarily interfere with orders of an interlocutory 
nature unless there is some special reason for doing so. 


Where ‘an order passed under S. 172 of the Madras Estates Land Act was 
merely a preliminary order declaring that the Board of Revenue had jurisdiction 
in the case under that section but no final order had been made on the merits of 
the case, Aeld, that the High Court would not at that stage interfere with the 
arder. 


Quaere: Whether the High Court has jurisdiction to interfere in revision 
with the orders of the Board of Revenue under Sa 171 and 17a of the Madras 
Estates Land Act? 


C.R.P.Nos.159 to 168 of 1926. 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the orders of the Board of Revenue (Land Revenue and 
Settlement), Madras, dated 7th December, 1925 ,gth Febru- 
ary, 1926 and sth January, 1926 and made in Appeal No.43 of 
1925 (Settlement Objection Petitions Nos. 2, 3, 14 and 15 of 
1924 on the file of the Special Revenue Officer, Ganjam, Goda- 
vari and Kistna Districts, Berhampore) andin R. P No. 1 
of 1926 (Appeals Nos. 2 to 15 and 29 of 1925 on the file of 
the Board of Revenue, Land Revenue and Settlement, Madras 
—O.P.Nos.2*to 6, 8, 11 and 12 of 1924 on the file of 
the said Special Revenue Officer) ,and in Appeal No.24 of 1925 
(preferred against the order of the said Special [Revenue Off- 





+C R P Nos. 159 to 168 of 1926 and 
C M P Nos. 1346 to 1955 of 1926, 15th April, 1926. 
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cer, dated 30th December, 1924, in the case relating to the 8th 
group of villages), and in Appeal No. 25 of 1925 (Settle 
ment Objection Petitions Nos. 7 and 28 of 1924 on the file of 
the said Special Revenue Officer), and in Appeals Nos. 36, 38 
to 41 and 44 of 1925 (preferred against the orders of the 
said Special Revenue Officer, dated 22nd February, 1925, in 
the cases relating to the 11th, 14th, 12th, roth, gth and sth 
groups of villages, respectively) . 
C.M.P.No.1346 of 1926. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari to quash the proceedings of Mr. 
N. MacMichael,:1st Member and Commissioner of Land 
Revenue and Settlement, Madras, dated 9th February, 1926 
in the aforesaid R. P. No. 1 of 1926 on the file of the Board 
of Revenue,Land Revenue and Settlement, Madras ,purporting 


to be in the exercise of revisional powers alleged to exist in the. 


Board of Revenue, Madras, under S. 172 of the Madras 
Estates Land Act. ; 


C.M.P.Nos.1347 40 1355 of 1926. 

Petitions praying that in the circumstances stated in the 
affidavit filed with C. M. P. No. 1347 of 1926 the High 
Court will be pleased to issue writs of certiorari to quash the 
proceedings of Mr. N. MacMichael, Commissioner of Land 
Revenue and Settlement, Madras, dated 7th December, 1925 
and sth January, 1926, in the abovementioned Appeals 
Nos. 43, 36, 38, 39,41, 25, 40, 24:and 44 of 1925 on the 
file of the Board of Revenue, Land Revenue and Settlement, 
Madras, purporting to be in the exercise of powers vested in 
the Board of Revenue under S. 171 of the Madras Estates 
Land Act and the rules framed thereunder. 


S. Varadachariar and C. Sambasiva Rao for petitioner. 


The Advocate-General and B. Jagannatha Doss for 


respondents. 


The Court delivered the following 

JUDGMENT :__These are applications to revise the orders 
of the Board of Revenue passed, one under S. 172 of the 
Estates Land Act and the others under S. 171 of the same 
Act. So far as the cases under S. 171 are concerned, the 
only point that is raised which relates to jurisdiction is that 
a single member of the Board of Revenue has no power to 
decide questions under these sections. | However, under 
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S. 2 of the Madras Act I of 1894 it is enacted_— 


“It shall be lawful for the Board of Revenue to declare what portion of 
the business of the Board may be disposed of by a single member.” 


It is not suggested here that the Board has not allotted 
this branch of work to a single Member and therefore that 
Member had complete authority to deal with the matter. No 
other question of jurisdiction arises in the case disposed of by 
the Board under S. 171. 


' So far as the order passed under S. 172 is concerned, it 
is merely a preliminary order declaring that the Board of 
Revenue has jurisdiction in the present case under that section 
but no final order has yet been passed on the merits of the 
case.e It is contended that on this question of jurisdiction 
this Court ought to interfere in revision in order to save fur- 
ther proceedings. It is not ordinarily the practice of this 
Court to interfere with orders of an interlocutory nature unless 
there is some special reason for doing so. Here the peti- 
tioner has come to this Court before he has any grievance and 
consequently we are not prepared to interfere at this stage. 
In this view it is unnecessary to decide the question whether this 
Court has jurisdiction to interfere in revision with the orders 
of the Board of Revenue under Ss. 171 and 172. All these 
petitions must be dismissed with costs. 

Civil Miscellaneous Petitions Nos. 1346 to 1355 must 
also be dismissed. i 

A.S.V. Pesitions dismissed . 


In THE Hich Court OF JUDICATURE AT MADRAS. 
PRESENT :_Mr. Justice DEVvADOSS AND MR. JUSTICE 
WALLER. 


Kammaboyina Ramadas ... Petitioner* (Accused) 
v. 
King-Emperor ... Respondent (Complainant) . 


Madras Fore Act (F ef 1882), S. a1 (d)—“Permits cattle to trespass”— 
Meaning of—Mure finding of cattle graxing within the forest reservoe—-Owaer 
whether can be convicted. 

The mee finding of cattle graxing within the forest reserve will not by 
itself make the owner of the cattle punishable under 8. ax (d) of the Madras 
Forest Act. The expression “permits his cattle to trespass” means something 
more than the cattle trespaselng within the forest reserve If the owner, 
knowing that the cattle would trespass into the forest reserve, neglects to take 
proper care of hia cattle, or, knowing that his servants would take the cattle 


*Cr R C No. 596 of 1925. im February, 1926. 
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to the reserved forest, does not forbid them from doing it, or mowing that his 
servants might take his cattle to the reserved forest connives at it, then bé 
might be said to permit the cattle to trespass; but, where without his knowledge 
dr against his orders, his servanta allow cattle to trespass into the forest reserve, 
he cannot be held to be guilty. 1 Weir's Criminal Rulings, 761 approved. 
Rer v. Amon, (1770) 98 E R 411: 5 Burr. 2687 distinguished. 


It is not necessary that there should be any overt act. Omission to take 
reasonable precaution against trespass knonving or having reason to believe that 
cattle would trespass into the forest reserve, would amount to permitting cattle 
to trespass within the meaning of S. 21 (d). 

Observations to the contrary in Quees-Empress v. Ktishknayya, (1891) ILR 
15 M 156, disapproved. 

Petition under Ss. 435 and 439 of the Code of Criminal 
-Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of Kara. 
saraopet in C.C.No.12 of 1925 (C. A. No. 14 0f 1925, 
Court of Sessions, Guntur Division) . 

B. Jagannadha Doss for petitioner. 

The Public Prosecutor for the Crown. 


The Court delivered the following 


JUDGMENT The petitioner was convicted under 
5. 21 (d) of the Forest Act (V of 1882) and sentenced to pay 
a fine of Rs. 200. His appeal to the Sessions Judge of 
Guntur was rejected on the ground that no appeal lay against 
the conviction in a summary trial, when the fine did not exceed 
Rs. 200. The petitioner has preferred this revision petition. 

The contention on behalf of the petitioner is that the 
Deputy Magistrate has not correctly applicd the law to the 
facts of the case and that the mere finding of the petitioner’s 
flock of goats grazing within the forest reserve would not by 
itself make the owner of the goats punishable under S. 21 (d). 
Under that section “ any person who pastures cattle or per- 
mits cattle to trespass ” is punishable with imprisonment for 
six months or with fine which may extend to Rs. 500, or with 
both. 


The statement of the law in paragraph 4 of the Deputy 
Magistrate’s judgment — 

“T hold that as the rightful owner of the flock, the accused is responsible 
for ite actions and that his paid servants or agents cannot be solely taken to 
task. The word ‘permit’ used in the section has to be interpreted in its broadest 
sense and includes all the acts which, though done without his explicit orders, 
are sock as to be guarded against” 
is not correct. The expression “ permit his cattle to trespass ” 
means something more than the cattle trespassing within the 
forest reserve. In order to make the owner liable, there 
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must be something more than the mere finding of his cattle 
within the forest reserve. If the owner, knowing that the 
cattle would trespass into the forest reserve, neglects to take 
proper care of his cattle, or knowing that his servants would 
take the cattle to the reserved forest, does not forbid them 
from doing it, or knowing that his servants might take his 
cattle to the reserve forest connives at it, then he might be said 
to permit the cattle to trespass ; but where without his know- 
ledge or against his orders his servants allow cattle to trespass 
into the forest reserve, he cannot be held to be guilty. In this 
case it is a question of fact whether from the circumstances the 
Magistrate, as a Judge of fact, can come to the conclusion that 
the accused by his act or by his negligence permitted or allowed 
his cattle to trespass into the forest reserve. If the law is 
as stated by the Magistrate, then the owner of the cattle would 
be liable even if his enemy without his knowledge, or his ser- 
vant, in spite of his orders, drives his cattle into the forest 
reserve. The law has been correctly stated by Muthuswami 
Aiyar and Brandt, JJ. in Cr.R.C.No.253 of 1886 reported in 
Weir’s Criminal Rulings, Vol. I, at page 762 as follows — 

“A person certainly cannot be said to permit cattle to trespass into a 
1ederve forest, unless he knows that such trespass is likely to be committed and 
neglects with such knowledge to take measures to prevent it The essence of 
the offence consists either in a misfeasance, as jn the case of one wilfully pasturing 
cattle, or in a nonfeasance as in his neglecting to take proper incasures to pie- 
went the cattle trespassing jn circumstances from which it may be reasonably be 
inferred that such trespass might have been foreseen or known as the probable 
consequence of his negligence.” 

In QueensEmpress v. Krishnayya (1) all that the prosc- 
cution proved was that the defendant’s cattle were found in a 
reserve. It was held that the accused was not liable. The 
decision therefore is correct, but, with great respect, we are 
unable to agree with the observation of the learned Judges that 
“the owner cannot be held liable unless some overt act of his 
be proved”. It is not necessary that there should be any 
overt act. Omission to take reasonable precaution against 
trespass knowing or having reason to believe that cattle would 
trespass into the forest reserve would amount to permitting 
cattle to trespass within the meaning of S. 21 (d). 

The learned Public Prosecutor relies upon Rex v. 
Almon (2) and contends that it is for the accused to show that 
there was no negligence on his part or that his servants acted 
contrary to his orders and that in the absence of such evidence 

1. (1891) IL Rig M 156. 
2. (1770), 98 E R 411: 5 Burr 2687. 
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the master is liable criminally for the acts of his servants and 
in that case the defendant was convicted for publishing a libel 
(Junius’s Letters) in one of the magazines called The London 
Museum which was bought at his shop and even professed 
to be printed for him. Lord Mansfeld stated the law thus__ 

“That proof of a public exposing to sale and selling at his shop by his 
servant was prima facie sufficient, and must stand still contradicted, or explained 
or exculpated by same other evidence, and, if not contradicted, explained or 
exculpated, would be in point of evidence sufficient or tantamount to conclusive. 
Mr. Mackworth's doubt seemed to be ‘whether the evidence was sufficient to 
eonvict the defendant, in case he believed it to beArue” And in this sense I 
answered it. Prima facie it is good; and remains so, till answered. If «t 
is believed and remains unanswered, it, becomes conclusive. If it be sufficient 
Jin point of law and the jaryman believes it, he is bound in conscience to 
give his verdict according to it” . 

This case has no application to the present case. There 
the libellous publication was sold in the defendant’s shop and 
purported to have been printed for him. It was open to him 
to prove that the sale was without his knowledge and that the 
printing was done either contrary to his orders or without his 
knowledge. The Libel Act of 1843, VI and VII Vic.C.96, 
S. 7, has made it clear that 

“Tt should be competent to such a defendant to prove that much a publica- 
tion was made without his authority or knowledge and that the said publication 
did not arise from went of due care or caution on his part.” 

In the case of cattle trespassing within the forest reserve, 
the owner may be miles away from the reserve, and it cannot 
be said that the onus is upon him to prove that it was done 
without his authority or knowledge. In every case it is for 
the Magistrate who tries the case to find on the evidence 
whether the accused by some act or omission or by negligence 
allowed or permitted the trespass. If from the evidence on 
the side of the prosecution the Court could presume that the 
defendant, by his omission to take such reasonable care as the 
owner of the cattle should have allowed his cattle to trespass 
or knowing that the cattle wotld trespass failed to take such 
care as every prudent owner of cattle is expected to take, a 
prima facie case would be made out. Then, the onus of proof 
that he took all reasonable care to prevent cattle trespassing, 
or that the trespass was in spite of his care or against his 
orders, would be upon him. If he fails to make out that, he 
should be held to be guilty. But the prosecution cannot 
succeed by merely showing that a man’s cattle was found within 
the forest reserve. 

In this case, inasmuch as the Magistrate erred with regard 
to the statement of the law and convicted the accused without 
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recording a finding that he either wilfully or negligently per- 
mitted the trespass or failed to take such care as would be 


‘necessary to prevent cattle trespassing into the forest reserve, 


the conviction cannot stand. We therefore set aside the con- 
viction and direct that’ the accused be re-tried and the case dis- 
posed of according to law. The fine, if paid, will be refund- 
ed to the petitioner. 
N.S. Conviction set aside and 
re-trial ordered. 
In THE HIGH COURT OF JuUDICATURE AT MADRAS. 
PRESENT + Sir C. V. KUMARASWAMI SASTRI, Offg. 
Chief Justice, AND MR. JUSTICE CURGENVEN. 


The Russa Engineering Works, Ltd. ... Appellants*” | 
(Plaintiffs) 
v. 
The Kanara Transport Co (given up) 
and ‘others ... Respondents (Defendants) 


Coxtract Act (IX of 187a), S. a49—Pertucrskip—Person entering inte a 
parthership, agreeing to be liable for antecedent debts of the firm—Right of 
creditor to enfaror the agreemem and make kim liable for such debts. 

A partnership was started in 1922. In 1923 an agreement was entered 
into by which one of the partners ceased to be a partner from that date and « 
new person was taken in as a partner. This agreement contained a clause 
thet aH the partners should be jointly and severally liable for the debts of the 
concern ull then incurred. 

Held, that the person who entered the partnership in 1923 cannot be made 
liable to the creditor of the firm in respect of the antecedent transactions on 


‘the strength of the clause in the agreement executed between the partners 


inter se. 

Apart from privity, a creditor of a firm is not entitled to rely on en agree- 
ment between the partners, | 

Jagaruath and Co. v. Cresmoell, (1914) IL R 40 C 814 distinguished. Relfe 
and the Bank of Australia v. Flower, Salting and Co., (1865) L Rx P Cay 


„relied on. 


On appeal from the order of the 28th January, 1925 of 
the Hon’ble Mr. Justice Waller passed in the. exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No. 576 of 1923. 

Nugent Grant and K. S. Krishnaswami Atyangar for 
appellants. 

F. Radhakrishnayya and K. Sanjtva Kamath for . 
respondents. * , 

The judgment of the Court was delivered b 

The Officiating Chief Justice — This is an appeal that 
arises out of an application to execute a decree which was 

+0 8 A No. -a6 of 1925. aoth July, 1926. 
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passed against two defendants, the Kanara Transport Co. and 
Captain Bhandarkar. The decree, as is usual with decrees 


against firms, was obtained in the firm’s name, there being at 


that time no question as to who were the partners of that firm. 
Under the Rules on the Original Side that question has to be 
raised, in cases where each of the alleged partner is not served 
personally, in execution of the decree. Where it is sought 
to execute the decree against persons who are not named but 
simply as against a firm, notice has to go to those persons to 
show cause why execution should not go against them as part- 
ners of the firm. In this case such notices went and we are 
.concerned with two persons, Sanjeeva Rao and Panduranga 
Bhat. Sanjeeva Rao did not appear and contest the motion 
and an ex pante order for execution was passed as a matter of 
course. Panduranga Bhat appeared and denied that he was 
a partner. His case was that he was asked to become a part- 
ner in this firm by Captain Bhandarkar who is his brother-.in- 
law, that he agreed to become a partner on condition that the 
accounts were looked into, and Sanjeeva Rao ceased to be a 
partner and he took his place as partner and that as none of 
these conditions was fulfilled he has not become a partner of, 
the firm and therefore is not liable on any claim against the 
firm. 

The partnership was started under an oral agreement ; 
at any rate, we do not find any document evidencing the part- 
nership when it was started. According to the evidence it was 
started on the 1st October, 1922. It is clear from the evidence 
and Exs. III, IV and VI that Panduranga Bhat was not a 
partner when the partnership was started ot for some time 
afterwards. Ex. II, as to the genuineness of which there is 
no dispute, is dated the 17th April, 1923 and is signed by 
Panduranga Bhat, Bhandarkar, Sundar Rao and Shiva Reo. 
The document runs as follows :— 

“We, vis, (1) Uppinangady: Panduranga Bhat, (2) P. R. Bhandarkar, 
(4) Kalle Sundar Rao, and (4) Kalle Shiva Rao, are the only partners of the 
concern named Kanara Transport Co, Mangalore, South Kanara, and there 
are no other partnera Mr. Kalle Sanjeeva Rao is no longer a partner of 
the firm. All the four partners aye entitled to share in the profits and leases 
equally. | All the four of us are jointly and severally liable for the debts of 


the concern hitherto incurred. A regular deed of partnership will be entered 
into within a fortnight from date.” 


It is clear from this document that there is a specific state- 
‘ment made that Sanjeeva Rao was no longer a partner of the 
firm, so that, even assuming the respondent’s case to be true, 
one of the conditions that were necessary, namely, the retire 
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ment of Sanjeeva Rao, is specifically stated in Ex. II. As 
regards other conditions they are not set out in Ex. IJ and 
we agree with the learned Judge in thinking that we cannot 
import into Ex. II the other conditions alleged. 


The learned Judge has disposed of the case on the ground 
that as the appellants have claimed against Sanjeeva Rao also 
as a partner and as it is not shown that he has left the firm, 
they cannot have it both ways and that therefore the fact that 
they claimed against Sanjeeva Rao is evidence to show that 
Panduranga Bhat could not be a partner. We think the pro- 
per way to appreciate the evidence in this case is first of all to 
see whether there is anything in the evidence to show that the 
statement which has been made in Ex. II that Sanjeeva Rao 
was no longer a partner of the firm is not correct. The onus, 
we think, clearly lies upon Panduranga Bhat who now wants 
to show that the recitals in Ex. II are not correct. There 
is no evidence that Sanjeeva Rao after the date of Ex. II did 
any act or made any assertion which could lead one toa rea- 
sonable supposition that he continued to be a partner of the 
firm. On the contrary Sanjeeva Rao went further than the 
statement in Ex. IT. He denied that he ever was a partner 
of the firm and on the evidence there is nothing to show that 
Sanjeeva Rao either by reason of his own acts or by reason of 
any acts of the partnership can be treated as continuing as a 
partner of the firm after the date of Ex. II. 


The next question is whether the plaintiffs by claiming 
against both Sanjeeva Rao and Panduranga Bhat have done 
anything which would support the case of Panduranga Bhat 
that he is not liable. The claim is in respect of dealings 
between the plaintiff firm and the firm of Kanara Transport 
Company. The account which appears on page 39 of the 
printed book, as to which there is no dispute, shows that deal- 
ings began on the 31st August, 1922 and went on till the r4th 
August, 1923 and Ex. II is dated 17th April, 1923 so that 
Sanjeeva Rao has gone out and Panduranga Bhat has come in 
under Ex. II after that date. Being a continuous transac- 
tion Panduranga Bhat would be liable for transactions from 
the 30th April, 1923, to the date when they close. Being 
one continuous transaction the plaintiffs would have to make 
both of them parties and claim against both of them in any 
event, and the fact that they chose to claim against Sanjeeva 
Rao in respect of the transactions subsequent to his withdrawal 
and against Panduranga Bhat for transactions antecedent to his 
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coming in would not by itself be a ground for denying the 
plaintiffs such rights as they might have against each of the 
partners. We think that on the evidence it is difficult to 
hold that Sanjeeva Rao continued to be a partner after the date 
of Ex. II and, the onus béing on the respondent to show that 
he ceased to be a partner, we do not think that we can hold 
that he has no liability under this decree. 

As regards the liability of the respondent, we agree with 
the contention of Mr. Radhakrishnayya that we cannot make 
him liable in respect of antecedent transactions on the strength 
of an agreement contained in Ex. II between the partners 
| inter se that he would be liable for transactions hitherto incur- 
red and future liability. The law on this subject is, we think, 
clearly contained in S. 249 of the Indian Contract Act which 
expressly excludes such liability as regards the creditors of 
the firm. S. 249 of the Indian Contract Act is really the 
same as S. 17 of the English Partnership Act and the law has 
been set out in Lindley on Partnership (3rd Edition) pages 
273 and 275. This view is also supported by the decision 
of the Privy Council in Rolfe and the Bank of Australia v. 
Flower, Salting and Co. (1). The learned Judge has referred 
to Jagarnath and Co. v. Cresswell and others (2), a decisien 
of Imam, J., on a question of trademark, but if that decision 
held that apart from privity of contract a creditor of the firm 
is efttitled to rely on an agreement between the partners, we 
respectfully dissent from it. It is, however, possible to dis- 
tinguish that case from the present one that all the parties 
were aware of this agreement and entered into it on that 
footing. It seems to us to be clear that the respondent can- 
not be made liable for any transactions before the 30th April, 
1923. Sanjeeva Rao has not appealed against the order which 
makes him liable for subsequent transactions but we have got 
power under the Code, even though he has not appealed. to 
adjust the rights so as to do justice between the present appel- 
lant and respondent. We think the proper order to make is ta 
direct execution to go against’Sanjeeva Rao for Rs. 5,334-3-3. 
As regards Panduranga Bhat execution will issue against him 
for Rs. 3,621~6-o with interest at 12 per cent. from the various 
dates in the account till decree and 6 per cent..thereafter. As 
regards costs the respondent will pay the appellant half his 
taxed costs. 

N.S. Decree modified . 
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IN THE HicH COURT OF JuDICATURE AT MADRAS. 
PRESENT :_Mr. Justice PHILLIPS AND MR. JUSTICE 
MapHAVAN Nar. 
Sri Sri Sri Krishna Chandra Gajapathi 
Narayana Deo Maharajulugaru, 
Zamindar of Parlakimedi and 
Trustee of the Gods Sri Ramaswami 
and Sri Jagannadhaswami_ of 


Parlakimedi (2.2. Appellant* (Plaintif) 
v. 
Yalla Ramayya (dead) and 
others ... Respondents (Defendants 2 to 18, 


21 to 41, 43 10 81, 83 to 96, 
98 to 117, 119 to 137, 139 
to 149, 151 to 171, 174 to 

222__L. Rs. of respondents 

50, 118, 212, 35, 91 and 125). 

Incien—Grant of—Presumplion of grant of land itseif or of the meloaram 
only—W ken tenant must prove occupancy rights. 

In the case of an inam grant there is no presumption in favour of the inam- 
dar that the grant is of the land itself or in favour of the tenant that it is of 
the meloaram only. Each case must be considered on its own facts irrespective 
of the question of onus. Where, however, the inamdar is proved or admitted 
to be the owner of the land itself, the burden of proving occupancy rights is 
upon the tenant. Nainapillai Marakayar v. Ramanathan Chettiar, (1934) 
ILR a7 M 337:46 MLJ 536 (P C) explained. Fenkata Sasirulu v. Secthc- 
ramudu, (1919) IL R43 M 166:47M LJ 42 (P C) and Stuefrakasa Paxdara 
Sannadhi v, Vesrama Reddi, (1922) I L R 45 M 586: 43 M L J 640 (P C) 
referred to, Periakaruppa | Thevan v. Aiyaxars and Kaxiyalamoamiga] Keil 
Devasthanam (1925) 49 M t J 60a followed. 

Appeal against the decree of the District Court of 
Ganjam at Berhamporé, dated 29th November, 1920 in O. S. 
No. 3 of 1917. 

The Advocate-General, S. Srinivasa Aiyangar, A.Krishna- 
swami Atyar and L. S. Veeraraghava Aiyar for appellant. 

P. Chenchiah, P. Venkataramana Rao anga. Kamesviara 
Rao for respondents. 

The Court delivered the following 

JupGMENT Phillips, J. The plaintiff-appellant, who 
is the Zamindar of Parlakimedi, brings this suit as trustee of 
Gods Sri Ramagwami and Sri Jagannathaswami, to whom the 
suit village of Kosamala was given as an inam either in 1500 
or 1700 A. D. The plaint alleges that the grant consisted of 
both melvaram and kudivaram of the village and that original- 
ly rent was paid in kind on the varam system. Fora long 
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period, the Parlakimedi estate, including this inam village of 
Kosamala, was under the control of the Cour: of 
Wards, and in 1869 after the estate had been sur- 
veyed a settlement was effected and in that settle- 
ment certain money rents based on the nature of 
the soil and other advantages were fixed. This settle- 
ment has continued in force until the date of suit. The plaintiff 
sues for a declaration that this settlement was beyond the 
powers of the Court of Wards as trustee of the Gods and is 
not binding on the plaintiff. He also prays for a declara- 
tion that he is entitled to claim rent in kind from the defendants 


and for an injunction directing the defendants to pay rent in, 


kind from fasli 1326. The plaint is somewhat curiously 
framed in view of the admitted facts of the case and iteseems 
to have been framed in such a way as to bring this suit entirely 
within the jurisdiction of the Civil Courts. If, as alleged, 

the plaintiff is entitled to both varams in the lands, the defend- 
ants are mere tenants-at-will and the plaintiff could eject them 
or lease out the lands to them in any manner he pleases; conse- 
quently a suit for a declaration that the money rents are not 
binding on him seems to be merely a preliminary step before 
proceeding to exercise the powers which he alleges that he 
“possesses. At the trial, however, a number of other points 
have been raised and in appeal the plaintiffs case has been 
put on two bases. Firstly, it is said that the plaintiff, as 
owner of both varams, is entitled to deal with the lands as ne 
pleases. Secondly, it is contended that, if the melvaram alonc 
vests in the plaintiff, then the act of the Court of Wards in 
making the settlement of 1869 is ultra vires and not binding 
upon him. This second claim is nowhere mentioned in the 
plaint but as the defendants pleaded that they had permanent 
rights of occupancy and that their rent had been settled for 
all time, the second portion of the plaintiff's case was also 
considered. 

I will first deal with the plaintiff’s prayer to revert to pay- 
ment of rent in kind, by which is meant the varam system, 
under which the landlord takes a definite share of the produce. 
: This undoubtedly is the system which originally prevailed in 
most parts of this presidency, for it has always been beld that | 
the ruler of the land was entitled to a share‘in the produce. 
It is on this theory and on no other evidence that the plaintiff's 
case must succeed, if at all. The village of Kosamala appears 
to have been held on a somewhat curious tenure. At the 
earliest date of which we have any evidence, the village as a 
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whole was leased out to a mustajar who agreed to pay a certain 
fixed rent in money to the Zamindar. This system continued 
for a long time, but, in later years instead of leasing the 
village to a mustajar, the village was leased sometimes to the 
village officers on behalf of the villagers, and sometimes to 
a number of villagers and sometimes to all the cultivating ryots 
of the village. There is not a particle of evidence that the 
landlord ever dealt directly with each individual ryot and it is 
an essential part of the system of varam that each individual 
should contribute a definite share in what he produces to his 


landlord. This leasing system is, therefore, clearly not a: 


varam system. We also have evidence that as far back as 
1826, the rent of the village was paid in money. ‘The plain- 
tiff relies on certain remarks in Ex. JJ. as showing ihat there 
was a system of varam prevailing in his estate. Ex. JI. 
consists of official correspondence from 1861 to 1864. which 
preceded the survey and settlement of the Parlakimcdi estate. 
In this correspondence we find certain references (at pages 29 
to 30 of the documents) that there were recognised shares of 
the produce paid as rent in certain parts of the estate, but there 
is no reference to such share being paid in Kosamala village. 
Here I may observe, that although there are admittedly sepa- 


rate accounts for Kosamala village, as of course there raust be’ 


as it is a trust village, yet the plaintiff who was the trustee has 
failed to produce any one of these accounts. The oniy infer- 
ence that can be drawn from this conduct is that the accounts, 
if produced, would be unfavourable to his case. Seeing then 
that there is no evidence of varam rent having been paid in 


.Kosamala at any time and that from so far back as 1826 the 


rent has always been paid in money, it is impossible for the 
plaintiff to revert to the system of varam when there is no 
evidence that it ever existed. Although, therefore, the right 
of the landlord to revert to varam rents is a very usual right 
it is clear that the plaintiff has not proved that he has that 
right for there is no evidence that such a tenure existed. it 
is only if it is proved that he is the owner of both the vaiams 
that he would have such a right, for he would be dealing with 
tenants-at-will and can impose. 

Coming to his first prayer that there should be a declara- 
tion that the settlement, by which the village has been leased 
out for money rent according to fixed block rates, is beyond the 
powers of the trustee, it must be observed that the plaintiff 
bases his case on the allegation that varam rent was commuted 
by the Court of Wards into fixed money rent payable for all 
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time. I have shown above that this is clearly wrong, for 
when the settlement was made, the rent prevailing in the suit 
village was money rent and all that the Court of Wards did 


was to survey and classify the village and determine the pro-' 


per money rent payable on the land. In doing this, they can- 
not be said to have exceeded their powers unless it can be 
shown that they granted a permanent lease which would not 
be binding on the trust estate. 

“The third prayer for an injunction directing the defendants 
to pay rent in kind before any agreement has been made with 


them is clearly untenable when the plaintiff fails to show that ' 


such rent is customary or the subject of a contract. 

Prima facte, therefore, the three prayers put forward in 
the plaint are unsustainable unless we go into the question of 
whether the plaintiff is or is not the owner of both varams 
in the land. Seeing that the plaintiff has put forward his case 
as he has, I should have felt inclined to dismiss his suit in 
limine on the ground that the declarations asked for are entire- 
ly futile if the plaintiff’s allegation that he owns both varams 
is true. But as the further question has been raised in the 
trial‘and argued here at considerable length I will proceed to 
deal with it. 

It has been found by the District Judge that the plaintiff 
is the owner of both varams and this finding is based on a 
supposed presumption in plaintiff's favour coupled with the 
fact that the defendants have not proved their occupancy rights. 
This presumption that the grant of an inam is presumably the 
grant of the land itself, is sought to be justified by the recent 
decision of the Privy Council in Nainapillai * Marakayar v. 
Ramanathan Chettiar (1). In that case the trustees of cer- 
tain temple lands sued to eject the tenants who pleaded occu- 
pancy rights. It was there held that the onus was upon the 
defendants to prove that they had a permanent right of occu- 
pancy. Putting the result of the case as above, it would 
appear to be directly opposed to the decision of their Lord- 
ships in Sivaprakasa Pandara Sannadhi v. Veerama Reddi (2). 
It was formerly held by this Court that in the case of inams, 
especially in the case of inams granted to Brahmans, the pre- 
sumption was that the grant was of melvaram enly and not of 
the land itself. This presumption was held not to exist in 
Suryanarayana v. Patanna (3), which was affirmed in Venkata 

1. (1923) LL R47 M 437: 46 M L J 546 (PC). 
a. (1922) I L R 45 M 586: 43 M L J 640 (P C). 
r 3. (1918) ILR 41M tora: 36 ML J 585 (P C). 
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Sastrulu v. Seetharamudu (4). In Muthu Goundan v, 
Perumal Iyen (5) a Full Bench of this Court after considering 
the above rulings held that there was a presumption in law 
ihat in an inam grant, both melvaram and kudivaram are in- 
cluded. This Full Bench decision was expressly overruled in 
Sivaprakasa Pandara Sannadht v. Veerama Reddi (2). Hf, 
therefore, we are to take it that the decision of the Privy 
Council in Nainapillai Marakayar v. Ramanathan Chettiar (1) 
means that in all suits by an inamdar to eject a tenant, there is 
a presumption in favour of the inamdar that he is th. owner 
of the land itself and that, therefore, the burden is on the 
tenant to prove that he has occupancy rights, the decision will 
be in direct conflict with that in Stveprakasa Pandara Sannadhi 
v. Viterama Reddi (2). The learned Advocate-General. for 
the appellant asks us to adopt this view, namely, that later 
decision in Nainaptai Marakayar v. Ramanathan Chettiar (1) 
directly overrules the decision given only a year earlier, to 
which three of the Judges who gave the later decision were 
parties. That they should have overruled their own recent 
judgment without express reference thereto seems to me im- 
possible and if the two. decisions can be reconciled, it should 
be done. I had to consider this point, sitting as a single 
Judge, in Periakaruppa Thevan v. Aiyanars and Kaniyala- 
swamigal Koil Devasthanam (6) and there I came to the con- 
clusion that the decision in Naiwapillas Marakayar v. Rama- 
nathan Chettiar (1) by which the burden of proving occupancy 
right is thrown on the tenant is only applicable in cases where 
the inamdar is proved or admitted to be the owner of the land 


itself. A closer scrutiny of the judgment in Nainapillai 


Marakayar v. Ramanathan Chettiar (1) confirms me in this 
view. ‘The judgment starts by stating as a principle of law 
that 

“Tt cannot nosy be doubted that when a tenant of lands in India, inva 
suit by his landlord: to eject him from them, sets op a defence that he has a 
right of permanent tenancy in tht lands, the onus of proving that he as mach 
right is upon the tenant” 

Then instead of making the presumption that the: land- 
lord is the owner of the land, their Lordships proceed to con- 
sider the terms.of the grant to the plaintiff and find that the 


“ grant included the land itself. They then proceed to considtr 





1. (1943) ILR 47M 337: 46 ML J 546 (P C). i 
a. (1922) ILR 45 M 586: 43 M LJ 640 (P C). 
4. (1919) ILR 43 M 166: 37 ML J 42a (PC). 
5. (1921) LUR 44 M 588: 40 ML J 4239 (F B). 
6. (asas) 49 M L J 6. : 
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whether the tenants have proved that they had any occupancy 
rights. When, therefore, the principle abovementioned was 
laid down, I think that the words “tenant of lands” must mean 
“tenant of lands belonging to his landlord,” that is to say, that 
the landlord has a right not merely to the melvaram but to the 
land itself. In this view the two judgments are not inconsist» 
ent and I therefore adopt it. 
We then have to consider the evidence as to the grant. 

The plaintiff relies on three documents, Exs. IM, J and K, which 
all relate to the enfranchisement of the plaint inam. The 
original grant is not available. These documents all show 
that the rent was a money rent. There is no specific reference 
to the grant of the land itself. The plaintiff relies on the 
statement in Ex. J that the area of the village is given. There 
is really nothing conclusive on the point in any of these docu- 
ments, but there is a recital in column 12 of Ex. J., namely. 
“The average net profits of the amaniyadar are 2,000 rupees” 
and this is a somewhat peculiar phraseology if the amaniyadar 
or inamdar was really the owner of the lands themselves. We 
have no other evidence to support the plaintiff's case, but we 
have certain circumstances which do support the defendants’ 
claim to occupancy rights. The defendants and their pre- 
decessors have been in possession of these lands for as long 
as we have any record. If there is any record of a different 
state of affairs at an earlier date, the plaintiff would have pro- 
duced it. It may therefore be takeh that for a very long time 
the cultivators of the lands have been the defendants and their 
predecessor-in-interest. It is also very significant that the 
earliest tenure of which we have any record is this system of 
mustajart, namely, leasing out the whole village to a middle- 
man. The middleman is responsible for the rent of the whole 
village and it is he that has to make his arrangements with the 
cultivators of the village lands. There is no direct dealing 
between the inamdar and the cultivator of the land. The 
rent payable by the mustajar must naturally have been propor- 
tionate to the rent that he will receive from the ryots. It 
may fairly be presumed, therefore, that when he took a lease 
the lands were under cultivation by the ryots. Inasmuch as 
there has never been any direct dealing between the inamdar 
and the ryots, the inferénce is strong that these ryots were in 
possession of the lands without the intervention of the inam- 
dar. There is yet another piece of evidence in favour of the 
defendants and that is Ex. JJ. From a perusal of this exhi- 

bit, which consists of official correspondence between Govern- 
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ment Officers, it will be seen that in making the settlement of 
the Parlakimedi estate, the officials were concerned with pre- 
serving not only the interests of the Zamindar but also the 
interests of the cultivating ryots. It must be assumed that 
these officers, at the time when they wrote, namely, from 1861 
to 1864, were aware of all the circumstances of the case and 
were of opinion that the cultivating ryots had certain rights 
which required protection. It is well known that many cul- 
tivating ryots in this Presidency do possess occupancy rights 
and such rights have been expressly recognised by statute in 
lands within estates. This right conferred by statute cannot 
be said to be a new grant entirely but it is only a statutory 
recognition of what had in many cases previously existed.” 
Parltkimedi is an estate within the meaning of the Act I of 
1908 and the suit inam is within the ambit of that estate. It 
is not, therefore, difficult to assume that the rights of the culti- 
vators which the Government officials sought to protect was 
the right of permanent occupancy. We have also evidence 
that from 1870 at least, the defendants have been alienating 
their lands to the knowledge, and with the permission ot the 
inamdars [Exs.V to IK and XII]. No doubt, as pointed out 
in Nainapillati Mqrakayar v. Ramanathan Chettiar (1), sucn 
alienations are not necessarily proof of occupancy, right. They 
may merely mean that the trustees are lax in their duties, but 
in this case they are put forward to corroborate the other 
evidence of occupancy right, and I think some importance must 
be attached to them. I am, therefore, satisfied on the evidence 
that the defendant have proved permanent right of occupancy 
in the land. .. 

It now remains to consider whether, in these circumstances, 
the action of the Court of Wards in making a settlement in 
1869 was ultra vires or not. ‘Two contentions are raised by 
the appellant: (1) that the settlement was in effect a grant of 
permanent lease and consequently a grant beyond the powers 
of a trustee, and (2) that it was a grant of permanent occu~ 
pancy right. The second objection must necessarily fad, for 
the Court of Wards cannot be said to have granted a'righ: 
which already belonged to the defendants. 

Coming to the first objection, it is alleged that this settle- 
ment was in effect the grant of a permanent lease.’ I have 
already found that the prevailing rent was money and not kind 
and consequently, the settlement made no alteration in this‘ris- 
pect. The village was surveyed and the fields classified 
Pa _ re (19234) LL R 47 M 337 at.9s6: 46 ML J 546 {P C). Os 
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according to the soil, position, etc., and certain rates were pro- 
posed and finally accepted by the Court of Wards. The 
leases from 1869 were granted annually for the whole village. 
Of late years these leases have been in the names of all, or 
nearly all, the cultivating tenants, but the lease amount was 
fixed on the village as a whole although we find that an ainount 
was fixed for each separate holding. This procedure appears 
to have been adopted in order that the ryots may know the 
amount payable by each individually, but in so far as the lcase 
is concerned the signatories to the lease were all and every 
one individually liable to pay the whole lease amount. Receutly 


in 1907 it has been sought to give individual leases to the ryots,* 


but of that procedure the plaintiff makes no complaint jn his 
plaint which relates only to the settlement of 1869. The 
Court of Wards in no way bound itself to grant these leases in 
perpetuity and, if the leases, such as Ex. EE, are perused, it is 
clear that they were to be in force for only one year. If, 
therefore, the tenants had any occupancy rights, there was no 
‘grant by the Court of Wards of a permanent lease. No 
doubt, the defendants have alleged in their written statement 
that the settlement was intended to be for all time and it had 
been acted upon ever since 1869. This assertion in itself will 
not give the right to a permanent tenure to the ryots after 
1869, for the other contracting party is not bound by it in any 
way. The settlement, therefore, cannot be deemed to be the 
grant of a permanent lease. 


It appears that prior to the settlement the rent of the 
whole village was somewhat less than that fixed by the Court 
of Wards. ‘The lease of 1869, therefore; was inno way 
detrimental to the trust, for the trust received an enhanced 
income therefrom. The plaintifi’s prayer, therefore, for a 
declaration that this settlement is not binding on him as the 
present trustee must be disallowed. Any remedy which the 
plaintiff may have must be subject to the defendants’ rights of 
occupancy in the land and he must proceed to seek any relief 
claimed by him in accordance with the provisions of the Fstates 
Land Act. Itis unnecessary to discuss here what form this 
relief can take, for that is a question which must be left 
tothe plaintiff to decide for himself. 


I may here observe that the above examination of the 
case has justified the remark made earlier. that the plaintiff 
framed his suit in a somewhat peculiar mahner in order “to 


bring’ it within the- jurisdiction of the Civil Court.” As he has 
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chosen to do this, he must abide by the result, and that is that - 
the relief claimed by him in his plaint must be disallowed. 

The appeal is accordingly dismissed with costs. 

Madhavan Nair, J. -This appeal arises out of a suit 
instituted by the Zamindar of Parlakimedi as trustee of Gods 
Sri Ramaswami and Sri Jagannadhaswami for a declaration 
that the settlement by the Court of Wards of the Mokhasa 
Amania village of Kosamala granted in inam to the Gods ñx- 
ing an annual money rent is not binding on him and that he. 
as the present trustee of the said Gods, is entitled to revert to 
the old system of claiming rent in kind from the tenants in res- 
pect of their holdings. The defendants are the tenants of, 
the Kosamala village. The plaintiff alleged in the plaint 
that both the melvaram and the kudivaram of the village was 
granted in inam to the Gods, that the varam system of sharing 
the produce prevailed in the village before the Court of Wards 
during the management introduced the fixed money rental 
system in or about 1869, that the system thus introduced is 
detrimental to the said trust and is not binding on him, that the 
tenants are not entitled to insist on leases with a fixed moncy 
rent it being opento the landlord to fix the kind of 
rent, that he sent notices to defendants intimating that he 
would claim rent in kind from them and that as they did not 
accept his demands he bas instituted this suit for the declara- 
tory relief already referred to. 


The defendants pleaded that the grants to the temple 
consisted only of melvaram, that the kudivaram was always 
vested in them, that the varam system was never in force in 
this village, that the Court of Wards by their arrangement 
only confirmed the system of payment in money that always 
prevailed, that it was introduced in the best interests of the 
Gods and all the parties, that it was within the powers of the 
trustee to make such an arrangement and that the Zamindar 
was not estopped from going back upon this ‘arrangement 
which has been uninterruptedly followed for a long time and 
that the plaintiff's suit was barred by limitation. As 


It will be observed from the summary of the pleadings 
just given that the plaintiff based his claim for the declaratory 
relief on the ground that the grant of the village to the Gods 
consisted of both melvaram and kudivaram in the village and 
that really the tenants are therefore only tenarits-at-will whom 
he could eject according to his discretion after giving proper 
notice if they did not comply with his demands -(see paras. - 3, 
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12 and. 14). In this view, the question of declaring that the 
arrangement of the Court of Wards fixing a permanent money 
rent is not binding on the plaintiff and the other incidental 
questions raised in the case do not necessarily arise inasmuch 
as the plaintiff, as the owner of both. the melvanam and the 
kudivaram can make whatever arrangements. he likes with the 
defendants who are only his tenants-at'will. and his suit has to 
be’dismissed. But the pleadings and the issues cover a much 
wider ground. It is obvious that what the plaintif really 
wants in this case is an adjudication of what 
he states as a fact, viz., that the temple owns both the 
melvaram and the kudivaram and: the defendants have given 
prominence to this-question by averring in their statement that 
they have always had permanent kudivaram rights in ° their 
holdings. The question: of permanent occupancy has thus 
assumed considerable importance in this case. Giving the 
pleadings this. extended scope, the case of the plaintiff was 
argued by the learned Advocate-General also-on the assump- 
tion that’ the temple owned only the melvaram right in the suit 
village. The learned District Judge dismissed the suit and 
thereupon this appeal was filed by the plaintiff. 

The arguments at the Bar mainly dealt with the following 
questions +. 

(1) Whether the melvaram and the kudivaram of the 
lands in the village of Kosamala were vested in the Gods Sri 
Ramaswami and Sri Jagannadhaswami? 

(2) Did the-defendants pay varam rent in kind accord- 
ing to the sharing system as alleged by the plaintiff ? 


(3) What is the nature of the arrangement effected by 
the Court of Wards-in 1869 and is the plaintiff entitled to 
question it ? 

(4) Is the plaintiff's suit barred by limitation ? 


(5) Is the plaintiff entitled to the declaration and in- 
junction prayed for ? 

The village of Kosamala is a pre-settlement inam. It 
was granted in inam to the two Gods by Pratapa Rudra 
Narayana Dev, the Zamindar of Parlakimedi, in or about the 
year 1500. The Zamindar was also the hereditary “ trustee 
of the said Gods”. The Parlakimedi Estate was under the 
management of the Court of Wards from 1830 to 1890 and 
again from: 1905 till 1913 when the plaintiff attaining majority 
took tts management. into his hands. , 
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In early times —prior to the Settlement and the advent 
of the Court of Warda it is admitted that the revenue of the 
Zamindari was collected either on the Kustajari or the Kosht 
Guta system. “In the Kosht Guta system an entire village 
is rented out to the whole body of ryots who make themselves 
jointly and severally responsible for the payment- of the 
village revenue, irrespective of the land which .they may 
choose to cultivate.” [See page 241 of the Ganjam District 
Manual.| ‘ The Mustajari system is resorted to when money 
is scarce or when the landlord wants ready money or wishes to 
save himself the trouble of dealing with the ryots individually. 


-The privilege of collecting the rents of the village or 


villages is put up to auction and sold to the highest bidder. 
The mustajar or renter makes an advance of money to the 
Zamindar and collects what he can in kind from the ryots who 
suffer accordingly.” [See page 242 of the Ganjam District 
Manual.) Taking charge of the estate immediately after 
the rebellion, the Court of Wards proceeded to survey and 
settle the estate. “In 1861 a survey on what is called the 
block system was commenced and finished in 1867. In 1868 a 
rough classification of soils based on this block survey was 


“made and the rates of the different soils were fixed.” [See 


page 33 of the Ganjam District Manual) Ex. JJ series 
are the proceedings of the Court of Wards relating to this 
Survey and Settlement. These proceedings show that the 
Court of Wards gradually fixed a new scale of money rents. 
In Communication No. 1198 the Court fully approved the 
principle of moderation on which the Collector proposed to 
proceed in making the detailed assessment of the lands in this 
estate but they'doubted whether Rs. 38-0 per acre was a suffi- 
ciently moderate rate to be put on dry lands of ordinary 
quality as a permanent demand. - [See page 22 of the printed 
papers.| From the same communication we see that hope 
was entertained that the cultivators of Kimidy would probably 
under the survey and tarumwar assessment pass from the joint 
rent system of permanent individual holdings. In or about 
1869 fixed money payments on the block survey system came 
into general vogue and holdings in the village were thus leased 
out annually at first on the Kosht Guta or joint lease system 
which gradually ‘after 1905 made way for individual war 
collections. Exs. BB and EE are instances of such joint 
muchilikas. Ex. XVIII is a patta executed to a cultivator 
of Kosamala village. Itis this system of annually leasing out 
the village at a money rent determined according to fixed 
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block rates that is sought to be set aside by the Zamindar on 
the various grounds which have already been noticed. I will 
now proceed to discuss the grounds. 


The first question for determination is as regards the 
nature of the estate that was granted in inam to the Gods by 
the Zamindar of Parlakimedi. If both the melvaram and 
kudivaram, as already pointed out, were conveyed in inam, 
then there can be no doubt that the defendants ' are only 
tenants-at-will and the trustee, the Zamindar, is not bound by 
any prior arrangement made by the Court of Wards. On this 
question evidence has been let in by both sides, but it was 
argued as a question of law by the learned Advocate-General 
for the appellant that, according to the decisions, the burden 
of proving that they have rights of permanent occupancy in 
the lands lay upon the tenants, defendants, and since they have 
not discharged this initial burden by the evidence they have ad- 
duced the appellant, the inamdar, is entitled to succeed, how- 
ever slender his evidence might be as regards the nature of the 
grant. In support of his position strong reliance has been 
placed by the learned Advocate-General on the following obscr- 
vation of their Lordships of the Privy Council in Nainapillas 
Marakayar v. Ramanathan Chettiar (1) ~_ 

“It cannot now be doubted that when a tenant on land in India, In a 
suit by his landlord to eject him from the land, seta up a defence that he has a 
right of permanent tenancy in the land, the onus of proving that he has such 
right is upon the tenant.” 


On behalf of the defendants it is pointed out that the 
broad interpretation sought to be put on this dictum is not 
warranted by the previous pronouncements of the Privy Coun- 


cil which go to show that in deciding with reference to evidence ` 


whether occupancy rights exist in lands granted in inam there 
ig no presumption in favour of the inamdar or pattadar on the 
one side or the ryot on the other and that “each case must 
therefore be considered on its own facts ” irrespective of the 
question of onus. [See Stwaprakasa Pandara Sannadhi v. 
Veerama Reddi (2) and Venkata Sastrulu v. Seetha- 
ramudu (4)]. 

For a long time the decision of this Court took the view 
that an inam grant conveyed only the melvaram. In Surya- 
narayana v. Patanna (3) the Privy Council pointed out that 

1. (1923) LL R47 M 337: 46 ML J 546 {P C). 
2. (1922) ILR 45 M 586: 43 ML J 640 (PC). 
3. (1918) ILR 41 M 1012: 36 ML J 585 (P C). 
4. (1919) ILR43 M 166: ss ML Jaa (PC). 
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there is no such presumption of law. Without expressly 
laying down that the grant conveyed the entire proprietary 
interest in the land including the melvaram and the kudivaram, 
their Lordships examined the evidence and decided that per- 
manent occupancy rights were not proved in the case. In 
Venkata Sastrulu v. Seetharamudu (4) their Lordships afirm- 
ed their previous decision and stated__ 

“Each case must, therefore, be considered on its own facts and, in order 
to ascertain the effect of the grant in the present case, resort must be had tc 
the terms of the grant itself and to the whole circumstances so far as they can 
now be ascertained.” 

These Privy Council decisions were differently under- 
stood by different Benches of this Court. In one set of cases 
it was held that both the meluaram and the kudivaram interest 
passed to the grantee unless the contrary was shown. In 
another set of cases it was held that there was no presumption 
either way according to the Privy Council cases. When the 
question came before a Full Bench in Muthu Goundan v. 
Perumal Iyen (5) the learned Judges held that there was an 
initial presumption in favour of the grant of both varams, 
thereby suggesting that the onus of proving that he has perma- 
nent rights of occupancy lay on the tenant. All these cases 
were referred to in Stvaprakasa Pandara Sannadhi v. Veerama 
Reddi (2). With reference to the Full Bench decision their 
Lordships state thus -_ i 

“A Full Bench of the Madras High Court, however, has in a recent 
in Mulku Gonndam v, Perumal Iyen (5) held that underlying the exposition of 
their Lordships meh an initial presumption is to be inferred. Their Lordships 
cannot help observing that in drawing thie inference the learned Judges are 
clearly in error. Esgh case must be dealt with on its own facts, with special 
regard to the evidence and circumstances therein. When the entire evidence 
on both sides is once before the Court, the debate as to onus is puiely 
academical.” 

Here is a clear and express pronouncement of the Privy 
Council as regards the non-existence of the presumption and 
also as to how each case should be dealt with. This case has 
not been referred to in Nainapillas Marakayar v. Ramanathan 
Chettiar (1). Are we to understand that the Privy Council 
have gone back upon this view in Nainapillai Marakayar v.. 
Ramanathan Chettiar (1) and affirmed in effect the view of 
the Full Bench jn Muthu Goundan v. Perumal Iyen (5) which 
their Lordships expressly stated was wrong? I think not. 
Subsequent to the decision in Nainapillai Marakayar v. Rama- 

x. (1923) IL Ras M 437: 46 ML J 546 (P C). 
a. (1922) 1L Rag M 586:43 ML J 640 (PC). 
4. (1919) ILR 43 M 166 at 171: 37 ML Jaa (PC). 
5. (1921) IL R 44 M 588: 40M L J 429 (F B). 





LI.) THE MADRAS LAW JOURNAL REPORTS. 523 


nathan Chettiar (1) the dictum of their Lordships with re- 
ference to the burden of proof has been referred to in some 
decisions of this Court. In Tirupathi Goundan v. Shamauna 
Goundan (7) and Annamdevula Thata v. Khwaja Ahamadulia 
Khan Saheb Bahadur (8) the learned Judges refer to the 
principle and give effect to it without considering the question 
how far it is in conflict with the principles enunciated by the 
Privy Council in Sivaprakasa Pandara Sannadhi v. Veerama 
Reddi (2). In Challamma v. Pentayya (9) the facts showed 
that the lands in question were originally forest lands in the 
zamindari and as regards such lands, as pointed out by the 
learned Judges, the High Court had held that the Zamindar 
“owned an absolute interest in them. In such circumstances 
the onus of proving that he has an occupancy right certainly 
lay on the tenant. In Periakaruppa Thevan v. Aiyanars and 
Kantyalaswamigal Koil Devasthanam (6) my learned brother 
pointed out that the dictum in Nainapillai Marakayar v. 
Ramanathan Chettiar (1)—so much relied upon by the learned 
Advocate-General__should be understood with reference to 
the particular facts of the case. The dictum of the Privy 
Council as regards the burden of proof is based upon two deci- 


sions referred to by their Lordships, viz., The Secretary of 


State for India in Council v. Luchmeswar Singh (10) and 
Sethurainam Aiyar v. Venkatachala Goundam (11). The 
Secretary of State for India tm Council v. Luchmeswar 
Singh (10), after examining the facts of the case, their Lord- 


ships state thus + 
“The Government undoubtedly are tenants of the Darbhanga Raj. 
is for them to show why the landlord may not recover his property 
we could not find out the origin of these things, there would be strength in that 
argument. But as the origin of them is known, the argument loses its force.” 
In Sethuratnam Aiyar v. Venkatachala Goundan (11) 


the following observations occur — 

“The plaintifPe title was conceded, and the notice by which Ke purported 
to terminate the defendants" tenancy was not disputed. It was aleo admitted 
that the defendants held under, if not from, the plaintiff. To resist the plaintiffs 
claim the defendants set up a permanent tenancy or an occupancy right in 
themselves.” 

The facts of these cases and these observations show that 


in both of them, as pointed out by my learned brother, it was 


1. (1923) LL Raz M 337: 46 M LJ 546 (P C). 
$ a. (1922) IL Ras M 5386:43 M L J 640 (P C). 

6. (1925) 49 M L J 602. 7. (1924) 48 M L J 654. 
8. (194) 48 M LJ 701. 9. (1924) 20 L W 478. 
to. (1888) I L R 16 C 233 (P C). 

11. (1919) ILER 43 M 567:38 ML J 476 (P C). 
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either admitted or found as a fact that the tenants had been 
let into possession by the landlord who was the absolute owner 
and that consequently when the tenant claimed to possess 
occupancy right it was incumbent on him to prove it. When 
similar circumstances arose in Nainapillai Marakayar v. 
Ramanathan Cheitiar (1), their Lordships affirmed the same 
principle. In that case the facts show that the lands in Tes- 
pect of which a decree in ejectment had been made were part 
of the endowed property of the temple. Their Lordships 
after examining the terms of the grant found that the grant 
included the entire proprietary interests in the land and then 
they proceeded to consider whether the tenants have proved 
that they possess permanency rights (see page 351). When” 
the lAndlord owns both the melvaram and the kudivaram in- 
terests in the land and the tenant sets up occupancy rights in 
such land the burden of proving that he has such rights is on 
him. If the dictum referred to in Nainapillai Marakayar v. 
Ramanathan Chettiar (1) is thus understood it is not inconsist- 
ent with the decision in Stvaprakasa Pandara Sannadhi v. 
Veerama Reddi (2). 
simha Rao (12) does not express any definite opinion on this 
question. It follows as a result of this discussion that we have 
to decide the question whether occupancy rights exist in this 
case or not by examining the entire evidence given by both the 


parties. 


The decision in Subbarayudu y. Nara- 


As already mentioned, the grant is an ancient one having 
been made by the Zamindar of Parlakimedi in or about the 
It is clear from the evidence, and this is more 
or less conceded; that.at the time of the grant and long before 
that, the prevailing tenure was the Mustajari or Kosht Guta 
system. This shows that there have always been cultivating 
tenants in the estate. 
continued for a long time after the grant also. When we 
examine the history of the holdings we find that the tenants 
have been dealing with them in a way which will show that the 
kudivaram interest vested with them. Exs. V to XX are 
alienations of holding by the tenants and these have been 
proved to have been made to the knowledge of the Estare. 
Exs. V, XV and XVI are sales by tenants which range over a 
period from 1870 to 1903. The cultivators’ holdings were 
always shifting (see Ex. JJ, page 19 of the printed papers). 
(1923) IL R47 M 437: 46 ML J 546 (P C). 
(1922) I L Ras M 586: 43 M L J 640 (P C). 


year 1500. 


I. 


2. 


ja. 


This Mustajari or Kosht Guta system 





(1924) 47 M L J 558. 
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The inamdar did not really concern himself with the way how 
the holdings were dealt with by the tenants. He did not 
deal with them directly. The Mustajar who collected the 
rent gave him the promised amount and he was quite satisfied. 
P. W. 4 gives evidence to the effect that the tenants have in- 
herited their holdings from generation to generation. In 
fact, evidence of succession from father to son cannot be 
denied by the Estate. This is evidenced from the fact that 
the defendants are sued as representatives of the tenants who 
occupied the land in 1869 when the system complained of was 
introduced by the Court of Wards. Ex. JJ series already 
referred to show clearly that the tenants had valuable rights 
in the land which the Court of Wards showed an anxiety to 
protect. Ex. E shows that the ryots who had left the village 
of Kosamala when conditions were unfavourable wanted to 
return to their old holdings in their own village and when 
there were difficulties in connection with that, they asked the 
Collector to give them protection. This is the state of affairs 
that is generally disclosed by the evidence given by the 
tenants. Turning to the evidence given by the inamdar it is 
extremely meagre and inconclusive. The inam grant is not 
before us, but the plaintiff strongly relies upon Exs. K, IV 
and J to show that he owns both the kudivaram and the mel- 
varam in the village. Exs. K and IV are statements made 
before the Inam Commissioner and Ex. J is a copy of extract 
from the Inam Register. In Ex. J it is stated that the lands 
are cultivated annually. The learned Advocate-General 
argues that the use of the word ‘ lands’ shows that the entire 
land meaning both the melvaram and kudivaram, that is, the 
entire proprietary interest in the land, must have been granted 
to the inamdar. I am satisfied that no conclusive inference 
of this kind can be drawn from the mere word ‘lands ’ in 
Ex. J. The observations of Venkatasubba Rao, J. in 
Chidambara Gurukkal v. Sundaram Pillai (13) with reference 
to such an argument put before him may be referred to with 
advantage here > 

“The word land’ is not used with special reference to the subject of the 
Branta... eaaa In the context, no significance attaches to the use of the 
particular word ‘land’. ‘The tenants are not parties to this document and there 


was no occasion to refer to the rights of the inamdar as distinguished from 
those of the tenants.” 


On a consideration of the entire evidence I am satisfied 
that the defendants who are tenants of the Kosamala village 
have proved that they own the kudivaram interest in their 

13. (1924) 47 M L J 598. 


Zamindar of 
Parlakimed! 


v. 
Ramayya. 





Madhavan 
Nair, J. 
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Zamindar of holdings. The finding of the District Judge to the contrary 
arlakimed! 6 : < 
v. cannot be accepted. He discusses the question in para- 
Ramayya. graph 30 of the judgment, but beyond a reference to a few 
Madhavan decisions of this Court and a statement of some aspects of the 
Nair, J. evidence given by the defendants, there is no real examination 
of the evidence relating to the question, nor is there any 
reference to the evidence of the plaintiff. His finding is 
unsatisfactory, and, as I have shown above, cannot be accepted. 


The next question for consideration is, what is the 
system of payment of revenue that prevailed in this village 
prior to the introduction as mentioned by the plaintiff for the 

“first time of the money rent system by the Court of Wards? 
The plaintiff contends that the system that existed was the’ 
varam system, while the tenants state that the payment of 
money rent was the system in vogue and that the Court of 
Wards did not introduce any innovation but “‘simply confirmed 
the system that always prevailed”. There is no evidence in 
support of the plaintiff’s contention. If his case is true, he 
should have been able to support it by producing the accounts 
of the Estate. It cannot be said that there are no accounts 
relating to the revenue collections of Kosamala village. 
Exs. J and IV refer to accounts of certain specified fasli years. 
Ex. F refers to cash balance report. These documents show 
the existence of accounts which prima facie would be the best 
evidence in support of the plaintiff’s contention. Instead of 
producing those accounts he leaves it to the Court to draw 
inference as regards the practice of rent collections prevailing 
in the village. The failure to produce these accounts is fatal 
to the plaintiff's case. The inference is that, if the accounts 
were produced, they would probably support the contention 
of the defendants and hence they have been kept away trom 
the scrutiny of the Court. Instead of producing his accounts, 
the plaintiff relies on reference to shares which are found in 
the correspondence of the Court of Wards, Ex. JJ series, relat- 
ing to the block survey and subsequent settlement. These 
do not by any means prove that the varam system prevailed in 
the Kosamala village prior to the management by the Court 
of Wards. Further, as pointed out by the defendants, there 

e is nothing to show that these proceedings relate to the Kosa- 
mala village also. Admittedly they deal with the settlement 
of the Zamindari tract. No doubt one of the proceedings, 

6 No. 6589, as pointed out by the learned Advocate-General, 

refers to classification and assessment of an area including 
‘inam villages’. This does not specifically show that the 
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Kosamala village is included in these proceedings as there were Zambndar o 
also other inam villages in the Zamindari. However, the : 


v, 
point is not of much importance as none of these documents, Ramayya. 
Ex. JJ series, prove that the varam system prevailed at the Mache 

air, j. 


time when the Court of Wards introduced payment of money 

rents fixed on the block survey system. The evidence given 
“by the tenants shows that money payment must have been the 

system which prevailed even before the Court of Wards took 
up the management and confirmed it. Ex. I prepared in 

1835 is an account of the year 1826 prior to the management 

of the Court of Wards. This refers to the kist of wet and 
. dry land. This means assessment of revenue in money. In 
Ex. XX, dated 1860, a complaint preferred by five men of 
Kosamala to the Acting Principal Assistant Collector of 
Ganjam District, reference is made to the fact that the lands 
directed to be put in complainant’s possession bore a kist of 
Rs. 76. Ex. J states that the village has been providing an 
average net profit of Rs. 2,000. It also says that the assess- 
ment comes to Rs. 5 an acre. Ex. IV under column 15 
makes mention of cash rent as per lease by the Zamindar and 
gives the rates. Ex. K also refers to cash payment. The 
evidence given by the defendants shows that money rents 
prevailed in this village from 1826 to 1865. Admittedly 
it prevailed since that date also. It is suggested that it must have 
prevailed prior to 1826 as well. According to the Mustajari 
or Kosht Guta system the Zamindar received payment due to 
him in money. It seems to me that the reference to kisfs and 
omission of any indication of the existence of sharing system 
show the contentions of the defendants to be true. On 
this point the District Judge has come to a correct conclusion 
and I agree with his opinion. It follows that the plaintiff has 
not made out a case that he is entitled to claim rent in kind 
from the defendant in respect of their holdings. The prayer 
for declaration and injunction as regards this right cannot 
therefore be granted to him. 

The third question for consideration is as regards the e 
nature of the arrangement effected by the Court of Wards in 
1869. It is alleged by the plaintiff that it was introduced 
“for all time in respect of the village and is detrimental to the ° 
interests of the trust.” (See paragraph g of the plaint.) The 
defendants allege that “the Court of Wards did nothing by 
way of innovation but simply confirmed the system that always 
prevailed.” (See paragraph 10 of the written statement.) 5 
There is no evidence that a permanent arrangement fixing 
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the rates for ever binding on the estate as a permanent settle- 
ment was ever introduced by the Court of Wards. As I have 
already shown payment of rent in money prevailed when the 
Court of Wards took up the management. By block survey- 
ing the Zamindari and settling the rates on that 
system they only placed the existing arrangement on 
a more scientific and definite basis. There is no 
evidence to show that they effected what may be 
called alienations of land by giving permanent leases on fixed 
money rates as contended for by the plaintiff. It is admitted 
that the lands are annually leased out. The fact that the 
game rates continued in the leases does not show that the 
arrangement of 1869 was a permanent one. In this view. 
the question as to whether a trustee can make permanent alie- 
nations of trust property by granting perpetual leases docs not 
really arise for consideration, though Mr. Venkatramana Rao 
for the respondents argues that, even if considered as a per 
manent arrangement_—as his clients assert it to be—it is biad- 
ing on the Estate inasmuch as it was introduced by the Court 
of Wards on account of extreme necessity. However, the 
question of law argued does not really arise for decision. The 
arrangement introduced by the Court of Wards has not been 
shown to be detrimental in any way to the interests of the 
trust; on the other hand, it appears that the revenues of the 
trust have really increased as a result of this measure. Since 
the arrangement is not a permanent one and has not beer 
proved to be detrimental to the trust, the plaintiff is not en- 
titled to a declaration that the settlement is not binding on 
him. His remetly, if he‘is so advised, will be to take appro- 
priate proceedings to alter the prevailing rates if he can make 
out a proper case. ‘ 

If the arrangement is to be regarded as a permanent onc, 
then, according to the decision of this Court, the plaintifs 
suit would be governed by Art. 144 of the Limitation Act 
see Vidya Varuthi v. Baluswami (14), Ranga Dasan v. Latchu- 
ma Dasan (15:)and Rao Bahadur Govinda Rao v. Chinnathu- 
rai Pillai (16)and it is in time, since the plaintiff attained 
majority in 1913 and the suit was instituted in 1916. 

It follows from the findings given above that the plaintiff 
is not entitled to the declarations and the injunction that he 
has sought for in this case. The appeal must therefore be 
dismissed with costs. 

N.S. Appeal dismissed. 

14. (1921) IL R4 M 831: 41 ML J 3458. 
15. (1924) 48 M L J 114. 16. (1925) 49 M L J 640. 
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[FULL BENCH] 
In THE Hich Court oF JUDICATURE AT MADRAS. 


PRESENT :— SIR C. V. KUMARASWAMI SASTRI, Kt., Offg 
Chief Justice, MR. JUSTICE KRISHNAN, MR. Justice RAME- 
SAM, MR. JUSTICE VENKATASUBBA RAO AND MR. JUSTICE 
CURGENVEN. 


Pinnamameni Basava Sankaram (minor) by 
mother and guardian Rattamma... Appelant* in both (154 
Respondent in $. A. Nos. 100 
and 101 of 1923 on the file 

of the High Court_Pliff.) 
v. 

Garapati Narasimhulu and others ... Respondents (Appel- 
lanis in both 1 to.3 and 
Respondents 2 and 3 in do. 
Defendants 3 to 5,1 and 2). 

Inseboeacy—Hindu father—Adjudication sf—Sale by Ofcial Receiver prior 
to vesting order—Validity of—Subsequent order ef vesting—Efiect of —O ficial 
Receiver if agent of Cowri—Dectrins of ratification—Transfer of Property Act, 
S. 43—A pplicability—Rights of purchaser. 

A Hindu father applied on 24th January, 1918 to the District Court of 
Kistna to be adjudged insolvent. On gist January, 1918 the’ petition was 
“transferred to the Official Receiver for disposal” and the petitioner was adjudged 
insolvent on 35th July, 1918. Thereafter on asth August, 1918 the Official 
Receiver sold certain properties in auction, and duly executed a sale deed. The 
son of the insolvent sued the Official Receiver and the purchaser for a declara- 
tion that the sale was invalid, and for partition and delivery of his share in the 
properties, No order vesting the properties in the Official Receiver had been 
paseed up to then, but pending the suit the District Judge passed on 1st February, 
1921 an order as follows —‘The Official Receiver of Kistna is appointed Receiver 
for the properties of the insolvent with effect from the Yate of adjudication.” 
Held, (1) the Official Receiver is not an agent of the-Court for the purpose of 
the sale and hence a sale effected prior to the passing of the vesting order cannot 
be validated on the principle of ratification; but (2) though the sale was invalid 
at its inception, by virtue of the vesting order dated rst February, 1921 the Official 
Receiver acquired an interest in the properties and the purchaser would ecquire 
a valid title under 8. 43 of the Transfer of Property Act. 


Per Kriskmex, RA (dissenting) :—S. 43 of the Transfer of Property Act 
does not apply to a sale by an Official Receiver and the sale is invalid. 
Appeal under cl. 15 of the Letters Patent against 
the judgment of the Hon’ble Mr. Justice Devadoss, dated 8th 
September, 1924 inS.A.Nos. 100 and 101 of 4923, preferred 
to the High Court against the decrees of the oa of the Sub- 
ordinate Judge of Masulipatam in A.S.No. 1344 of 1922 pre- 
ferred against the preliminary and final decrees of the Court 


tL P A Nos. 135 and 126 of 1924. 13th August, 1926, 
R_67 





F. 


Sankaram 
v. 
Nar asimholu. 


F B. 


Sankaram 
p. 
Narasimbulu. 
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of the Additional District Munsif of Gudivada in O.S. No. 159 
of 1920. 


F. Ramadoss and F. Krishna Mohan for appellant. 

S. Varadachariar and N. Rama Rao for respondents. 

The Court delivered the following 

Jupements — The Officiating Chief Justice — This is 
an appeal against the judgment of Devadoss, J., in S.A. 
No. 100 of 1923. The 2nd defendant applied to the Dis- 
trict Court of Kistna to be adjudicated an insolvent on the 24th 
of January, 1918. On the 31st of January, 1918 the District 
Court transferred the petition to the Official Receiver, the 1st 
defendant. The adjudication order was made on the 15th of 
July,*1918 and the Official Receiver put the property in dis- 
pute to sale at an auction held on the 25th of August 1918, 
and executed a sale deed on the 12thof September, 1919. 
Defendants 3 to 5 are the purchasers under the sale deed. 
The plaintiff who is the son of the 2nd defendant sued for a 
declaration that the sale by the Official Receiver is invalid, and 
for a partition and delivery to him of his share. He alleged 
that the debts contracted by his father were for illegal and im- 
moral purposes not binding on him and that even if the sale is 
valid his interest would not be affected. On the adjudication 
of the 2nd defendant no order vesting the properties in the 
Official Receiver was made as required by S. 16 of the Provin- 
cial Insolvency Act (III of 1907). The properties there- 
fore vested in the Court in the absence of an express order 
vesting them in the Official Receiver. It is clear that before 
the order of adjydication which was passed on the 15th of 
July, 1918 neither the Court nor the Official Receiver could 
have sold the properties, and that immediately, after the 
adjudication was made the properties of the insolvent vested 
in the District Court. After the suit was filed the Official 
Receiver applied to the Court for a vesting order and an order 
was made on the ist of February, 1921. The question which 
we have to decide is whether the order made long after the 
sale deed executed by the Official Receiver, who at the time of 
the execution of sale deed had no power to sell owing to the 
absence of a vesting order, validates the sale. The Act in 
force at the date of the filing of the application by the insolvent 
was Act III of 1907. S.16, cl. (2) of that Act provided that 
on the making of an order of adjudication the whole of the 
property of the insolvent with the exception of the items men- 
tioned in the section shall vest in the Court or in a Receiver as 
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provided therein and shall become divisible among the credi- 
tors. This section is re-enacted as S. 28 of Act V of 1920 
and the relevant clauses are 2 and 3. This is therefore not a case 
where the properties continued to remain in the insolvent but 
a case where after the adjudication order they vested in the 
Court and at the date of the sale they must be vested either in 
the District Court or in the Official Receiver if the vesting 
order was passed. It is not therefore that neither the Court 
nor the Receiver had the power to sell. One of them under 
the Act had the power to sell. 

The sale by the Official Receiver is sought to be validated 
on two grounds, namely, that the Official Receiver being only * 
an officer of the Court and the properties having vested in the 
Court, the sale by the Official Receiver must be treated ås a 
sale by an authorised agent of the Court subject to ratification 
and that the vesting order passed subsequent to the sale had 
the effect of ratifying and validating the sale held by the Off- 
cial Receiver. It is also contended that S. 43 of the Transfer 
of Property Act would apply to a case like the present and 
that even assuming that the Official Receiver sold without 
title the vesting order gave him a subsequent title which the 
purchasers could avail themselves of. 

As regards the first contention, I do not think that thc 
Official Receiver to whom the matter is transferred for dispo- 
sal by the District Judge under the provisions of the Provincial 
Insolvency Act can be said to be an agent of the Court in res- 
pect of any acts done by him. The Official Receiver is an 
oficer appointed by the Local Government under S. 19 of the 
Provincial Insolvency Act(III of 1907)and.-where a matter 
is transferred to him under the powers conferred by the Act 
he is an officer who acts not as an agent of the District Court 
but as a person who under the Act is invested with powers 
specified therein any more than a Court to which a decree is 
transferred fon execution under the provisions of the Civil 
Procedure Code can be said to be the agent of the Court 
transferring the decree. There may be cases where there is 
something in the order of Court transferring 
the - matter to the Official Receiver which 


F. B. 





Sankaram 


v. 
Narasimhulu. 





Kumara- 
swami Sastri, 
Offg. C. J. 


limits his powers or which can be said to constitute him an e 


agent but in the present case no such limitation exists. I do 
nat think that the Official Receiver or the Official Assignee is 
an agent of the Court within the meaning of the Indian Con- 
tract Act so as to enable the Court to ratify any unauthorised 
acts done by the agent. 


a 


F, B. 
Sankaram 
v. 
Narasimhulu. 
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The next question is whether S. 43 of the Transfer of 
Property Act would apply. In order to attract the provisions 
of S. 43 the sale should not fall within S. 2, cl. (d) of the 
Transfer of Property Act. S. 2, cl. (d) enacts.that nothing 
contained in the Act shall be deemed to affect any transfer by 
operation of law or by, or in execution of, a decree or order of 
a: Court of competent jurisdiction, except so far as is provided 
by S. 57 and Chapter IV of the Act. Ido not think that a 
sale by the Official Receiver acting under the provisions of the 
Provincial Insolvency Act is a transfer of property by opera- 
tion of law or by, or in execution of, a decree or order of a 
Court of competent jurisdiction. The order of Court under 
the Provincial Insolvency Act simply vests the property in thc 
Official Receiver and on such vesting he is under the provisions 
of the Act entitled to deal with the property in the various 
modes specified in S. 20 of Act III of 1907, which corresponds 
to S. 59 of Act V of 1920. I may point out that both Ss.20 
and 59 do not require any leave or order of the Court so far 
as the sale of property is concerned. It is only as regards 
cls. (c) to (i) that any leave is necessary. No authority has 
been cited for the proposition that a sale by the Official Receiv- 
er is a gale in execution of a decree or order of the Court and 
attracts the advantages and the infirmities attcnding Court 
sales. Reference has been made to Gaya Prasad v. Baij 
Nath (1) as authority for holding that the sale by the Official 
Receiver is a sale under an order of Court and S. 2, cl. (d) of 
the Transfer of Property Act applies. There the question 
arose under the Companies Act and the sale was by the Official 
Liquidator appointed under the Act who sold under orders of 
Court. The question whether such a sale would be a Court 
sale was left undecided. The learned Judges point out 
that without the order sanctioning the sale the defendant would 
have got no title from the Official Liquidator. In the pre- 
sent case there is no order of Court sanctioning the sale by 
the Official Receiver to the first respondent nor was any order 
necessary as the Act gave the Receiver full powers of sale. It 
seems to me that a sale by an Official Receiver acting under the 
powers conferred by the Act and without any leave or sanction 
of Court being necessary stands in the same position as a sale 
by a person in Whom property vests by law for the purpose of 
administration of an estate subject of course to such protection 
as the law allows to judicial officers acting in execution of 





1. (1892) IL R 14 A 176. 
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their office. Though property vests in the Receiver by opera- 
tion of law the transfer by him is a transfer by one party to 
another and cannot be said to be a transfer by operation of 
law in favour of his vendee. Viewing the same in this lignt, 
I am of opinion that the present case falls within S. 43 of the 
Transfer of Property Act. There is always an implied cove- 
nant by the vendor that he has title to sell. S. 55 contains 
implied covenants in sales of immoveable property and there 
can be little doubt that when a person sells property there is an 
implied covenant that he has power to sell. Even assuming 
that all that the Official Receiver can sell is the right, title and 
interest of the insolvent, still the Offcial Receiver covenants 
that he has authority to transfer such right, title and interest 
as the insolvent has. It is of course open to him by apt cove- 
nants to protect himself against any of the infirmities of title or 
any disputes which may arise as regards the sale. But in the 
present case it is not contended that the Official Receiver has 
done so. In the present case the Official Receiver who had 
no power to sell has sold the property. There is as regards 
the vendee who had no notice that no vesting order was passed 
and who was entitled to assume that the Official Receiver was 
clothed with the requisite authority, the implied covenant that 
he has title to sell and there is therefore an erroneous repre- 
sentation that he is authorised to transfer immoveable pro- 
perty, when as a matter of fact he had no such power. The 
transferees in this case paid consideration for and if the Off- 
cial Receiver subsequently got authority to transfer the pro- 
perty there is no reason why such subsequent authority should 
not operate so as to validate the antecedent sale. The case 
comes strictly within the wording of S. 43. I may point out 
in this connection that in cases where after a sale it is sought 
to rectify any defects in the power of the Official Receiver it 
is desirable that notice should go to all the parties interested 
in the property and their objections should be heard as there 
may arise cases where it is undesirable that the Court should 
exercisé its discretion when it is passing orders the effect of 
which would be to validate invalid transactions long after- 
wards and affect the-right of third persons. In the present 
case there is no hardship shown. 

As regards the plea that the debts were contracted by the 
father for illegal and immoral purposes no evidence hus been 
adduced and the appellants’ vakil does not want a remand for 


the determination of that question. 
Xu 


Krishnan, J, 
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I had some doubt whether having regard to the decision 
of their Lordships of the Privy Council in Sat Narain v. Behari 
Lal (2) the Official Receiver could sell the interest of the 
minor which did not vest in him under the guise of exercising 
the power which the father has. In the case of a father who 
is a member of a joint family with his sons the whole joint 
property vests in them jointly. This is not the case where 
the father becomes an insolvent and his interest only vests in 
the Official Receiver. But in view of the decision of the Full 
Bench in Balavenkata Seetharama Chettiar v. Oficial Receiver, 
Tanjore (3) I think the matter is concluded by authority. 

The Letters Patent Appeal fails and is dismissed with | 
costs. 


Krishnan, J. L. P. A. No. 125 of 1924 =_To under- 
stand the points raised in this appeal facts may be briefly 
stated as follows. One Muttayya applied in 1918 to be 
declared an insolvent to the District Court of Kistna. The 
District Judge passed the order “transferred to the Official 
Receiver for disposal” and did nothing else. The Official 
Receiver adjudicated Muttayya an insolvent and instead of 
remitting the case to the District Judge for orders appointing 
him Receiver of the properties and vesting them in him, verv 
carelessly proceeded to sell the joint family property of 
Muttayya and his son, and the contesting respondents pur- 
chased it. Plaintiff has now brought the suit to have it de- 
clared that his half share in the property did not pass by the 
sale and to recover possession of it. While this suit was 
pending before the District Munsif the Official Receiver 
realising his mistake applied in 1921 to the District Judge for 
a vesting order having retrospective effect from the date ot 
adjudication and he passed an order as follows :_ 

“The Official ceiver of Kisma is appointed Receiver for the properties 
of the insolvent with effect from the date of adjudication.” 

This order was passed without notice to any one three 
years after the adjudication. 

We have to consider the effect of this belated proceeding 
on the Official Receiver’s sale for it is. contended that that 
order has validated the sale which admittedly was an invalid 
one at its date as the Official Receiver had no power to sell 
without a vesting order. A number of authorities have laid 
down in this Court that a sale without a vesting order is invalid 

a. (19a4) ILR6L 1:47 ML J 857 (P.C).. 
3. (1926) ss M L J 269 (F B). 


4 
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and the point must now be taken to be settled. The learner 
vakil for the respondent therefore wisely conceded the point. 

There is no provision in the Insolvency Act to enable a 
Court to pass orders with retrospective effect and so far as the 
Judge’s order purports to take effect retrospectively it is 
clearly bad. But the respondents contend that giving it eitect 
as from its date it has validated the sale from that date. The 
argument is put in two ways. It was first argued that the 
Official Receiver in selling the property must be treated as 
having acted as an agent of the Judge and his want of authority 
was subsequently cured by the Judge’s order which amounted 
to a ratification by the principal of the agent’s unauthorised act. 
It was next argued that S. 43 of the Transfer of Property Act 
applied and as soon as the Official Receiver got authority to 
sell, the purchasers could take advantage of it and treat the 
sale to them as valid. 

Taking the question of ratification first I am of opinion 


that the contention cannot be supported. Though it may be, 


as pointed out in Subba Aiyar v. Ramaswami Aiyangar (4), 
the Court could appoint an agent to sell, there is nothing on 
record in the present case to suggest that the Court did appoint 
the Official Receiver as such agent ; in fact he could not have 
done so. [See Kavali Sankara Rao v. Ramakrishnayya (5)']. 
Nor is there anything to show that the Official Receiver pur- 
ported to act as the agent of the Judge. He purported to 
sell on his own authority under the powers given him by tl:e 
Act. The fact that he misconceived his powers does nut 
make him an agent. The theory of agency should not be 
introduced, in my opinion, unless there is some foundation for 
it on facts. The Official Receiver not being an agent and 
not having purported to act as an agent, there can be no valid 
ratification. It is clear law that unless the agent purports to 
act as such his action cannot be ratified by the. principal. In 
this case there is the further difficulty that nothing appears in 
the Judge’s vesting order implying any ratification of the sale 
or even to indicate that he knew of the sale. The'plea of 
ratification must therefore be rejected. 

Turning now to the argument based on S. 43 it seems to 
me with all respect that the section is not applicable to the 
present case. Taking the language of the séction it has first 
to be made out that the Official Receiver made an erroneous 
representation that he was entitled to sell the suit property. 

4. (1920) ILR 44 M 547: 40M L J 209. 
5. (19243) 46 M L J 184. 
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The Offcial Receiver’s sale is in my view in the nature of a 
Court-sale and so far as I can see there is no implied represen- 
tation involved in it. In such sales there is no covenant for 
title. What the Official Receiver sells is merely the title of 
the insolvent if any and the purchaser takes what he can get. 
If the purchaser fails to get a title he does not thereby get any 
claim for damages against the Official Receiver as he would 
against a private seller. Compulsory sales in invitum by Courts 
or by its officers stand on a very different footing from private 
sales. ` 

Again it was argued that the Transfer of Property Act 
was itself excluded from applying tô such sales by reason of 
S. 2, cl. (d) of that Act. The words of the section applicable 
are “transfer by order of a Court of competent jurisdiction” 
leaving out the other words. I am inclined to think that the 
Official Receiver’s sales come within these words. They ate 
in the nature of Court-sales and their validity really depends 
on the order of the Insolvency Court vesting the property in 
the Official Receiver and thus authorising him to sell. The 
sale is a compulsory sale in invitum and the foundation of its 
validity is the order of Court. It is open to the Court to set 
aside a sale by Official Receiver. The Official Receiver is an 
officer of Court and acts as such in effecting sales and not as a 
private individual. The Act as its preamble shows really 
deals only with transfer of property by act of parties. A 
similar point was raised before the Allahabad High Court with 
reference to a sale by the Official Liquidator and their Lord- 
ships were inclined to apply cl. (£) to such a sale though they 
did not expressly decide it. No other authority has been 
cited to us on the point. 

For the above reasons with all respect I would hold thar 


S. 43 cannot be applied to this case. It may be mentioned in , 


conclusion that ‘though the plaintiff raised the plea that his 
father’s debts were illegal and immoral he adduced no evidence 
in support of it. 

Having come to the conclusion that the Official Recgiver’s 
sale was invalid and it has not been validated in any way I 
hold that the plaintiff's suit should have been decreed. I 
would therefore allow the Letters Patent Appeal and dismiss 
the Second Appeal to the High Court with costs in both. 

L. P. A. No. 126 of 1924 follows. 


Ramesam, J. ~—This is a Letters Patent Appeal from the 
order of Devadoss, J., in S.A.No.100 of 1923. The 2nd 
defendant applied to be adjudicated an insolvent on the 24th 
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of January, 1918. The petition was referred for disposal 
on 31st January, 1918 to the Official Receiver of Masulipatan 
who is the 1st defendant. The 2nd defendant was adjudi- 
cated an insolvent on the 15th of July, 1918. The Official 
Receiver held an auction sale of the property on 25th August, 
1918. Defendants 3 to 15 are the purchasers by separate 
sale deeds. The plaintiff is the son of the 2nd defendant. 
He sued for a declaration that the sale by the 1st defendant 
of the plaintiff’s share of the property to defendants 3 to 5 
is invalid and for partition and recovery of his share. When 
the 2nd defendant was adjudicated an insolvent no vesriny 
order in a Receiver was made under S. 16 of the Act of 1907 
under which the proceedings were taken. The result was 
that the whole property of the insolvent vested in the “Court 
under S. 16, cl. 2 (a). It has been held in a series of deci- 
sions in this Court that an express vesting order must be made 
so as to vest the property in the Official Receiver and if no 
such order was made the property vests only in the Court. See 
Official Receiver of  Trichinopoly v. Somasundaram 
Chettiar (6), Rama Aiyar v. Oficial Receiver of Tinne- 
velly (7), Fythilinga Padayachi v. Ponnuswami Padaya- 
chi (8), Kavali Sankara Rao v. Ramakrishnayya (5), 


Sankaranarayana Pillai v. Rajamani (9), Muthuswami Swa- ' 


miar v. Somoo Kandiar (10) and Subba Aiyar v. Ramaswam! 
Aiyangar (4). In the decision in Muthuswami Swamiar v. 
Somoo Kandiar (10) Seshagiri Aiyar, J., seems to have-come 
to the conclusion with great hesitation and gave no reasonsi‘n 
support of the conclusion, being merely content not to dissent 
from the other Judge. In that case, the adjudication was 
made by the Official Receiver In Subba Aiyar v. Rama- 
swami Aiyangar (4) also the petition was for adjudication and 
for the administration of the estate. The Receiver made 
the adjudication but no order was made by the District Juage 
vesting the property in the Receiver. The learned Judges, 
however, held that the words ‘for the administration of the 
estate’ amounted to appointing the Official Receiver an agent 
of the Court. | Whether that case was correctly decided or 
not, in the present case the petition was merely referred to 
the Official Receiver for disposal, that is for adjudication or 
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not as the case may be. It cannot be held that the disposai’ 
of an application for adjudication involves the administraticn, 
of the estate by the Receiver, especially when the Receiver 
cannot deal with the estate until a vesting order has been made. 


‘The decision in Subba Aiyar yv. Ramaswami Aiyangar (4) 


was distinguished in Kavali Sankara Rao v. Ramakrisit- 
nayya( 5 )in which the order was exactly the same as in the prc- 
sent case and it was held that the transfer of the petition for 
disposal cannot be construed as in Subba Atyar yv. Ramaswami 
Aiyangar (4). Inthe case in Sankaranarayana Pillai v. 
Rajamani (9) the Court itself made the order of adjudication 
and then passed the order “referred for further proceedings” 
and the learned Judges construed this to mean that the Officiai 
Receivér of the District should act as Receiver in the particular 
case and the.matter was referred to him and therefore the 
order amounts to an order of appointment. Venkatasubba 
Rao, J., was also of the opinion that the Official Receiver may 
be regarded as having been constituted as agent of the Court 
as in Subba Aiyar v. Ramaswami Aiyangar (4). 

It seems to me that the reasoning in Sankaranarayana 
Pillai v. Rajamani (9) does not help us in the present case as 
the order of reference to the Official Receiver was not made 


' after the adjudication but the reference itself was for the pui- 


pose of adjudication. We cannot imply by the mere use of 
the word ‘disposal’ that it was intended to appoint the Official 
Receiver as the.agent of the Court. Nor did the Official 
Rectiver purport to act as the agent of the Court. The 
result is that the line of reasoning based upon the agency of 
the Receiver does*not avail in this case. Mr. Waradachari 
for the respondent contended that the Court itself can’ rectify 
the defect in the original order by the later order it passed on 
ist February, 1921 long after the sales and after the trial of 
this suit and eight days before judgment of the District Mun- ` 
sif. He relies on Kala Mea v. Harperink (11). I cannot think 
that case while showing that a Court may correct its own 
irregularities in some cases supports the proposition that 1n 
order made on ist February, 1921 can date 
back and validate sales made in 1918. For 
this purpose the only argument that can be urged 
is by relying on S. 43 of the Transfer of Property Act. In 
my opinion it may be said in this case that the Official Receiver 
4. (1920) IL R 44 M 547: 40 ML J 209. 
» 5. (1924) 46 M L J 184. 9. (1923) 46M L J s14. 
` 11. (1908) I L R 36 C 323: 19 M L J 115 (P ©). 
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erroneously represented to the purchasers that he was autho- 
rised to transfer the properties in the suit. There is no 
doubt that he also professed to transfer the properties far 
consideration. I also think that sales by Official Receiver 
will be covered by S. 43 and will not fall under the exemption 
clause, S. 2 (¢) which relates to transfers by operation of law, 
and transfers by a decree or order and transfers in execution of 
a decree or order. The only obstacle that remains in the way 
of the respondent is whether the words “any interest which 
the transferor may acquire in such property” in S. 43 will cover 
the right of a Hindu father to sell the whole joint family pro- 


perty which vests in the Official Assignee according to our judg- 


ment in Balavenkata Seetharama Chetti v. Official Receiver, 
Tanjore (3). I think the words “any interest 
in such property” are wide enough to cover the right of a 
Hindu father to sell the whole of the joint family property 
and are, if at all, wider than the word “property” in S.2(d)of 
the Provincial Insolvency Act which, according to our construc- 
tion, will include such power. On this last ground I am 
therefore inclined to hold, agreeing with Devadoss, J., that 
the appeal must be dismissed with costs. 

Venkatasubba Rao, J. :—It has been held by a Full 
Bench of this Court in Balavenkata Sectharama Chetti v: 
Official Receiver, Tanjore (3) that the conditional power of 
a Hindu father to dispose.of his sons’ interest vests in the 
Official Receiver, and that decision governs the present 
case so far as this point is concerned. 

A further contention has in this appeal been raised that 
the sales by the Official Receiver are bad by reason of the fact 
that when he effects the sales there was no order in virtue of 
which the property vested in him. The following dates are 
material. The 2nd defendant applied to be adjudicated in- 
solvent on the 24th January, 1918. His petition was for- 
warded for disposal to the Official Receiver on 31st Jamuary, 
1918. The Receiver adjudicated him insolvent on 15th 
July, 1918. The properties were sold by auction on 25th 
August, 1918 and sale deeds were executed by the Receiver 
in favour of defendants 3 to 5 on 12th September, 1919. The 
vesting order was made by the Court on 1st Eebruary, 1921. 

This case has to be decided with reference to the Provin- 
cial Insolvency Act (III of 1907). Under S. 18 (1) the 
Court may at the time of the adjudication or at any time there- 


after appoint a Receiver for the insolvent’s property and 
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thereupon such property vests in the Receiver. There being 
no order appointing a Receiver, the question of vesting in 2 
Receiver cannot arise. When the order of the 31st January. 
1918 was made the insolvent had not been adjudicated and 
the Court could not therefore then appoint a Receiver for 
the property of the insolvent. The order of the 31st Janu- 
ary cannot accordingly be construed as appointing the Official 
Receiver by implication Receiver of the insolvent’s property 
Then, can it be said, as has been contended by Mr. Varada- 
chari, that the Official Receiver was the agent of the Court 
for the sale of the property? I do not think that on the facts 
‘of the present case, the theory of agency can be upheld. Under 
S. 16 (2) (a), on the making of an order of adjudication, if 
the insolvent’s property does not vest in the Receiver it vests 
inthe Court. On 31st January, 1918 when the petition was 
forwarded to the Official Receiver an order of adjudication 
had not been made and the property therefore did not vest 
in the Court, and it is thus difficult to accept the argument that 
the Official Receiver was intended to be constituted the Court's 
agént for the sale of the property. Moreover, the words of 
the order ‘forwarded to the Official Receiver for disposal’ 
cleatly show that the functions which the Official Receiver 
was to exercise were delegated judicial functions under S. 52 
and have no reference to the administration under S. 20 of 
the insolvent estate. For these reasons, Sanskaranarayana 
Pillai v. Rajamani (9) and Subba Aiyar v. Ramaswamt 
Aityangar (4) do not apply to the facts of the present case. 
It was next suggested that the Court by making the vesting 
order, dated rst ‘February, 1921 should be deemed to have 
ratified the unauthorised sales. The question of ratification 
does not arise as the Official Receiver did not purport to act 
on behalf of the Court. The contention of Mr. Varada- 
chari based on the ground of agency thus fails. 

It is next contended, that although the transfer was ir 
operative at the outset, it afterwards became operative under 


S. 43 of the Transfer of Property Act. 
Tt runs thus — 


“Where a person erroneously represente that he is authorised to 
transfer certain imfhoveable property and profemes to transfer such pro 
perty for considdration, such transfer shall, at the option of the transferee, 
operate on any interest which the transferor may acquire in such property at 
any time during which the contract of transfer subsista.” 
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“Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of the said option.” 


When the Official Receiver sold the properties in ‘919 
he had no interest in them and was therefore not competent to 
convey them; but in virtue of the vesting order, dated 1st Feb- 
ruary, 1921, he acquired an interest and the transfer operates 
under S. 43 on that interest without any further act on the 
transferor’s part. This is the contention and in my opinion 
it scems to be sound and must be accepted. The section em- 
bodies a rule of equity that when a transferor purports to con- 
vey a property to which he has no title, the transferee must be 


satisfied out of any title which the transferor may afterwards- 


eacquire in the same property. All the requirements of the 
section are here fulfilled. There was an erroneous repregenta- 
tion by the Official Receiver that he was authorised to transfer 
the property. There was no order appointing him a Recciver 
and the property had not vested in him. Believing he had 
the right to deal with it he conveyed the property. The re- 
presentation was, of course, not express, but express repre: 
sentation is not necessary under the law. Representation of 
ownership was implied in the very act of transferring the pro- 
perty and such an implied representation is sufficient for the 
purposes of the section. Angannayya v. Daroor Nara- 
sanna (12) and Shephard and Browne’s Transfer of Property 
Act Commentaries to S. 43. It was next contended that 
S. 43 does not apply, because the preamble to the Transfer 
of Property Act states that the object of enacting it was to 
define and amend the law relating to the transfer of property 
by act of parties and it is suggested that the act of the Official 
Receiver does not fall within the description of “act of parties”. 
I find this to be a fallacious argument, The expression “by 
act of parties ” connotes that the scope of the Act is limited to 
voluntary transfers as distinguished from transfers by opert- 
tion of law. When the property vests in a Receiver on in- 
solvency there is a transfer by operation of law but when a 
Receiver transfers the property to an alienee, the alienation is 
a voluntary transfer and is as much an “ act of parties ” as any 
transfer by a private individual. Section 2 (d) of the Trans- 
fer of Property Act is néxt relied on as furnishing an argument 
against the application of S. 43. The material portion of 
S. 2 (d) reads thus — 

“But nothing herein contained shall be deemed to affect any transfer by 


operation of law or by, or in execution of, a decree or order of a Court 
of competent jurisdiction.” 
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This provision makes it clear that transfers by operation 
of law do not come within the scope of the Act, but, as I have 
said, the sales in question are not such transfers. 


It is next obvious that these sales are not transfers in 
execution of a decree or order of a Court of competent juris- 
diction. Then remains the only other part of the section. 
Are these sales transfers by a decree or order of a Court? 
It is impossible to regard these as such. There is, in the 
present case, no decree or order which may be said to have 
the effect of transferring these properties. Section 2 (d) 
does not stand in the way. Next, it is said that the section 
does not apply to sales forbidden by law on the ground of. 
public policy. This is not such a sale and this argument is 
equally untenable. It is lastly contended that S. 43 does not 
prevent the insolvent’s sons from attacking the sale. I am 
unable to follow this argument. The section refers to trans- 
fer of immoveable property. What the Receiver transferred 
was undoubtedly immoveable property. In so transferring 
immoveable property he exercised the Hindu father’s power to 
dispose of his sons’ shares. The question is, what is that 
that he transferred ? Whether in his capacity as the assignec 
of the insolvent or as exercising the insolvent’s power of dis- 
posal, what the Receiver actually did was to transfer immove- 
able property. That is all that the section requires and I 
do not see how if the Receiver is bound by the transfer, the 
sons are not. I may take an illustration for showing how 
misleading the argument of the learned vakil for the insolvent s 
son is. Let us take a simple case of the father himself trans- 
ferring the property. Let us assume that the father acquires 
a property by purchase as joint family property. Soon after 
its acquisition the father sells it for justifiable purposes. It 
is subsequently found that on the date of the transfer by the 
father, his title was defective as he had not taken, say, a release 
from some party with an outstanding title. When the defect ` 
is discovered it is cured by the father taking the necessary 
release deed. Can it be said that the sons in this case can 
take advantage of their father’s defect of title and contend 
that the property has not passed to the transferee ? Similar 
instances may be given of cases of ward and guardian or bene- 
ficiary and trustee. In these cases it is impossible to uphold 
the contention that while the law forbids the actual transferor 
to rely upon his own defect of title, a third party for whom 
the transferor acts can however defeat this equitable rule and 


11.) THE MADRAS LAW JOURNAL REPORTS. $43 


commit a fraud. I am clearly of the opinion that S. 43 applics 
and I therefore accept the contention based on that section. 

Another point has been urged by Mr. Varadachariar, 
namely, that the Court is bound to set right its own mistake 
and for this he relies upon the very strong observations of 
Lord Macnaghten in Kala Mea v. Harperink (11). lam 
not prepared to say that this contention is unsound, but I re- 
frain from expressing any opinion at present on that pomt. 

The appeal fails and is dismissed with costs. 

L. P. A. No. 126 of 1924 follows. 

Curgenven, J, — 1 agree that the order of 31st January. 
1918 was not a vesting order, if only for the reason that under 
"S. 56 of the Provincial Insolvency Act the Court cannot pass 
such an order before the order of adjudication is passed. 

Three separate lines of argument have been employed 
to support the position that the Court can validate its Official 
Receiver’s sale by passing a subsequent vesting order. The 
first is that if the property does not vest in the Receiver it 
vests in the Court, and, the Receiver being an officer of the 
Court, we may regard Court and Receiver as one, and an act 
done by either as done by that single agency. The second 
argument would make the Receiver the Court’s agent, thus 
enabling the Court to ratify an act under S. 196 of the Indian 
Contract Act. The third argument is based on S. 43 of the 
Transfer of Property Act. 

I do not think it necessary to discuss the merits of the 
first and second arguments, because it appears to me clear 
that the case may be brought under S. 43 of the Transfer of 
Property Act. That section is a branch of the Law of 
Estoppel, and the first requisite is that the transferee should 
have been misled into the impression that his transferor had 
title to transfer. It appears to me that where an Official 
Receiver sells the property of an insolvent, it may be presumed 
without more that a purchaser erroneously believed him to 
have authority to do so, and it is not necessary in order that 
such purchaser may be protected under S. 43 that he should 
have instituted any further inquiries. The section itself con- 
tains nothing which would make it inapplicable to a sale by a 
public servant, but reliance has been placed on the terms of 
S. 2 (d) and, should any ambiguity be found therein, of the 
preamble. Section 2 (d) provides that nothing contained in 
the Act shall be deemed to affect “ any transfer by operation 
of law or by, or in execution of, a decree or order of a Court 
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of competent jurisdiction.......... ” No difficulty seems to 
be presented by the words “transfer by operation of law” 
which, however widely they may be construed, cannot cover 
a sale by a Receiver of an insolvent’s property. Such a sale 
is frequently a matter of discretion and so a voluntary act on 
the part of the Receiver, as the purchase is on the part of the 
buyer, and, although the Receiver.may be a public officer, the 
transaction is not the less an act of parties on that account. 
The ordinary rules relating to stamps and registration apply 
to such sales. 

The next phrase to be considered is “bya decree or order 
of a Court of competent jurisdiction”. It would, I think, be, 
a misuse of language to say that a sale was by order of, the 
Court for the mere reason that the Court had passed a vesting 
order in respect of the whole assets. An Official Receiver 
is not required to obtain the Court’s sanction before selling 
any portion of the property, nor is such sale subject to the 
Court’s confirmation. There is an Allahabad case Gaya 
Prasad v. Baty Nath (1) in which the question was raised 
but not decided, whether a sale by the Official Liquidator, in 
the process of winding up a company, fell within S. 2 (d) of 
the Transfer of Property Act, but since the learned Judges 
observe that without the order sanctioning the sale the defend- 
ant would have got no title from the Official Liquidator, 1 in- 
fer that there was a specific order of Court sanctioning that 
particular sale. If that was so, the argument for excluding 


“such a sale from the provisions of the Act would be stronger 


than where only a general vesting order has been passed. 
Nevertheless, enough doubt was felt for the Bench to add the 
advice that Official Liquidators who take leases and subsequent- 
ly as such liquidators sell the interest of the lessee had better, 
for their own protection and to avoid any question of their 
continuing liability, execute in favour of the purchasers wrictcn 
assignments of the leases and see that they are registered. In 
other words, they should observe the formalities required for 
a transfer by act of parties, 
There remains to be considered the effect of the words 
“in execution of a decree or order of a Court of competent 
jurisdiction, ” and it would, I think, be unduly extending the 
meaning of these words to hold that a sale of property vested 
in the Official Receiver by order of the Court is in execution 
of that order. In one sense, no doubt, the sale is in pur- 
suance of or “ in execution of ” the order, since such an order 
1. (1892) TLR 14 A 176. 
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has ordinarily in contemplation a realisation of assets by sale. 
But attaching to ‘‘ execution ” the meaning which it bears in 
relation to judicial proceedings, I conclude that such a sale 
falls outside the scope of the exception. I agree therefore 
that the appeals must be dismissed with costs. 
T.S. V. Appeals dismissed. 
IN THE Hicu COURT OF JUDICATURE AT MADRAS. 
Present MR. JUSTICE PHILLIPS AND MR. Justicr 
MADHAVAN Nair. 
Sundaramma ... Appellant* (151 respondent in 
S. A. No. 318 of 1922 on the file 
of the High Court__ist defendant) 





v. 
Vetkatasubbier and others ... Respondents (Appellant 
and respondents 2, 3 and 4 in do 
Plaintif and defendants 2, 3 and 4). 

Hindu Law—Adeption—Wife of the adoptive father dead at the time of 
adoption—Adopted boy adhether becomes her legal heir. 

The adopted son of a person hose only mrife had died before the adoption 
becomes the son of that wife so as to be ber legal heiz and can inherit to her 
relations, : 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Dewadoss, dated the 
30th September, 1924 in S. A. No. 318 of 1922t preferred 
to the High Court against the decree of the District Court of 
Salem in A. S. No. 207 of 1920 preferred against the decree 
of the Court of the District Munsif of Krishnagiri in O. S. 
No. 122 of 1919. 

C. V. Anantakrishna Aiyar for appellant. 

V. Govindarajachari for A. Krishnaswami Aiyar for res- 
pondents. 

The Court delivered the following 

JUDGMENTS :—Phillips, J. The question in this appeal 
is whether the adopted son of a man whose only wife had died 
before the adoption becomes the son of that wife so as to be 
her legal heir. This question does not seem to have becn 
directly decided in any case and therefore it will be necessary 
to see how far the authorities support the proposition. In 
the first place it is necessary to consider the principles which 
govern adoption under the Hindu Law. In Uma Sunker 
Moitro v. Kali Komul Mozumdar (1) Romesh Chander 
Mitter, J. observes — 

*L P A No. 139 of 1925. rath March, 1926. 

t Reported In 48 M L J 126. 
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“The theory of adoption depends upon the principle of a complete 
severance of the child adopted from the family in which he is born, both in 
respect to the paterndl and maternal line, and his complete substitution into the 
adopter’s family, as if he were born in it.” 


This theory has been upheld by the Privy Council in 
Nagindas Bhugwandas v. Bachoo Hurkissondas (2). The 
theory then appears to be that the adopted boy by a legal fiction 
becomes the natural son of the adoptive father and pre- 
sumably also of his wife. The question here is not compli- 
cated by the existence of two or more wives. In Narasimha 
Appa Rao v. Parthasarathy (3) their Lordships of the Judi- 

-cial Committee observe : “Only one wife can receive the child 
in adoption so as to step into the position of being its adoptive 
mother” and again “to hold that a child could bear such a 
relationship to more than one mother would be entirely con- 
trary to settled law.” This conclusion appears to be based 
on the theory of adoption, namely, that the adopted son be- 
comes the natural son of the father, and the only way in which 
he can be deemed to be the natural and legitimate son of his 
father is by a fiction that he is the son of that father’s wite 
also. A Hindu son has to offer oblations not only to his 
father’s ancestors but also to his mother’s ancestors. When, 
therefore, he is adopted into a new family, he becomes the 
son of that family and presumably he would offer oblations 
not only to his adoptive father’s ancestors but to his father’s 
wife’s ancestors as well. It would be straining the legal 
fiction of adoption too far to hold that the boy need have no 
mother at all, although this may possibly be necessary in the 
case of an adoption by a bachelor, but that is an exceptional 
case with which we are not concerned now. Ina family in 
which there were two wives, it was held that the wife who 
joined with the father in making the adoption although the 
junior wife was the mother of the boy in preference to her 
senior co-wife. Annapurni Nachtar v. Collector of Tinne- 
velly (4). This was upheld by the Privy Council in 
Annapurni Nachiar v.Forbes (5). Wherever possible 
therefore a mother should be found for the boy and the fact 
that such a mother died before the adoption can be no obsta- 
cle in view of the fictitious character of the whole principle of 
adoption. 





a. (1915) I LR 40 B 270 at 288 : 30 ML J 193 (PC). 

3. (1913) ILR 37 M 199 at 220 -26 M L J 411 (PT). 
4. (1895) TLR 18 M 277:5 MLJ. 

5. (1899) ILR23Mı:9M L J 209 (PO). 
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It is contended for the respondent that even when the 
adoptive father’s wife is alive she does not become the adopt- 
ive mother unless she actively participates in the adoption by 
receiving the adopted boy. This contention is apparently 
based on the literal meaning of the word “prathigrahttha” 
which is ordinarily translated as adoptive. Its literal mean- 
ing is ‘‘ receiving ” and it is contended that unless the boy is 
actually received by the woman she does not become his adopt- 
ive mother. It is well settled that a man can adopt without 
the consent of his wife and even against her consent and in 
either case the adoption is valid. If the adoption is valid 
and the principle is recognised that the adopted boy ought in 
theory to have a mother, it is difficult to accept the proposi- 
tion that he {s not to have any mother at all unless she actually 
receives him in adoption. The argument that the wife be- 
comes the adoptive mother is based on the text of Nanda 
Panditha in Dattaka Mimamsa, Part I, verse 22 + 

HEr consequence of the superiority of the husband by hie mere act of 
adoption, the affiliation of the adopted, as son of the wife, is complete in the 
same manner as her property in any other thing accepted by the husband.” 

In this text there is no qualification of the words ‘son of the 
wife’ such as is sought to be put upon it by the respondent. He 
contends that it only means son in a tertiary sense, as laid down 
by Sarkar Sastri in his commentary on Adoption (page 227). 
When pressed for an interpretation of this tertiary sense, the 
learned vakil had to adopt the conclusion in Sarkar Sastri’s 
book, namely, that he was not really a son for any purpose. 
This seems to be a quite unnecessary deduction for it destroys 
the apparent meaning of the text. If he is not really the son 
of the wife in any sense, why should the text declare that his 
affiliation as such is complete. No doubt Sarkar Sastri in his 
commentary supports the proposition put forward for the 
respondent, but there are very many contradictory statements 
to be found in his commentary. For instance, his observations 
at page 200 are altogether contradicted by those at page 419E. 
Apart, therefore, from this commentary, there appears to be 
no authority for the proposition that the wife ‘does 
not become the adoptive mother unless she actually 
receives the boy. It may also be observed that it 
is only invery rare cases that the wife receives 
the boy as well as the father, and consequently in most cases 
if this contention were to be upheld, the result would be that 
an adopted son who was adopted by the father would have no 
mother at all, for admittedly he is no longer considered to be 
the son of his natural mother and consequently he would be 
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in this anomalous position of a man who has no mother at all. 
If this anomalous position of a man without a mother can be 
avoided, I think it should be as being opposed to law of nature 
to which the theory of adoption is assimilated. The text 
of Dattaka Mimamsa is undoubtedly an authority to the can- 
trary. I may observe that the late Sir Bhashyam Aiyangar j.. 
accepted this proposition in an article ing M. L. J. 231 and 
there appears to be no reason why it should not be adopted. 
If, therefore, the wife becomes the adoptive mother whether 
she takes part in the ceremony or not, then there can be little 
difficulty in pressing the fiction a little further so as to include 
the deceased wife of the adoptive father. The whole theory 
being a fiction, the impossibility of a woman becoming the” 
mothtr after her death must be explained away by the fictitious 
nature of adoption. As her consent is not necessary, the fact 
that the consent cannot be obtained after her death is im- 
material. Į would therefore hold that the deceased wife 
of the adoptive father can become the adoptive mother and 
the adopted son becomes her heir. 

The learned Judge from whose decision this appeal is 
preferred has adopted the arguments of Sarkar Sastri in 
favour of his view, but as I have observed above, these argu- 
ments seem to be based on incorrect principles and an incor- 
rect reading of the text. The appeal must therefore be al- 
lowed and the plaintiff’s (respondent’s) suit dismissed with 
costs throughout. 


Madhavan Nair, J.:._The question for decision is whe- 
ther an adopted son can inherit to the relations of the wife 
of his adoptive father when that wife was dead at the time of 
his adoption. Devadoss, J., answered the question in the 
negative, basing his judgment on the ground that “adoption 
being after the death (of his wife), it cannot be said by any. 
fiction that she took part in the adoption.” According to 
this view an adopted son can be heir only to the wife of the 
adoptive father who joins in the ceremony of adoption and 
who is termed “the receiving mother.” The correctness of 
this view is challenged in this Letters Patent Appeal. 

There is no direct authority on the point; but two tekts in 
Dattaka Mimamsa have a bearing on the question. These are 
Dattaka Mimamsa, s. 1, verse 22, s. 6, verse 50 and are thus 
translated by Stokes -_ 


“In consequence of the superiority of the husband, by his mere act of 
adoption, the affiliation of the adopted, as son of the wife. is complete in the 
same manner as her property, in any other thing accepted by the husband.” .. 
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“The forefathers of the adoptive mother only are also the maternal 
grandsires of some given and the rest for the rule regarding the paternal is 
equally applicable to the matdrnal grandsires (of adoptive sons).” 

Respondent relies strongly on the latter of the abovemen- 
tioned texts in support of his contention. This text shows 
that the relations of the adoptive mother only are the mater- 
nal relations of the adopted son. Iltis pointed out that the 
Sanskrit word “prathigrahiyamatha’”’ corresponding to the 
term “adoptive mother” means “mother who accepts in 
adoption” and therefore, only the relations of a “receiving 
mother” are the maternal relations of the adopted son. It 
is dificult to accede to the argument that effect should be 
given to the literal meaning of the word “‘prathigrahiyamatha” 
arid that it should be understood in the sense of physioal as- 
ceptance by the mother; for, it is well known that the wife of 
the adopter is regarded as the adoptive mother even if she 1s 
not present at the adoption. The wife becomes the adopt- 
ive mother, not because she receives the boy in adoption but 
she is the wife of the adopter__her husband__who takes the 
boy in adoption. The context in which the passage occurs 
does not seem to require that the word should receive its pri- 
mary meaning. The author mentions that the ancestors of 
the adoptive father are the paternal ancestors of the adopted 
son and then points out in the same way that the ‘forefathers 
of the adoptive mother only are also the maternal grandsires 
of the sons given, as distinguished from the ancestors of the 
natural mother. To illustrate this position thére is no need 
to emphasise “acceptance” by the adoptive mother as a neces- 
sary feature in the ceremony of adoption. , Sirkar Sastri in 
his “Tagore Law Lectures on Adoption” interprets the term 

“prathigrahiyamatha” literally. He says at page 419 “But 
it should be observed that although the husband’s son is 
deemed by courtesy to be the wife’s son, yet acceptance by tne 
wife is absolutely necessary to constitute the husband’s adoptee 
her legal son.” See also page 237. These passages sup- 
port the contention of the respondent. But the same learned 
author at page 200, para. 4 of the same volume expresses the 
following contrary view relied on by the appellant, “When the 
adopter is a widower, it might be said that his deceased wife’ s 
ancestors will be the maternal ancestors of the adopted son.’ 
This opinion of Sirkar Sastri is therefore not very helpful in 
deciding this question. 


In support of the theory that there should be a “receiving 


mother” to enable the husband to make a valid adoption, the ' 
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learned Judge refers to Annapurni Nachiar v. Collector of 
Tinnevelly (4) but that was a case where a conflict arose be- 
tween the two married wives of the holder of an impartible 
zemindari as regards the right to succeed to the imparti- 
ble estate, the property of the infant adoptive son of their late 
husband. It was held that the junior wife having taken part 
in the adoption ‘was entitled to preference over her co-wife 
who was not associated by the husband in the act of adoption. 
In the course of his judgment Mr. Justice Shephard points out 
that “Where, however, there are several wives it is said that 
the husband is at liberty to designate the one who shall take 
the place of mother, and that by this means the anomaly of 
assigning several mothers to the adopted son may be avoided.” 
As regards the association by the husband of one of the wives 
in the act of adoption, the Privy Council in affirming the deci- 
sion of the High Court observed thus: 


‘Tt certainly is a reasonable law that the head of a family should be 
able to take action likely to prevent disputes between his widows relative to 


* adoption and the consequences of it. To uniw one wife with himself in adopt- 


ing is one way; and it is satisfactory to find that besides the one direct judicial 
decision there is so much reason and opinion in ite favour and so little against it.” 

See Annapurni Nachiar v. Forbes (5). What has 
there been said as regards the ‘acceptance’ by one mother when 
there are several wives to the adopter does not lead to the con- 
clusion that the “receiving mother” is necessary to validate the 
adoption by the husband. [It is conceded that if the husband 
had only one wife the act of adoption inasmuch as it concerns 
him alone may be performed independently of her. 

The first of the two texts referred to above does not in 
any way support the suggestion that the adoptive mother to 
have the same relation as the natural mother should be one 
who actually receives the boy in adoption. On the other hand, 
inferences drawn from it strongly support the appellant. It 
is undisputed that adoption can be made by the husband witi- 
out the consent of his wife. It may be made even against 
her wishes; her association with the husband in the act of 
adoption is a religious formality which does not show any 
legal significance. “The ceremonial of adoption utterly 
ignores the wife, who need not be present and to whom no 
part is assigned*if she is present” (Mayne’s Hindu Law, 
page 229). When the adoption is made whether with or 
without her consent the wife becomes the adoptive mother of 


4 (1895) TLR 18 Ma77 +5 MLJ xar. 
s (1899) [L RayM1:9MLJ 209 (PC). 





LI.) THE MADRAS LAW JOURNAL REPORTS. gst 


the child by the mere fact of adoption. Adoption is bur a 
fiction inlaw. As observed by Mahmood, J., in Ganga Sahai 
v. Lakhraj Singh (6) “Adoption is itself a ‘second birth” 
proceeding upon the fiction of law that the adopted son is 
‘born again’ into the adoptive family by the rites of initia- 
tion.’ According to Hindu Law, an adopted son occupies 
the same position and has the same rights and privileges in 
the family of the adopter as the legitimate son ......... 
The theory of adoption depends upon the principle of a com- 
plete severance of the child adopted from the family in which 
he is born, both in respect to the paternal and the maternal 
line, and his complete substitution into the adopter’s family, as 
if he were born in it. [See Uma Sunker Moitro v. Kali 
Komul Mozumdar (1) quoted with approval in Nadgindas 
Bhugwandas v. Bachoo Hurkissondas (2)]. As his adop- 
tion puts the adopted son in the place of a legitimate son as 
regards the rites of inheritance in the family of the adopter 
he must be considered to be heir to any rights arising after the 
adoption from his father’s wife’s position in his adoptive 
family, though she was not alive at the time of the adoption. 
To give full effect to the fiction of adoption and to assimilate 
the fact to an imitation of nature, the adopted boy should have 
a mother. I do not think it is impossible to conceive the 
deceased wife as the fictional mother of the adopted child. The 
theory of a “receiving mother” being discarded, I cannot find 
any difficulty in holding that the wife of the adoptive father 
though she was dead at the time of adoption can be considered 
as the adoptive mother. 

It is true that when a bachelor adopts,-the adopted boy 
can have no adoptive mother. Fiction cannot be made to 
assimilate to nature in that case. But there is no reason why 
we should extend that analogy to cases like the present when 
it is possible to give full effect to the fiction by ascribing the 
deceased wife of the husband as the adoptive mother of the 
child. ; 

For these reasons, I hold that the Letters Patent Appeai 
should be allowed and the plaintiff’s suit be dismissed with 
costs throughout. 

Appeal allowed . 





1. (1880) I L R 6 C 256 at 259, 260 (F B). 
2 (1915) I L R 40 B 270 at 288 : so M L J 193 (P CJ. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :_MR. JUSTICE ODGERS. 


David Cutinha - ... Appellant* (Plaintif) 
L, v 
Salvadóra Minazes and others... Respondents ( Defend- 


| ants Nos. 1, 2, 4 to 13).. 

Landlord and tenani—Forfetture—Mulgeni lease—Provision against aliena- 
tion—Mrulgeni lease of part of ihe property demised—Effect ef—Landlord’s 
right te claim forfeiture—Rule of construction, 

A mulgem ieas contained a provision that if the lessee was under necessity 
to alienate his rights, the same was to be surrendered to the plaintiff on obtaining 
ethe value of improvements and it was only in the event of the plaintiff refusing 
in writing to take the property that the rights could be alienated to others. 
Then followed a clause as to re-entry. The lessees alienated portions of the 
demised properties by granting a malgeni lease and thereupon the plaintiff 
claimed to enforce his right of forfeiture. Held, the rule of construction 
applicable to such cases is that a forfeiture clause should be very strictly 
construed, and as the words of the lease do not contain any restriction on aliena- 
Gon of a portion of the demised premises, the landlutd is not entitled to claim 
forfeiture. Case-law referred to. 

The grant of a malgeni lease is an alienation. 

Second Appeal against the decree of the District Courc 
of South Kanara in A. S. No. 239 of 1922 preferred against 
the decree of the Court of the Principal District Munsif of 
Mangalore in O. S. No. 110 of 1920. 

J. A. Pinto for appellant. 

B. Sitarama Rao for respondents. 

The Court delivered the following 

JupGMENT :—This is a case which has taken some time 
to argue as it involves the question of forfeiture of a mulgens 
lease. The lease is contained in a decree (Ex. A) of the 30th 
August, rg1o. It sets out, f 

SIf there is necessity to alienate the said mulgeni right and the right 
of improvements, the same should be surrendered to plaintif only on receiving 
from him the value of improvements fixed by four wise men, and it should not 
be alienated to any other parson by means of mortgage, sale, gift, ete, in 
any manner whatever. [f the plaintiff refused in writing to take the property 
on paying the value of the improvements in that manner, the defendante may 
alienate the same to other persona If in contravention to this, the defendants 
alienate their right, the said alienation and also the mwlgex: right should be 
cancelled and the property should come under plaintifs possession.” ; 

The alienations complajned of consist of the grant of a 
mulgeni lease b} some of the tenants and also the grant of a 
simple mortgage, Ex. J. Both the Lower Courts have held 
that none of these matters falls within the clause restricting 
alienation. The tenants, i. e., the persons in possession at the 


*8 A No. 1701 of 1923. asth August, 1926. 
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present moment seem to be descendants of the original lessees 

and their alienees. Mr. Pinto for the appellant has strenu- 


ously argued that these lessees are entitled by arrangement- 


among themselves to some kind of definite shares in the leased 
lands. The plaint, it is true, does allege, and in fact was 
obliged to allege that the defendants have alienated portions 
of the leased property. The plaintif also alleges that by 
arrangement among themselves defendants 4 to 6 are in pos- 
session of a particular portion of the leased property. But he 
is careful to add that the said arrangement does not bind him. 
There is some allegation in the written statement that the 
rent was paid in shares. But in one of the written statements 
it is admitted that the mulgar is entitled to receive rent in one 
lump sum. This theory seems to"have been started for the 
first time in this Court and there seems to be no evidence and 
no finding in erther of the Lower Courts that the mulgar ever 
recognised this division or partition, or whatever it may be 
called, among these Indian Catholics. 

A distinction has been attempted to be applied by 
Mr. Pinto in considering cases which I shall shortly notice. It 
is an axiom of the law that a forfeiture clause should be very 
strictly construed. As long ago as 1808 in Church v. 
Brown (1) Lord Chancellor Eldon said: 

“These covenants having been always construed by Courts of Law with 
the utmost jealousy to prevent the restraint from going beyond the exprese 
stipulation.” 

It is admitted and indeed found by the Lower Appellate 
Court that these alienations have been not only of portions of 
the leased property, but even adopting what may call the 
partition theory, extend only to a portion of the defendants’ 
share. That I think at once distinguishes the case from the 
wellknown case of Varley v. Coppard (2), 
which was a case of assignment to a partner and the case of 
Langton v. Henson (3), which is a similar case of assignment 
between partners. There is ample authority in the English 
Law and in fact in the law here too to show that unless there is a 
restriction against the assignment of any portion of the dernised 
property, the restraint on the alienation of the demised pre- 
mises will not prevent the alienation of a portion. Iam not 
impressed with the reasoning of the learned District Judge as 
to the grant of a mulgeni lease not being an alienation. It 
clearly is an alienation. But I think that the respondents 

‘ry, (1808) 15 Ves 258 at 265. 2 (1872) 7 Com Pleas sos. 
3. (1905) 92 L T 805.° 
R70 
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Dara. must succeed on the ground that the restriction on alienation 
zs of a portion of the demised premises is not contained th the 
Salvador words of the lease which I have set out above. It is per- 
Minares. B 
haps not necessary to multiply examples, but there are some 
cases which have been cited and which lend support to the 
contention for the respondent, for instance, in Grouw v. 
Portal (4). Joyce, J. quotes the passage already cited from 
Church v. Brown (1) and says that the dictum of the Lower 
Court has never been disapproved of; and again in Russell 
v. Beecham (5) Scrutton, L. J. says quoting Lord Eldon 
again that “a covenant not to part with possession of premises 
*would not restrain the tenant from parting with a part of the 
premises, these covenants having been always construed by 
Courts of Law with the utmost jealousy to prevent the res- 
traint from going beyond the express stipulation.” In Chatter- 
ton v. Terrel (6) Lord Wrenbury says— 
“Tt is said and said with truth, that if there be a covenant not to assign 
oe underlet the premises, it is not a breach to assign or sub-let part of the 


premises, It was not so stipulated, if those be the words, for the words ‘or 
any pant thereof’ are not found in the covenant.” 


. See also Venkataramana Bhatta v. Krishna Bhatta (7). The 
covenant here, I think, does not restrain the alienation of a 


portion or portions of the property. In that view the decree 
of the Lower Appellate Court was right. 


This Second Appeal must be dismissed with costs. 
Ts SNG; Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT | MR. Justice RAMESAM. 


Mir Mahomed Noorulla Sahib . . Appellant* (Plaintif) 
v. 
Hasarath Kibulai Sayyad Ghulam 
Ghouse Sha Sahib Kadiri Avergal ... Respondent 


(1st defendant). 
Limitation Act, Art. 182, cl. s—“Proper Coart’—Transfer of derste to the 


Mahoney District Cosirt—Reture of the deches by the District Court after six months 
Sahib . ader R. 161, cl. (a) ef the Ciod Rules of Practice—A pplication for execution 
r. te tke District Court after the return of the dearce—Whether one made to a 


rnd e proper Court—Ciwil Rules of Practice, R. 161 (a)—Whether ultra vires—Civil 


Ghouse Sha Precedure Code, S. 41—Failure to execute the decree—Decres-holder doing 
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A decree was transferred by the Court which passed it to the District Court 
of Tanjore. After waiting for six months, the District Court returned the 
decree to the Court which passed it onder R. 161 (a) of the Civil Rules of 
Practice with a certificate that the decree-holder did not apply for execution 
within six months from the date of the receipt of the decree by that Court. The 
decree-holder applied to the District Court for execution subsequent to the return 
of the decree by that Court. 


Held, that the execution application to the District Court after it had 
returned the decree under R. 161 (4) of the Civil Rules of Practice was not 
one presented to the “proper Court” within the meaning of Art. 182, cl. (5) 
of the Limitation Act. Velliappa Chettiar v. Subramaniam Chetty, (1915) 39 
M 485: 29 M L J r7a distinguished. 

Rule 161 (a) of the Civil Rules of Practice is not altra vires, All the 
rules of the Civil Rules of Practice aie supplemental to the Civil Procedure Code. 

Dictum of Seshagiri Alyar, J., to the contrary—in Felliappa Chettiar v. 
Subramaniam Chetty, (1915) 39 M 485: 29 M L J 172 disapproved. b 

Where a decree-holder does nothing for seven months after the decree is 
transferred to another Court, it is a tailure to execute the decree within the 
meaning of S. 41, Civil Procedure Code. Abda Begam v. Muxafar Husein 
Khan, (1897) 20 A 129 and Fithu v. Ganesh, (1923) 25 Bom L R 455 distin- 
guished. 

Appeal against the order, dated 24th April, 1924 of 
the District Court of West Tanjore at Tanjore in A. S. No. 159 
of 1923 preferred against the order, dated 6th April, 1923 
of the Court of the Subordinate Judge of Tanjore in E. P. 
No. 40 of 1923 in O. S. No. 44 of 1923. 

M.8.Vatdyanatha Aiyar and T.S. ktk for 
appellant. 

T.R. Bahan Atyar and S. Muthiah Mudeliar for 
respondent. 


The Court delivered the following . 


JupGMENT :— This is a second appeal arising in execu- 
tion. The decree was obtained in the Sub-Court of Tanjore. 
The decree-holder applied to have it transferred to the Dis- 
trict Court on 25th February, 1926 and it was'so transferred. 
After waiting for six months the District Court returned the 
decree with a certificate that the decree-holder did not apply 
for execution, on 11th September, 1918. Apparently, in 
ignorance of this fact, the decree-holder applied to the Dis- 
trict Court on 8th January, 1919, when he was informed that 
the decree had already been returned under R. 161 (a) of 
the Rules of Practice. The next petition filed was in the 
SublCourt on 12th April, 1921. He was asked how it was 
in time, but he did not represent it with the information. The 
present application was filed on 8th February, 1923. The 
Courts held that it was barred. The decree-holder appeals. 
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If the application of January, 1919 was in time, then the 
application of April 1921 was also in time ; then the present 
application also would be in time. The question therefore 
reduced itself to this, whether the application of January, 1919 
was in time. This again depends upon whether it was pre- 
sented to the proper Court. The decree-holder applied to 
the District Court after the decree had been returned by that 
Court. The case Velliappa v. Subrahmanyam (1) does not 
help the appellant. All that was held there was that where 
a Court to which a decree was transferred did not return the 
decree though six months have elapsed without an application 
for execution, then an application would still lie in that Court., 
But in this case the@Mlecree had been returned. Mr. Vaidya- 
natha Aiyar for the appellant argues that such a retum is- not 
a return within the meaning of S.41 of the Code of Civil 
Procedure. I think it is. It seems to me that R.161(@) of the 
Civil Rules of Practice is only a rule of detail giving further 
guidance to Court in the carrying out of the provisions of 
S. 41, Civil Procedure Code. I do not think they are incon- 
sistent with each other. I cannot therefore hold, as the 
appellant argues, that R. 161 (a) of the Rules of Practice is 
ultra vires. He relies on a remark, in the above decision of 
Seshagiri Aiyar, J., that the rule was not an adjunct to the 
Civil Procedure Code. I do not agree with this remark. | 
think all the rules of the Rules of Practice are supplemental 
to the Civil Procedure Code. It is a rule within the power 
of the High Court, the object being to compel decree-holders 
to be prompt in filing execution petitions in Courts to which 
the decrees are-transferred ; and once a decree is returned 
by the Court to which it was ganal er red: it cannot be said that 
that Court is the proper Court. ` Mr. Vaidyanatha Aiyar 
argues that there is no failure to execute the decree within the 
meaning of S. 41. Nothing having been done for” seven 
months, it seems to me it is a failure. He relies on the ex- 
planation of the word “ failure” in Abda Begam v. Muzafar 
Husein Khan (2) and Vithy v. Ganesh (3). I do not under- 
stand that the definition in these cases is quite an exhaustive 
definition of the word “failure”. It does not appéar that 
there was any Rule of Practice like R. 161 (a) at the time 
these cases were decided. Therefore any of these decisions 
cannot help us. The definition is only confined to the particular 
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latter part of his judgment (which to some extent is inconsis- 
tent with the earlier part), where he holds that the District 
Court of Tanjore was not the proper Court after the decree 
was returned. 

The decree is for a large amount and the result is no 
doubt hard on the appellant. But he must thank himself for 
the result and the law ought not to be made responsible for 
the result of gross laches on the part of the parties. 

. The appeal is dismissed with costs. 


N.S. Appeal dismissed. 


| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT — MR. Justice Devaposs. | 
Gollapalle Sidda Reddi (minor) by 
guardian and father Gangi Reddi 
and another ... Appellants* (Defendants) 
v. 
Deva Jayarami Reddi (minor) by 
next friend, eldest mother 
Atchamma ... Respondent (Plaintif). 
Limitation Aat, Article 118—A pplicability—Natural son—Sutt by, for a 
declaration that the defendant was not the validly adopted som of Irs father 
and fer am injunction restrasmimg defendam from interfering sith 
plaintifs enjoyment of his propertp—Declaration merely incidental te injunc- 
tien in such ‘suit. 

Held, that Art 118 of the Limitation Act was inapplicable toa suit 
brought by the natural son of A for a declaration that the defendant was not 
the validly adopted son of bis (plaintiffs) father and for an injunction restrain- 
ing the defendant from interfering with the enjoyment of the property belonging 
to the plaintif. 

Held further, that in such a suit the injunction prayed for was the main relief, 

and that the declaration nought was merely incidental to it 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Chittoor in A. S. No. 154 of 1922 
(A. S. No. 188 of 1922 on the file of the District Court, 
Chittoor) preferred against the decree of the Court of the 
District Munsif of Madanapalle in O. S. No. 269 of 1921. 

P. Chenchiah for P. Venkataramana Rao for appellants. 

S. Varadachariar for -respondent. 

The Court delivered the following 

JUDGMENT The only question in this second appeal i is 
whether the-plaintiff’s suit is barred by limitation under 
Art. 118 of the” Limitation Act. The contention of 


` Mr. Chenchiah is that the adoption was made more than six 
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years before the date of the suit and that the father of the 
plaintiff who could have challenged the factum and validity 
of the adoption did not do so and the plaintiff's claim is barred 
by limitation, and he relies very strongly upon cases which relate 
to reversioners bringing suits for setting aside adoptions. 
The plaintiff is the natural son of the adoptive father. 
The Appellate Court finds that there was no adoption. The 
case of the aurasa son of an adoptive father stands on a dif- 
ferent footing from that of a reversioner. The cause of 
action is one and the same whatever may be the number of 
the reversioners. But the case of a person like the plaintiff 
“is altogether different for the adoption affects him as it affects 
no one else for if the adoption is held valid his right to the 
family property would be cut down under the Hindu Law. 
But if the adoption is held to be not valid then he would 
succeed to the whole of the family property. That being 
so, it is difficult to see how cases which relate to suits by rever- 
sioners would apply to the case of the plaintiff. | 
As Mr. Varadachariar very well put it, if the appellant’s 
contention is to hold good then in the case of a widow making 
an adoption if the adoption is not questioned by her within six 
years of the date of the adoption the adoption could not be 
impeached by anybody. Surely that is not the Hindu Law. 
The mere fact that the father who made the illegal adoption 
was alive for more than six years after the adoption would 
not bar the right of a son born a year or two after the adoption 
to question it. The plaintiff is still a minor and it is difficult 
to see how Art. 118 would apply to a case like this, for the 
cause of action begins from the time when the alleged adoption 
becomes known to the plaintiff. He, being a minor, could 
not be fixed with the knowledge of the adoption from the 
date of his birth. The contention is under S. 2 (8) of the 
Limitation Act, the plaintiff must be considered as a person 
claiming through his father. I am not prepared to accept 
this contention for the plaintiff’s right is quite independent of 
that of the father. It is therefore unnecessary for me to 
consider the cases relied upon by Mr. Chenchiah, Hari Prasad 
Singh v. Sourendra Mohan Sinha (1), Venkata Sivayya v. 
Addemma (2), Ayyadorai Pillai v. Solai Ammal (3) and 
Chiruvolu Punnamma v. Chiruvolu Perrazu (4). 





1. (1922) IL Rr Pat 506 at sar. 

2. (1920) ILR 4g Ma: : 49 ML J Gar. . 
s. (1961) ILR a4 M 495. 
4. (1906) ILR 29 M 390 : 16 ML J 507. 
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The suit is not for a mere declaration ; it is for an im- 
junction as well. The relief as regards declaration is only 
incidental to the main relief, namely, the injunction prayed 
for. For, the allegation is that the defendants 1 and 2 are 
interfering with the enjoyment of the property belonging to 
the plaintiff and the Court is asked to grant a permanent in- 
junction restraining them from doing so. That being so, I 
do not think that the suit is barred by limitation under 
Art. 118. 


In the result the second appeal fails and is dismissed with 
costs of the plaintiff-respondent- 


A.S. V. Appeal dismissed. 


cere . 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice ODGERS AND MR. JUSTICE 
VISWANATHA SASTRI. 


Nah aa Naicker JL Appellant® (Plaintif) 


Vellaya Naicker alias Guruswami 
Naicker and another ... Respondents (Defendants). 


Madras Estates Land Act, Chapter VI—Sale held under—Suit by ryet 
to set aside—Cill Court—Jurisdiction—App plication te set aside sale under 
S. 131 of Ach~Effect—Croil Procedure Code, O. a1, R. 9a(1)—Applicability 
to proceedings wader Act. 

A Civil Court has jurisdiction to entertain a suit brought by a ryot to set 
aside a sale held under the provisions of Chapter VI of the Madras Estates 
Land Act. The fact that the ryot made an unsuccessful application to set 
aside the sale under S. 141 of that Act does not affect the jurisdiction of the 
Civil Court to entertain the suit. 


Per Vimoanadtha Sastri, J.:>—O a1, R. 9a (1) of Civil Procedure Code ` 


does not apply to proceedings under the Estates Land Act. 


Second Appeal against the decree of tht Court of the 
Subordinate Judge of Ramnad at Madura in A.S.No. 74 
of 1921 (A. S. No. 722 of 1919 of the District Court of 
Ramnad at Madura) preferred against the decree of the 
Court of the Additional District Munsif of Srivilliputhur in 
O. S. No. 430 of 1917 (O. S. No. 247 of 1917 on the 
file of the Court of the District Munsif of Sattur). 

B.Sttarama Rao and S8.R.Muthuswami Aiyar for 
appellant. 4 

A. Wenkatarayaliah and L. Venkatanarasiah for 
respondents. : 
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The Court delivered the following 

JUDGMENTS Viswanatha Sastri, J. Plaintiff is the 
appellant. He sued to set aside a sale held under the provi- 
sions of Chapter VI of the Estates Land Act, and for a perma- 
nent injunction restricting defendants from interfering with 
his enjoyment, on the following grounds: (1) that the sale was 
held without due notice to him, (2) that there was no publica- 
tion, and (3) that the price was grossly inadequate. The 
first Court held on all these points in favour of the plaintiff, 
and passed a decree as prayed for. Defendants appealed, 
and the Appellate Court held that a Civil Court had no juris- 
diction to entertain such a suit and allowed the appeal. That 
such a suit would lie has been held by a Full Bench of this 
Courtén Rajah of Ramnad v. Venkatarama Aiyar (1). The 
vakil for the respondents contended that this ruling would 
not apply because, there was an application to set aside the 
sale under S. 131 of the Act, and that O.21, R. 92 (1) of 
the Code of Civil Procedure barred the suit. . This rule runs 
as follows: i 

“Where no application is made under R.89, R.go or R.gt, or where 

such application is made and disallowed, the Court shall make an order con- 
firming the sale, and thereupon the sale shall] become absolute.” = ” ` 

I may here state that S. 89 is similar to S. 131 of the 
Estates Land Act, and it was represented that the applications 
put in by plaintiff ‘under this section were dismissed because 
the proper sum was not deposited. © S. 192 of the Estates 
Land Act relates to the application of the Code of Civil Pro- 
cedure to “suits, appeals and other proceedings under the Act” 
and it lays down that “subject to the other provisions of this 
Act and subject tê the following modifications and additions, 
the provisions of the Code of Civil Procedure shall apply to all 
suits, appeals and other proceedings under this Act so far as 
they are not inconsistent therewith.” And in cl. (2) it is stated 
that S. 310-A (corresponding to R.89 of O. 21) shall not apply. 
Now if R. 89 of O. 21 of the Code of Civil Procedure does 
not apply to proceedings under the Estates Land Act, I fail 
to see how R.g2 (1) of O. 21 can be made applicable simply 
on the ground that S. 131 of the Estates Land Act is similar. 
to R. 89 of O. 21. As observed in the Full Bench case 
above referred to, the jurisdiction of Civil Courts is taken 
away only in cases referred to in 9.189 of the Estates Land 
Act, and it was not even suggested that there is anything in 
this section to bar the suit out of which this Second Appeal 
arises. 





1. (1922) IL Ras M 890 : 43 ML J 264 (E B). 
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l would therefore allow the appeal and setting aside the 
decree of the Lower Appellate Court direct that that Court 
do re-hear the appeal. Appellant will get his costs in this 
Court and costs in the Lower Appellate Court will abide and 
follow the result. Appellant will get a refund of the Court- 
fee paid on the memorandum of appeal. 

Odgers, J.-_l agree. It was stated in the referring 
judgment in Rajah of Ramnad v. Venkatarama Atyar (1) as 
well settled that the Civil Courts have jurisdiction in all cases 
in which they would have had jurisdiction prior to the Act ex- 
cept in so far as such jurisdiction is expressly or by necessary 
implication taken away by the pfovisions of S. 189° of the 
Estates Land Act. The question put before the Fuli Bench was 
quite general in its terms. It is admitted that the only dis- 
tinction between this case and that dealt with by the Full Bench 
is that two unsuccessful applications were made by the ryot 
under S. 131. I cannot see that this makes the slightest difer- 
ence in principle and a suit by a ryot who says that his property 
has been improperly sold is expressly said by the Full Bench 
to be outside the restrictive provisions of the Madras Estates 
Land Act. | agree as to the order proposed by my learned 
brother. 


A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -_Mnr. JUSTICE JACKSON. 


Sundara Naicker ... Petitioner® (Petitioner-defendant) 
Q. 
Potti Naicker ... Respondent (Counler-petitioner 
: —Plaintif). 


Madias Pillage Cowrts Act (I of 1889), Ss. 13 and 73—Discietion of Dis- 
irict Muasif—Interfarence by the High Couri i remsion—Suit for- value of 
damaged crops—IF kether a claim fer the value of “personal property” unthin 
S. 13. : 

A District Munaif has the widest discietion under S. 73 of the Village 
Courts Act and even if facts are established bringing the case within one of 
the three categories which may wariant revision by him°as set forth in the 
«ction, he may still exercise his discretion whether he will interfere Conse- 
quently, it can onky be in very rare exceptional cases that the revisional powers 
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of the High Court will be attracted by any proceedings of a Dimrict Munalf 


‘ under $. 73. 


A party can gue for the value of damaged crops in a village Court, as it 
is a claim for the value of personal property as contemplated by 8. 15 of the 
Act. Personal property is not defined in the Act and presumably it means 
moveable property as defined by the Transfer of Property Act. A 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Sathur, dated 
13th August, 1923 in O.P.No.24 of 1924 (Suit No. 4 of 
1924, Panchayat Court of Sippiparai). 


T. M. Ramaswami Aiyar for petitioner. 
K. S. Ramabhadra Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :— Petitioner seeks to revise the order of the 
District Munsif, Sathur, in O. P. No. 24 of 1924, declining 
to act under S. 73, Madras Act I of 1889. A District 
Munsif has the widest discretion under this section and, even 
if facts are established bringing the case within one of the 
three categories which may warrant revision as set forth in 
the section, he may still exercise his discretion whether he will 
interfere. ‘Therefore, it can only be in very rare and exceptional 
cases that the revisional powers of this Court will be attracted 
by any proceedings of a District Munsif under S. 73. The 
petitioner would have been on stronger ground if he had moved 
this Court to revise the judgment of the Panchayat Court 
itself, but in a petition confined to the decision of the Munsif, 
it cannot be said that he failed to exercise jurisdiction for he 
heard arguments from both sides and it cannot be said that he 
ought of necessity to have set aside the decree, because he has 
full discretion in the matter. Nor in a revisional proceeding of 
this sort, can it be said that to state that he sees no sufficient 
cause to disturb the decree of the Lower Court, is to write an 
inadequate order. 

Two grounds are urged which would be more germane 
to a petition against the original decree. Firstly, that the 
Panchayat Court heard no evidence. This is inferred from 
the record. “ Witnesses examined for the plaintiff nd,” but 
it seems probable that the plaintiff himself was examined and 
there is no suggestion to the contrary in the present petition. 


Secondly, that a party cannot sue under Madras Act I 
of 1899, for the value of damaged crops, inasmuch as it is not 
a claim for the value of personal property as contemplated by 
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S. 13. Personal property is not defined in the Act and pre- 
sumably, it means moveable property and moveable. property 
as defined by the Transfer of Property Act includes growing 
crops. If the cause of action is the destruction of a growing 
crop, a party may sue for its value in the village Court. 

The petition is dismissed with costs. 

N.S. Petition dismissed. 


IN THE HiH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice DEVADOss AND MR. JUSTICE 
WALLER. i 
Jammi Hanumantha Rao ... Appellant* (Plaintiff) 


v. 
Aratla Latchamma ... Respondent (Defendant). 


Probate and Administration Act (F of 1881), S. 69—“Claiming to have 
any interest in the estate of the deceased”—Person claiming maintenance from 
the estate of the deceased-—Persons uthether should claim through the testater— 
Persom claiming property adversely to the testator—Right to exter caveat, 

A person who is entitled to any portion of the estate left by the deceased 
or a right to claim maintenance from the estate of the deceased has an interest 
within the meaning of S 69 of the Probate and Administration Act. It is not 
necessary that he should claim through the testator in order to enable him to 
oppose the grant of probate of the will of the testator. If a person is likely 
to suffer by the grant of probate of a forged will or an invalid will, he bas 
sufficient interest to enter a caveat. Garbiai Dass: v. Pratap Chandra Sheha, 
(1900) 4 C W N 60a; Abhiram Dass v. Gopal Dass, (1889) I L R 17 C 48; 
Pirejshal Bikhafi v. Pestonji Merawanji, (1910) I LR 34 B 459 and Kalajit Singh 
v. Parweshar Singh, (1917) 1 Pat L W 308 not followed. Is the matter of 
the petition of Bhobosoomdiuri Dabee, (1880) I L R 6 C 460; In the matter of 
the petition of Hurre Lall Shdha, (1882) I L R 8C 570; Rahamtullah Sahib v. 
Rama Rao, (1894) I LR 17 M $73; Arakal Bastian Ansap v. Narayana Aiyar; 
(1910) I L R 34 M 405; Syama Charan Baisya v. Prafulla Sundari Gupita, 
(1915) 19 C W N 882 and Akhileruari Dasi v. Haricharan, (1923) 40 CL J 
297 referred to. 

Per Waller, J— The words in S. 69 of the Probate and Administration Act 
“claiming to have any interest in the estate of the deceased” are intended to 
bear the same meaning as the words in the English Act “having a pretending 
interest in the (personal) estate affected by a will.” Kis/ien Dai v. Satyendra- 
math Dutt, (1901) I L R 28 C 441 followed. 


Appeal against the decree of the District Court of 
Ganjam, dated 8th August, 1923 in O. S. No 35 of 1922. 

B. Jagannadha Doss for appellant. 

T. A. Anantha Aiyar, amicus curiae, for respondent. 

The Court delivered the following 

JUDGMENTS  Devadoss, J. The appellant applied 
for the probate of the will of one Narasamma, dated 4th 

*A A O No, 491 of 1923. agrd March, 1926, 
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June, 1920. The grant of probate was opposed by the res- 
pondent who is the widow of the brother of Narasamma’s 
husband, and the District Judge held that it was not proved 
that Narasamma executed the will and dismissed the applica- 
tion. 


Mr. Jagannadha Doss for the appellant raises the 
contention that the respondent was not entitled to oppose 
the grant of probatc as she had no interest in the estate of the 
deceased so as to be entitled to enter caveat under S. 69 of 
the Probate and Administration Act (V of 1881). As there is 


„a conflict of authority on this point and as the respondent has 


not appeared to oppose the appeal, we asked Mr. Anantha 
Aiyaņ to appear as amicus curiae, and we are thankful to him 
for bringing to our notice the cases opposed to the contention 
of the appellant. Under S. 69 "In all cases it,shall be lawful 
for the District Judge, if he thinks fit, to issue citations calling 
upon all persons claiming to have any interest in the estate of 
the deceased to come and see the proceedings before the 
grant of probate or letters of administration.” Whatis the 
nature of the interest which a person should have in order to 
entitle him to enter a caveat? The contention of the appellant 
is that the person who enters a caveat should claim a right to 
the property under the testator, and if he claims the property 
adversely to the testator he is not entitled to oppose the grant 
of probate, for his right would not be affected by the grant of 
probate or letters of administration with the will annexed. 
The respondent claims the right to maintenance out of the in- 
come of the property devised under the will as she is the widow 
of the undivided brother of the testatrix’s husband. The 
relationship is not denied, and the only question is whether the 
claim to maintenance against the property devised by the will, 
granting that the allegation of the respondent is true, would 
entitle her to oppose the grant of probate. In Garbini Dassi 
v. Pratap Chandra Shaha (1) it was held that the right to 
maintenance was not such an interest as would entitle a person 
to oppose the grant of probate. This is a direct authority in 
favour of the appellant. In Abhiram Dass v. Gopal Dass (2) 
it was held by a Bench of the Calcutta High Court that “a 
person not claiming any of the property of the testator but 


disputing the right of the testator to deal with certain property 


as his own has not such an interest in the estate of the testator 
as entitles him to come in and oppose the grant of probate.” 
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The learned Judges observe at page 52: 

“The term” (meaning interest in $ 69) “does not necessarily refer to 
any particular property, but to the claim of any person to succeed by inheri- 
tance or otherwise to any portion of the estate of the deceased by reason of an 
interest, not on an adverse title to the testator to any particular property, 
but in the estate itself, whatever that may consist of The form of the caveat 
too would seem to show that the person who enters a caveat admits that the 
particular property forms a portion of the estate of the testator, but objects 
either to the execution of the will or to the proposed manner of dealing with 
any portion of the estate.” 


The learned Judges declined to follow the two previous 
decisions of the same Court in In the master of the petition of 
Bhobosoonduri Dabee (3) and In the matter of the petition, 
of Hurro Lal Shaha (4). The case in Abhiram Dass v. Gopal’ 
Dass (2) has been followed by other High Courts, In 
Pirojshah Bikhaji v. Pestonji Merwanjt (5) it was held 
following Abhiram Dass v. Gopal Dass (2) that a person who 
wishes to come in as the caveator must show some interest in 
the estate derived from the deceased by inheritance or other- 
wise. The Patna High Court takes the same view in 
Kalajit Singh v. Parmeshar Singh (6) . 

The words of S. 69 are “claiming to have any interest 
in the estate of the deceased.” There is nothing in the word- 
ing of the section to show that the caveator should claim 
interest through the testator. All that is necessary to entitle 
a person to enter caveat is to claim interest in the estate of the 
deceased. © The words ‘interest in the estate’.do not necessari- 
ly convey the idea that the interest should be claimed through 
the testator. If that was the intention of the legislature the 
clause could have been differently worded so as to make the 
meaning clear. In India under the Hindu Law, the widow 


of a co-parcener is entitled to maintenance and if a person: 


disposes of the property as his self-acquisition in favour of 
the legatees, the widow of a co-parcener will be driven to the 
necessity of filing a suit against the executor or legatee and 
proving that it is joint family property. A person claiming 
to be the undivided brother of the testator claims an interest 
not through the deceased but independently of him. 
Can he enter a caveat on the ground that the property devised 
is the joint property of himself and the testator ? It has 
been consistently held that a reversioner is entitled to oppose 
the grant of probate. In Syama Charan Baisya v. Prafulla 
Sundari Gupta (7) it was held by Mookerjee, J. and Chap- 
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man,J.,after an examination of the authorities, “that although 
a reversioner under the Hindu Law has no present alienable 
interest in the property left by the deceased, he has substantial 
interest in the protection or devolution of the estate and as 
such is entitled to appear and be heard in a probate proceed- 
ing.” See also Akhileswari Dasi v. Haricharan (8). Can 
it be said that a reversioner claims through the testator? If 
the principle of law enunciated in Pirojshah Bikhaji v. 
Pestonji Merwanji (5) and Abhiram Dass v. Gopal Dass (2) 
is correct, a reyersioner who does not claim 
through the testator cannot oppose the grant of probate. 
“A Hindu will may contain a power to adopt. A reversioner 
who has interest in preventing the estate from going to, a 
third Person by reason of a forged will containing a power to 
adopt is entitled to protect the estate from going to strangers. 
If a reversioner who has no present interest in the estate is 
entitled to come in and oppose the grant of probate, it is diffi- 
cult to see how a person who claims right to maintenance from 
the estate devised by the testator is not entitled to oppose the 
grant of probate. Under the English Law the personal 
estate is his absolute property and nobody has any right to it 
till he dies. But under the Hindu Law a widow has the 
right to claim maintenance and the widow of an undivided 
co-parcener is entitled to maintenarice. If the property de- 
vised is joint family property the reversioner is entitled to see 
that the reversion is not endangered. In In the 
matter of the petition of Bhobosoonduri Dabee (3), 
Field, J., after a very exhaustive examination 
of the authorities held that under S. 242 of the Succession 
Act any person who can show that he is entitled to maintain a 
suit in respect of property over which probate would have 
effect, possesses a sufficient interest to entitle him to enter a 
caveat and oppose the grant. In that case the testator left 
his widow and two sons and purported to give the entire pro- 
perty to his widow for her life and after her death to his two 
sons. A mortgagee of the son’s share and a decree-holder 
against the other son opposed the grant of probate. Both 
the Judges who heard the case (White and Field, JJ. ) held 
that the mortgagee of the son’s share was entitled to oppose 
the grant of probate as by the will they would be left without 
a remedy. ` 
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In the Court of Probate Act 20 and 21 Vic. c. 77, S. 61 
the wording is: 

“Others having 01 pietending interest in the personal estate affected 
by a will should be cited or summoned and may be permitted to become parties 
or intervene for their respective interests.” 

A portion of that section is practically copied in S.69 of 
the Probate and Administration Act (V of 1881) and S. 242 
of the Indian Succéssion Act (X of 1886) with slight modifi- 
cations. Instead of the words ‘having or pretending interest 
in the personal estate’ the wording in the Indian enactments 
is ‘claiming to have an interest.’ Field, J., observed at 
page 471: 

“As to the test of what constitutes a sufficient interest to en- 
title any particular person to be made a party, according to the view which I 
have already stated, I think it comes to this, that any person has a sufficient 
interest who can show that he ig entitled to maintain a suit in respect of the 
property over which the probate would have effect under the provisions of S 242 
of the Indian Succession Act.” 

The learned Judges who decided Abhiram Dass v. 
Gopal Dass (2) differed from In the matter of 
the petition of Bhobosoonduri Dabee (3) on 
the ground that the rule laid down by Field,J., 
was not adopted by White, J. Though White, J., did not 
lay down the rule in such broad terms as Field, J., yet he held 
that the mortgagee of the son’s share was entitled to oppose 
the grant of probate of the father’s will. In In the matter 
of the petition of Hurro Lal Shaha (4) it was held that a pre- 
sumptive reversioner to property with which a will deals has 
a sufficient interest in the property to entitle him to maintain 
a suit in respect of such property and that he is entitled to 
maintain a case for the revocation of probate. The 
learned Judges followed the decision in Jn the matter of the 
petition of Bhobosoonduri Dabee (3). In Kishen Dai v. 
Satyendranath Dutt (9) a Bench of the Calcutta High Court 
held that 

“the words ‘interest in the estate of the deceased’ in S. 69 of the Probate 
and Administration Act mean ‘interest in the estate left by the deceased’ and 
that a judgment-creditor who but for the will would in execution of his decree 
have a right to seize the proparty or that share of it which should descend to 
his debtor and who alleges that the will has been set up for the purpose of 
defrauding the creditors is a person claiming an interest*in the estate of the 


deceased and as such has a locus s/andi in opposing the grant of the probate of 
the will.” 





2. (1889) IL Ri7 C 48. 3. (1880) ILR 6C 460. 
4. (1882) I LR 8 C 570. 9. (1901) ILR 28 C 441. 
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lt cannot be said that a Hindu son claims through his 
undivided father. If the father devises his property as 
his self-acquisition, is not the son entitled to oppose the grant 
of probate on the ground that it is a perjury? And it can- 
not be said in'such a case that he claims through the father. 
In Arakal Bastian Ansap v. Narayana Atyar (10) it was held 
that the judgment-creditors of the son of the deceased, who 
had attached the son’s interest in his decedsed father’s estate 
before the application for probate, were entitled to oppose the 
grant of probate. It is contended that the Privy Council 
in Nilmoni Singh Deo v. Umanath Mookerjee (11) disallow- 

eed the contention that an attaching creditor of a son’s share 

was entitled to oppose the grant of the probate of the father’s 
will. e Their Lordships did not decide the point but only èx- 
pressed a doubt. They observe at page 28: 

“They entertain grave doubts whether nn attaching cieditor can do so, 
at least in a case which is not founded on the ground that the probate has been 
obtained in fraud of creditors.” 

They give no final opinion upon it. If a testator pur- 
ports to devise his property as his self-acquisition in order ~ to 
defeat his undivided brother or to defeat the claim for main- 
tenance of the widow of his co-parcener, does he not commit 
fraud? and is not the brother or the widow cntitled to 
question the genuineness of the will? In Rahamtullah Sahib 
v. Rama Rao (12) it was held that a legatee under a will or 
a creditor of the testator had not such interest as to 
entitle him to oppose the grant of probate. In the case of a 
creditor the estate is liable whether the will is genuine or not. 
The executor, and if there is no executor, the administrator, 
is bound to pay the debts of the testator out of the estate and 
the creditor will not ordinarily suffer in any way by a false will 
being propounded and probate thereof being obtained. There 
may be cases where it may be to the interest of the creditor to 
oppose the grant of probate if, by obtaining probate, an un- 
scrupulous person or a person of no means is enabled to make 
away with the property of the deceased and thereby defeat 
the creditor. If the probate proceedings are fraudulent any 
person who would suffer thereby is entitled to object to such 
proceedings. In Crispin v. Doglioni (13) the natural son of 
the testator obfected to the grant of probate on the ground 
that by the law of Portugal he was entitled to the whole of 

10. (1910) I L R 34 M 405 
rr (1883) IL Rio C 19: 10 I A 80 (P C) 
12. (1894) ILR 17 M 373. 13. (1860) a Sw & Tr 17. 
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the deceased’s property and that he had instituted a suit in 
Portugal against the executor in which he obtained a decree 
that he should be put into possession of the property. The 
declaration did not state the nature of the suit, nor the ques- 
tions involved in it, nor did the judgment show that the plain- 
tiff was in the same position as a legitimate son. The learned 
Judges held that the foreign judgment alone did not show 
such an interest in the party in whose favour it was made as 
to entitle him to dispute the will. If the judgment of the 
foreign Court had given the property to him the learned 
Judges might probably have allowed him to contest the grant 
of probate.In Brinda Chowdhrani v. Radhica Chowdhrani(14) 
"it was held that the widow of a Hindu testator who had died 
leaving sons had sufficient interest to call upon the executor to 
prove the will in solemn form per testes. At page 494 

they observe: 
“She is entitled to maintenance and if she pleases to institute a salt, 


to have her maintenance made a charge upon the estate of her deceased 
husband.” 


The true principle deducible from the cases is that a per- 
son who is entitled to any portion of the estate left by the 
deceased or a right to claim maintenance from the estate of 
the deceased has an intérest within the meaning of S. 69 of 
the Probate and Administration Act. It is not necessary that 
he should claim through the testator in order to enable him 
to oppose the grant of probate of the will of the testator. If 
a person is likely to suffer by the grant of the probate of a 
forged will or an invalid will he has sufficient interest to enter 
a caveat. 

The next contention is that the judgment of the learned 
Judge is opposed to the evidence in the case. The will 
bears the date 4th June, 1920. The application for probate 
was made only in 1922. ‘The will is said to have been execut- 
ed on the day of the testatrix’s death. She was ill for about 
a fortnight and the will is said to have been written about 
8 a. m. and she died the same afternoon. Persons suffering 
from diabetes are as a rule in a comatic condition before 
death. It is said that she was able to dictate the will at 
8 o'clock, a few hours before her death and she died suddenly 
on account of the boil bursting. The evidence on the side of 
the appellant is not at all satisfactory. The draft of the will 
has not been produced and the chief ‘witness for the appellant 
who is the sole legatee under the will is a karnam and his con- 


14. (188s) IL R 11 C 492. 
R—72 : ; 


Hanumantha 
Rao 


ku) 
Latchamma. 


Devadoss, J. 


Waller, J. 


$70 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


duct in the box was such as to arouse suspicion. A Revenue 
Inspector was said to have been present at the time of the 
execution of the will and he was not examined in the case. It 
was suggested that his presence could not be secured at the 
time when the case came on for hearing. If an application 
had been made to the learned Judge he certainly would have 
granted an adjournment for the examination of the Revenue 
Inspector. The Revenue; Inspector did not attest the will. 

This looks very suspicious. If the willis a genuine will, 

there is no reason why the appellant should not have examined 
the Revenue Inspector as his witness. P. Ws. 2 and 3 are 
relations; and we see no reason to differ from the finding of 
the learned Judge that it has not been satisfactorily prqved’ 
that the will was executed by Narasamma or that at the time 
of the alleged execution of the will she was in a sound disposing 
state of mind. 


Waller, J. __On both points I agree. I think that the 
words in S.69 of the Probate and Adminis- 
tration Act “claiming to have any interest in 
the estate of the deceased ” are intended to bear the 
same meaning as the words in the English Act “having or pre- 
tending interest in the (personal) estate affected by a will.” 
That is the view taken in Kishen Dai v. Satyendranath 
Dutt (9) which I would follow. 

On the merits, I see nd reason to dissent from the conclu- 
sion of the District Judge. , The appeal must be dismissed. 


N.S. ' Appeal dismissed. 





PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Madras.) 
PRESENT :_Lorp FINLAY, Lorp BLANESBURGH, SIR 

Joun EDGE AND Mr. AMEER ALI. 

Mahomed Khaleel Shirazi and Sons... Appellants* (Pliffs.) 


v. 
Les Tanneries Lyonnaises and another ... Respondents. 


High Court (Madras)—Original Side—Jurisdictiom—Contract for sale of 
good; made at Pondicherry by person resident there—Monceys dus under, paya- 
ble at Madras—Suit for recovery of, witk leave sktained—Maintainability— 
Privy CouncilAppeal to—Oompetency of —Decree dismissing suit against ene 
of defexdaxts—No appeal therefrom to Appellate Court—Appeal to Privy Council 
im case of—Crvil Prededure Code, 1908, O. 41, R. 33—Apphcability—Appcal— 





“PC Appeal No. 40 of 1924. 4th February, 1926. 
9. (1901) ILR 28 C 441. 
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Addhional evidence in—-A dmissibility—Conditiens—Civil Precedare Cede, S. 107 
—E fect of creditor and debter—Law as te—Suit by crediter—Defence ef pay- 
meni bo third party—Authority to receive payment—Burden of proving authority 
on debtor. 

The appeal arose out of a suit instituted in the Ordinary Original Civil 
Jurisdiction of the High Court by the plaintiffs, who lived in the City of 
Madras, to obtain a decree against a French Company and their agent M for 
money alleged to be due to the plaintiffs under two contracts for the sale and 
delivery of goods. The French Company carried on business at a place in 
France. M lived at Pondicherry. The first contract was made by M, as 
the agent of the French Company, with the plaintiffs in the City of Madras, and 
the money which might become due under it was payable ata Bank in the City 
of Madras. ‘The second contract was made by M at Pondicherry, and the 
money which might become due under it was payable to the plaintiffs at the Bank 

ein the City of Madras 

‘On objection taken that the suit was not within the cognizance of thg High 
Court in its Original Civil Jurisdiction, Aeld that, as the first contract was made 
in the City of Madras, and it was agreed that the moncy payable under it 
should be paid in the City of Madras, and as it was agreed that the money 
payable under the second contract should be paid in the City of Madras, and 
as the High Court, under its Letters Patent, gave leave to the plaintiffs to 
bring the suit in the Ordinary Original Civil Jurisdiction of the 
High Court, the salt was within the cognizance of the High Court in its 
Ordinary Original Civil Jurisdiction. 

In the above suit, the Trial Judge gave a decree to the plaintiffs against 
the French Company and dismissed the suit against Af. M was, however, 
directed to pay the plaintiffs their costs of the suit. The plaintiffs did not 
appeal against the decree of the Tiial Judge, but the French Company and M 
jointly appealed against the decrees which had been made against them. On 
that appeal, the High Conrt found that the French Company was ndt liable 
to pay anything in respect of the claim under the second contract, and by its 
decree modified the decree against them made in respect of their liability under 
the first contract, with certain costs, and dismissed the suit against Mf. 

On appeal preferred by the pleinsffs against that decree in appeal, held, 
that the appeal to His Majesty in Council, in so far as M was concerned, was, 
in effect, an appeal direct to His Majesty in Council from the decree of the 
Trial Judge, and was not allowable under Civil Procedure Code, 1908, or under 
the Letters Patent of the’ High Court. O. 41, R. 33, Civil Procedure Code, 
was not intended to apply to such an appeal. 

The High Court as an Appellate Court has, under S. 107 of Civil Proce- 
dure Code of 1908, power to thke additional evidence. But it is a power 
which should be exercised by an Appellate Court with much caution and only 
in suite where it is satisfied that in the interests of justice it should be exercised, 
and that such additional evidence when admitted will be evidence which, if 
produced at the trial, would have been admissible. 

When a creditor sues the debtor for thé payment of a debt and the defence 
is that the debtor paid the debt to another person, it is “for the debtor to 
prove that the other person kad or'had ‘been held out to the debtor by the 
creditor as having had the authority of the creditor to receive payment of the 
debt on behalf of the creditor. 


Appeal from a decree of the High Court, Appellate 
Jurisdiction (Coutts Trotter and Ramesam, JJ.), dated the 


Tanneries 
Lyonnalses. 


Sir John 
Edge. 
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14th March, 1922, varying a judgment of the same Court, | 
Original Civil Jurisdiction (Phillips, J.), dated the 20th 
October, 1920. 

The facts appear fully set out in their Lordships’ judg- 


ment. The case is only reported with reference to the point 
of law. 


E. B. Raikes for respondent No. 2 took the prelimi- 
nary objection that the appeal was not competent. The suit 
was dismissed against this respondent by the Trial Judge, and 
the appellant not having appealed, the decree became final. 
Neither the Letters Patent (Madras), S. 39, nor the Civil 
Procedure Code, 1908, O. 41, R. 33 confer on the appellant ° 
any further right of appeal. Such right is extinct, and “his 
present appeal, in effect, seeks to revive it. Gangadhar v. 
Banabasi, (1915) 22 C. L. J. 390 and Bhaidas Shivdas v. 
Bai Gulab, (1921) L. R. 481. A. 181. 


Sir George Lowndes, K. C., K. Brown and 


TT. C. K. Kurup for appellants replied. 


A. M. Dunne, K. C. and B. White for respondents. 


4th February, 1926. The Judgment of the.Board was 
delivered by 


Sm Jonn Epce_—This is an appeal by the plaintiffs from 
a decree, dated March 14, 1922, of the High Court at 
Madras, which was made in its Appellate Civil Jurisdiction 
and varied a decree dated October 20, 1920, of a Judge of 
the same Court, which was made in the Ordinary Original 
Civil Jurisdiction of the High Court. 

The.appeal arises in a suit which was instituted with the 
leave of the High Court on February 3, 1919, in the Ordinary 
Original Civil Jurisdiction of the High Court by the plaintiffs, 
who live in the City of Madras, to obtain a decree against 
Les Tanneries Lyonnaises and their agent Monsieur J. Mar- 
ret for money alleged to be due to the plaintiffs under a con- 
tract for the sale and delivery of goat skins under a contract 
of May 25, 1917, and under a contract of January 26, 1918, 
for the sale and delivery of sheep.skins. There was another 
defendant to the suit named C. Sowrimuthooroya Oodayar, 
against whom no relief was claimed. The suit was tried, 
and the decree of the Trial Judge was made in the Ordinary 


; Original Civil Jurisdiction of the High Court. 


The French Company carries on business at Oullins, near 
Lyons, in France. Marret and Oodayar live at Pondicherry. 


4 


kd 
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The contract of May 25, 1917, was made by Marret, as the 
agent of the French Company, with the plaintiffs in the City of 


Madras, and the money which might become due under it was . 


payable at a Bank in the City of Madras. The contract of 
January 26, 1918, was made by Marret at Pondicherry, and 
the money which might become due under it was payable to 
the plaintifs at the Bank in the City of Madras. 

The Trial Judge made, on October 20, 1920, a decree for 
Rs. 1,76,242'0-5 with interest thereon and for costs against 
the French Company, and by his decree dismissed the suit 
against Marret and Oodayar, but decreed that Marret should 
pay to the plaintiffs taxed costs and interest thereon. The 
plaintiffs did not appeal to the High Court agiinst the decree 
of the Trial Judge dismissing the suit against Marret. ° They 
had obtained a decree against the French Company for their 
entire claim, and with that they were then content. As appears 
by the record, the French Company and Marret jointly appeal- 
ed to the High Court against the decrees which had been 
made against them. On that appeal the High Court found 
that the French Company was not liable to pay anything in 
respect of the claim under the contract of January 26, 1918, 
and by its decree modified the decree against them made in 
respect of their liability under the contract of May 25, 1917, 
with certain costs, and dismissed the suit against Marret and 
‘ Oodayar. Against that decree of the High Court this appeal 
by the plaintiffs has been brought. 

In the High Court Marret, on behalf of the French 
Company and himself, had filed a joint written statement. 
In this appeal for the first time the French Company and 
Marret are represented by different counsel instructed by sepa- 
rate firms of solicitors. Those learned counsel raised preli- 
minary objections to the appeal, the consideration of which 
their Lordships decided should stand over until the arguments 
on the appeal had been heard. Their Lordships will now state 
what those preliminary objections were and what is their deci- 


sion on them. Each of the learned counsel contended that 6 


the suit was not within the cognizance of the High Court in 
its Original Civil Jurisdiction. The learned counsel for 


Marret further contended that this appeal toHis Majesty in ° 


Council is, in effect, an appeal against the decree of the Trial 
Judge dismissing the suit as against Marret, from which 
decree the plaintiffs had not appealed, and that such an appeal 
was not allowed by the Code of Civil Procedure, 1908, or by 
_ the Letters Patent of the High Court. 


s 
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As to the objection that the suit was not within the 
cognizance of the High Court in its Original Civil Jurisdiction, 


- their Lordships find that the contract of May 25, 1917, was 


made in the City of Madras, and it was agreed that the 
money payable under that contract should be paid in the City 
of Madras, and that it was agreed that the money payable 
under the contract of January 26, 1918, should be paid in 
the City of Madras, and further find that the High Court, 
under its Letters Patent, gave leave to the plaintiffs to bring 
the suit in the Ordinary Original Civil Jurisdiction of the 
High Court and consequently hold that the suit was within the 
cognizance of the High Court in its Ordinary Original Civil 
Jurisdiction, and disallow that objection. 

As to the objection especially raised by the learned coun- 
sel for Marret, that as the plaintiffs had not appealed against 
the decree of the Trial Judge dismissing the suit, excepting as 
to costs, against Marret, no appeal lay against him, their Lord- 
ships have been referred to the Code of Civil Procedure, 
O. 41, R. 33, Gangadhar v. Banabasi (1) and Bhaidas 
Shiudas v. Bai Gulab (2). Their Lordships think that this 
appeal to His Majesty in Council, in so far as Marret is con- 
cerned, is, in effect, an appeal direct to His Majesty in Council 
from the decree of the Trial Judge, which is not allowable 
under the Code of Civil Procedure, 1908, or under the Letters 
Patent of the High Court, and they hold that the Code of ` 
Civil Procedure, 1908, O. 41, R. 33, was not intended to ` 
apply to such an appeal, and they accordingly decide that the 
appeal,.so far as Marret is concerned, should be dismissed, 
but without costs. ` 

Their Lordships will now consider the appeal so far as 
it relates to the French Company alone. The contract for 
goat skins of the 25th May, 1917, was made with the plain- 
tiffs by Marret as the agent of the French Company, and it 
is now admitted in this appeal by the learned counsel for the 
French Company, that Marret, in making with the plaintiffs 
the contract of the 26th January, 1918, for sheep skins, was 


. the agent of the French Company if he represented that he 
, Was making it as their agent. 


The appeal’ inyolves the GOR AD of some compli- 
cated questions of fact. 
{Their Lordships then set out the facts in detail. ] 


x. (1915) 22 C L J 390. 
2. (1921) LR 48 I A181: 40 M L J 519 (PC). 
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Before considering separately the contracts of the 25th 
May, 1917, and 26th January, 1918, their Lordships will 
state, so far as it is necessary to do so in this suit, what is the 
law in India as well as in England with regard to payments of 
debts to a person who, as in this suit, is alleged by a debtor to 
have had the creditor’s authority to receive them on his behalf. 
It is elementary law that when a creditor sues the debtor for 
the payment of a debt and the defence is that the debtor paid 
the debt to another person, it is for the debtor to prove that 
the other person had, or had been held out to the debtor by 
the creditor as having had the authority of the creditor to 
receive payment of the debt on behalf of the creditor. 


+ In the joint written statement which, according tp the 
record, the French Company and Marret filed, it was alleged 
that payments had been made to Oodayar as a partner of the 
plaintiffs. It was proved at the trial that Oodayar was not 
a partner of the plaintiffs in either of the contracts with which 
this suit is concerned. That defence was abandoned and it 
was alleged by Marret in his evidence, as their “ Lordships 
understood his evidence, that Oodayar had been authorised by 
the plaintiffs to receive the payments on their behalf and later 
that Oodayar had been held out by plaintiffs to him as having 
their authority to receive them. That authority and the 
alleged holding out of it is not admitted and is denied by the 
` plaintiffs, and in their Lordships’ opinion there is no reliable 
evidence that Oodayar ever had or had been held out as having 
any such authority. 


[The judgment then deals elaborately with the evidence 
on record relating to the French Company, finds that the 
agent had not acted honestly and that the decree of the Trial 
Court should be restored. It concludes as follows :_] 

Their Lordships think that in fairness to the French 
Company they should state what the French Company allege 
was the position in which that Company found itself after this 
appeal to His Majesty in Council had been presented. The 
French Company say that they were first informed by the soli- 
citors in London appearing for Marret that this appeal had 
been presented, and as their Lordships | understand the 
French Company’s statement that Company had pre- 
viously no knowledge that a „suit against them and 
Marret had been brought. The French Company say that 
the proceedings in the suit in Madras were defended by Mar- 
ret without the knowledge or consent of the French Company, 
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and that on receiving that information from Marrets London 
solicitors that this appeal had been presented, the French 
Company was advised that they should be separately repre- 
sented in this appeal, and instructed their London agents that 
their case in the appeal should be settled and lodged with all 
due expedition. If facts could have been proved which would 
have justified application to amend the decree no such applica- 
tion was made. 


There is one other question raised by the appellants in 
this appeal. It relates to the admission in evidence by the 
Appellate Court of documents which were’ not in evidence 
“before the Trial Judge. The High Court as an Appellate 
Court had, ‘under S- 107 of the Code of Civil Procedure, 1998, 
power to take additional evidence. In their Lordships’ opinion 
it is a power which should be exercised by an Appellate Court 
with much caution and only in suits where it is satisfied that in 
the interests of justice it should be exercised, and that such 
additional evidence when admitted will be evidence which, if 
produced at the trial, would have been admissible. The addi- 
tional evidence, admission of which is complained of on behalf 
of the appellants, however much it may have affected the judg- 
ment in the Court of Appeal, has not affected the judgment of 
their Lordships in the slightest degree. 

Their Lordships will humbly advise His Majesty that 
the appeal, so far as it relates to Les Tanneries Lyonnaises, 
should be allowed, and the decree of the High Court in appeal 
should be set aside against both respondents, with costs paya- 
ble by Les ‘Tanneries Lyonnaises, and the decree of Phillips,J., 
should be restored and affirmed, and that the appeal, so far 
as it relates to Monsieur J. Marret, should, save as aforesaid, 
be dismissed without costs. The respondents, Les Tanneries 
Lyonnaises, should pay to the appellants their costs in the High 
Court and in this appeal. 


Solicitor for appellants : Douglas Grant. 


Solicitors for first respondent : Thompson, Quarrell and 
Atineave. 


Solicitors for second respondent : Josselyn and Elwes. 
A. de M. ` Appeal allowed. 


e 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Bombay.) 
PRESENT : LORD BLANESBURGH, LORD DARLING, SIR 
Joun EDGE, MR. AMEER ALI AND LORD SALVESEN. 


Bai Nagubai Manglorkar ... Appellant* - 


v. 
Bai Monghibai (since deceased) and 
others ` ... Respondents. 

Hindu Lew—Concubine (“Avaruddhe stri’)—Right to maintenance from 
deceased poramour’s estate. 

Under Hindu Law, a woman who hes lived consistently with, though note 
in the same house as, her paramour until his death, as his permanent concubine 
(awaruddha siri), and observed fidelity to him; is, upon his death, entitled to 
maintenance out of his estate. Slavery being no longer existent in India, 
and the concubine no longer being a slave of the household as in ancient 
times, her common residence with the paramour and the rest of his family is no 
longer essential for ensuring her tight to such maintenance, so long as the con- 
cubinage ia permanent, and her sexual fidelity to him be preserved. 


Niagareddi v. Lakshmawa, (1901) I L R 26 Bom 163 approved. 


Appeal from a decree of the High Court, Appellate 
Jurisdiction (Shah, Ag. C. J. and Crump, J.), dated 11th 
August, 1922, reversing a decree of the same Court in its 
Original Jurisdiction (Kanga, ‘J.), dated 25th ‚November; 
1921. f 

The material facts of the case appear from the judgment 
of their Lordships. 


E. B. Raikes for appellant- The appellant, even on 
the facts found by the Appeal Court, was entitled 
to maintenance; in any event, she was so entitled on 
the facts found by the Trial Judge, and the Appeal Court was 
wrong in differing from him on the facts, as they were likewise 
in allowing a new case of mixed law and fact, not raised on 
the issues, to be put forward in appeal. Neither the texts 
of the Mayuka and the Mitakshara nor the cases cited, 
Khemkor v. Umiashankar, (1873) 10 Bom. H. C. (A. C. 
J.) 381, Vrandavandas v. Yamunabai, (1875)12 Bom. H.C. 
R. 229, Yashvanirav v. Kashibai, (1887) 1. L. R. 12 Bom. 
26, Ningarcddi v. Lakshmawa, (1901) I. L. R. 26 Bom. 
163, Salu v. Hari, 1877 P. J. 34 warrant the imitation put by 
the Appeal Court on*a Hindu concubine’s rights of mainte- 
nance and such restriction is opposed to the whole tendency of 
modern Hindu Law. In any event, the explanation of 


aS a al 
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“avaruddha” by Nilakandha in the Mayuka is conclusive in 
his favour, and governs the case. - 

L. de Gruyther, K. C., Sir G. Lowndes, K. C. and 
J. M. Parikh for respondents.—The appellant was, as found 
by the Appeal Court, merely the deceased’s mistress, and 
there being no text of Hindu Law, as administered in Bombay, 
entitling her to any maintenance from the deceased’s estate, a 
decree for her claim would be against public policy. “The 
Mitakshara and Mayuka apply, if at all, toa Hindu dying 
sonless or to a woman who is ausruddha stri_heither of 
„which are the cases here; and the texts certainly have no appli- 
cation where, as here, the deceased has disposed of his pro- 
perty py will without providing for his mistress. The Appeal 
Court has found on the facts that she did not live with the 
deceased openly as a member of his family, and was neither 
known nor recognised as a dependent member of his family, 
and she is not one of the class of women referred to in the 
said texts. She is not entitled to maintenance as a possible 
female heir, but, at most, to a subsistence-allowance for food 
and raiment only. 

In the course of the argument, the following treatises 
and commentaries were also cited to their Lordships :_Mulla’s 
Hindu Law (3rd Edn.), Art. 459, p. 432 ; Mayne’s Hindu 
Law (8th Edn.), p. 620; Stokes’ Hindu Law, Mitakshara, 
p. 435, Ch. II, Art. ro, paragraphs 27-28; Gharpure’s 
Translation of Mitakshara, p. 406 ; Mandlik’s Hindu Law, 
p. 76.5 

agth April,.1926. The Judgment of the Board was 
delivered by. 

Lord DARLING. — This is an appeal in forma pauperis by 
special leave from a decree of the High Court dated the 11th 
August, 1922, which reversed a decree of that Court in its 
Original Jurisdiction dated the 25th November, 1921. 

The question in the appeal is whether the appellant is 
entitled to maintenance from the estate of one Vasanji 
Madhavji Thaker, deceased. 

The appellant is œ member of the Gurav caste of Hindus, 
and at the age pf twelve years was given into the keeping of a 
Shethia, or rich Hindu, named Gopal Mulji, and lived with 
him for, twelve years and, bore him two children, and during 
that time made the acquaintance of the deceased, who was a 
friend of his and used to accompany him occasionally when he 
visited her. ; =. 5 


. 
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The deceased was a very wealthy Hindu of the Lohana 
caste, who was married, but on bad terms with his wife (with 
whom he did not cohabit) and her two sons, whom by his will 
he afterwards practically disinherited. He was from 
Guzerat and lived in Bombay, and was therefore governed 
by the Mayuka. 

The appellant, when of the age of about twenty-six, had 
to leave Gopal Mulji because of ill-treatment by him. 
The deceased then took her under his protection, and she 
lived with him on terms of affection on either side for at least 


five years before his death, bore him a daughter, was faithful , 


to him during his life, and has been faithful to his memory 
sinte his death. | Such was the esteem of the deceased for the 
appellant that he would have married her had not their differ- 
ence of caste made it impossible. 

After his death she applied to his executors for mainte- 
nance and to his widow and issue to admit her claim thereto, 
and on their failure to comply with her request she instituted 
the present suit, claiming maintenance as a Hindu concubine of 
the deceased in his sole keeping till his death. The respond- 
ents put in written statements in which they alleged that the 
appellant was a prostitute and was not faithful to the deceased 
during his life and had not led a chaste life since his death, but. 
they did not deny that the facts alleged by her, if proved, 
would entitle her to maintenance. 

The following are the issues raised__by counsel for the 
respondents__with the findings of each Court thereon 

(1) Whether the plaintiff (appellant) was in the sole 
keeping of the deceased before his death. 

Both Courts : Yes. 

(2) Whether the deceased paid to the plaintiff a fixed 
monthly allowance of Rs. 400 per month prior to his death. 

1st Court : Payments made averaging Rs. 400 per month. 

and Court: Payments were made; exact amount not 
material. 

(3) Whether the plaintiff has, continued to be. chaste 
after the death of the deceased. >- vy ee aw 

Both Courts: Yes. « av E 

(4) Whether the plaintif i is entitled to ahy and: wnat 
maintenance. 

Ist Court: Yes; reference as to amount. 

and Court: No, 
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At the trial it was proved that the deceased for the last 
five or six years of his life, if not for longer, had left his family 
house in the occupation of his wife and her children and was 
residing almost, if not entirely, with the appellant in a house 
rented in her name, that he had engaged a governess to teach 
her and her daughter, that he kept a motor car for his and her 
use, and that he took her up country with him and told his 
friends to call on him at the house where she lived, that his 
sons visited him there, and that he was nursed there during 
his last illness, and only removed shortly before his death. 

The Trial Judge in his judgment defined the legal posi- 
tion to be that, where a Hindu woman has been kept by a 
Hindu till his death as his permanent concubine__as he fotind 
was the fact in regard to the appellant__his estate is liable for 
her maintenance in the hands of those who take it, even though 
the connection with her was an adulterous one, but that her 
right to maintenance is conditional upon her chastity. 


He stated that the appellant gave her evidence in a very 
straightforward manner, and that he believed her, that he 
thought all the evidence given on her behalf truthful, and he 
disbelieved the evidence on the other side. 


He held that it was established that Vasanji did not care 
for his family, nor they for him, and that he looked to the 
appellant as the person who was a member of his family and 
looked to her for nursing. He passed a decree in appellant’s 
favour for maintenance and directed a reference to ascertain 
its amount. 


The respondents 3, 4 and 5 appealed, but did not in their 
grounds of appeal suggest that, if the Trial Judge’s findings 
of fact were correct, the appellant was not entitled to main- 
tenance. 


At the hearing of the appeal the Appellate Court adopted 
a new contention put forward on behalf of the respondents 3- 
5 by a counsel who had not appeared for them at the trial. 
That contention was that the Hindu concubine of a Hindu, 
though. faithful to him till his death, was not entitled to main- 
tenance from his estate unless she was avaruddha. The 
Appellate Court held that this term is in law applicable only 
to a woman openly kept by a Hindu in his own family and as 
a,member of his family. They found on the evidence that 
the plaintiff was in the exclusive keeping of the deceased during 
the last four or five years immediately before his death in the 
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sense that she consorted with him alone during that time, but 
that the deceased did not make the plaintif’s house his resi- 
dence, that the connection between the deceased and 
the plaintiff was not perfectly open and recognised, 
and was nothing more than that which a man might have with 
a woman who was his kept mistress living outside his house and 
unknown to his family. They also found that the plaintiff 
was not openly kept by the deceased “in his own family and 
as a member of the family,” that she was not his ‘‘dependent”’ 
and was not known as such to all concerned; and that she had 
not accepted practically the obligation of a family life, but was 


, merely a kept mistress of the deceased. The learned Judges’ 


stated that the question whether a mistress of a Hindu in the 
position of the plaintiff was entitled to maintenance had not 
been previously decided by the High Court. They held that 
only a woman who was in the position of an avaruddha siri 
to the deceased was entitled to any maintenance against his 
estate in the hands of his heirs, that the expression avaruddha 
stri meant at the present time a woman who openly lived as a 
wife, though not legally married, and as a member of the 
family in the house of the man, and was recognised by all con- 
cerned as his permanent concubine. 

Having come to this conclusion, they scrutinised the evi- 
dence (which was given when no such questions had been 
raised) to find out whether the appellant had been so kept. 
Ag to the effect of this evidence Shah, A. C. J. differed in cer- 
tain points from the Trial Judge; but Crump, J. accepted his 
findings, yet found that even on them the appellant was not 
entitled to maintenance. The High Court on appeal 
accordingly dismissed her suit. 


From their decree dated the r1th August, 1922, the 
appellant, after obtaining a certificate under Ss. 109 and 110 
of the Civil Procedure Code, obtained on the 28th November, 
1922, special leave to appeal in forma pauperis, and she sub- 
mits that her appeal should be allowed and the decree of the 
Trial Judge restored. 


The question now to..be decided upon this evidence is 


whether the appellant is entitled to maintenance:out of the e 


estate of the deceased, and this, as‘appears from the judg- 
ments delivered in the Court of Appeal, depends upen whe- 
„ther, upon the facts proved, she was in a strict sense, ' accord- 
ing to the Hindu Law, as prevailing in Bombay, the “perma- 
nent concubine” of deceased. This word “concubine” has long 
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had a definite meaning, whether expressed in the language of 
India or of Europe. The persons denoted by it had, and 
have still where it remains applicable, a recognised status be- 
low that of wife and above that of harlot. In the Glossary 
of Du Cange, under the title “ Concubine,” we read that Pellex 
honestior est quam Amica, ut quae accidat proprius ad uxoris 
naturam ; and this, it would seem, is because uxor nomen est 
dignitatis non voluptatis. Almost a wife, according to ancient 
authorities, the distinction of the concubine from harlots was 
due to a modified chastity, in that she was affected to one man 
only, although in an irregular union merely. So Bracton is 
*quoted by Du Cange as writing Eadem etiam concubina legitima 
dicitur ad discrimen ejus quae quaestum faci. Harlots sgli- 
cited to immorality ; concubines were reserved by one man. 

The law, which must decide this case, originated in the 
sayings of almost immemorial sages, but has long been con- 
densed into such treatises as the Métakshara and the Mayuka. 
The relevant passages from the Mitakshara are, in the judg- 
ment of the Court of Appeal, thus quoted from Stokes’ Hindu 
Law ._ 

“Heirless property goes to the king, deducting, however, a subsistence 
for the females as well as the funeral charges......... the expression ‘deducting, 
however, a subsistence for the females as well os the funeral charges’ is explained 
aa excluding or setting apart a sufficiency for the food and raiment of the 
women, and as much as may be requisite for the funeral repaste and other 
obsequies in honour of the late owner, the residue goes to the king..... sae” 

“This relates to women kept in concubinage; for the term employed is 
‘females’ (oskid). The text of ‘Nerada’ likewise relates to concabines; since 
the word there used is ‘woman’ (siri).......... But a king who is attentive to 
the obligations of duty should give a maintenance to the women of such per- 
song.” The words used for ‘women kept in concubinage and ‘concubines’ in 
the original are ‘avaruddha stri? ‘Vijnaneswara’ there clearly explains the 
meaning of the word ‘str? in Narada’s text, and the word ‘yeshid’ used in 
Katyayana’s text as including ‘avaruddha stri? The text of Narada in para. 7 
of the same section of the Mifakshara runs as follows:—*Thus Narada has stated 
the succesaion of brothers, though a wife be living; and has directed the assign- 
ment of a maintenance only to widows. Among brothers, if any one die with- 
out ismie, or enter a religious order, let the rest of the brethren divide his 
wealth, except the wife's separate property. Let them allow a maintenance 
to his women for life, provided these preserve unsullied the bed of their Lord. 

“The women or female slaves, being unequal (in number, to the shares), 
mun not be divided by the value, but should be employed in labour (for 
the co-heirs) altertfately. ‘But women (adulteresses or others) kept in com- 
cublnage by the, father must not be shared by the sons, though equal in 
number; for the text of Gautamae forbids it.” 

The Appellate Court decided, and their Lordships agree 
with them, that the right to maintenance, such as is here claim- 
ed, is limited to those women who amongst Hindus are pro- 
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perly called avaruddha ; a word ordinarily and accurately 
rendered by “ concubine ” in English. 4varuddha has been de- 
fined by various writers, and the Appellate Court approved of 
this definition, taken from page 406 of Gharpure’s Translation 
of the Vyavahara Adhyaya of the Mitakshara, “ Avaruddha 
stri means women who are the protected slaves of another, ” 
and Shah, A. C. J. quotes with approval these words from the 
commentary on the word avaruddha : “These very women 
are prohibited by the master from intercourse with other men, 
with an injunction to stay at home, with the object of avoiding 


any lapse of service. These are known as avaruddha or pro- 
e 


, tected slaves. ” 


« As Shah, A. C. J. points out in his judgment the Mayuka 
is on this point in agreement with the Metal hara ; and he 
quotes from Mandlik’s Hindu Law, page 70, this passage — 

“Siriyah are female slaves. When uneven in number, they are to be 

made to work by turns as they may be found workable; when even in number, 
they are to be divided. The kept mistresses of the father, however, though 
even in number, should not be divided, as directed by the following text of 
Gautama:—'There is no division of women appointed by the father for 
enjoyment.’ ” 
These latter words are evidently a recognition of the manifest 
impropriety of allotting to sons the concubines of their father__ 
women who might very well be mothers of the half brothers 
of these same sons. 

In the judgment of the Appellate Court it is essential that 
to be avaruddha stri, or concubine, entitled to maintenance, 
the woman must be, in the words of Shah, A. C. J., “a con- 
tinuously kept concubine, a woman in open residence and 
avowed connection with the man.” That ‘originally such 
women were slaves, and necessarily resident in the house as 
members of the family, is certain. But slavery no longer 
exists in India, so it is now contended that the avaruddha siri, 
though free women, must yet be subject to such 
restraint as is involved in living as a member of the family ; 
which in this case would mean living in the same house with 
the wife and children of the deceased man. It is unnecessary 
to hold here that avaruddha does now, as Mr. Raikes sug- 
gested, mean no more than kept and.reserved for the sexual 
enjoyment of one man, to whom the mistress rémains faithful; 
for all the facts of this case, even as accepted by the Court 
of Appeal, go far beyond any such there reservation. 

In the Court of Appeal, Shah, A. C. J. used these words: 


“Taking a broad view of the case, I am satisfied that plaintiff was in the 
exclusive keeping of the deceased Vananji during the last four or five yeare prior 
e 
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to his death, in the sense that she consorted with him alone during that’ time. 
Bat that connection is not, in my opinion; sufficient to bring the care with- 
in the scope of the rule which entitles a continuously kept concubine to mainte- 
nance. I may mention that the English expression ‘continuously kept concu- 
bine’ is the nearest approach to the meaning of ‘avaruddha svi’ It connotes 
an open residence and avowed connection with the man, both of which I think 
can be fairly said to be absent in the present case. I do not desire to lay down 
any hard and fast rule as to what mode of life and character of the connection 
between the kept women and her paramour would be sufficient to constitute her 
an ‘avaruddha sirt; that must depend upon the facts and circumstances of each 
case and must be decided as a question of fact on the evidence.” 


Crump, J.’s judgment is to the like effect. Both Judges 
lay much stress on the fact that the appellant was not kept i in 
the house of the deceased’s family, but in a separate house ;* 
as was the fact. 

Kanga, J., the Trial Judge, however, thus déals with that 
matter and the events of deceased’s last illness + 

-The natural inference from this is that the deceased did not care for 
the members of his family, and the members of bis family did not care for 
him, and the deceased looked to the plaintiff as the person who was a member 
of his family, and looked to her for nursing him.” 

Their Lordships agree with the Trial Judge in this view 
of the matter. And so thc real question would appear to be 
whether to be of the family the concubine, otherwise entitled 
to maintenance, must reside in the same house with the de- 
ceased, together with his wife and the regular members of his 
family. ' Their Lordships are of opinion that such common 
residence is now unnecessary, whatever may have been the case 
when the concubine was a slave of the household. ‘Fhe 
emancipation may have been gradual, as several decided cases 
would indicate, but the case of Ningareddi v. Laksh- 
mawa (1), a case in the Appellate Court, appears sufficient to 
establish the present position. As the headnote expresses 
iti 

“Under Hindu law a concubine gets no right of maintenance against 
her paramour unless, having been kept continuously till his death. it can be said 
that the connection had become permanent.” 

The facts of that case, so far as they are relevant to this 
one, were that one Govindraddi had a wife Venkawa, who, 
owing to ill-health, left him about the year 1877 and went to 
reside with her’*parents. Govindraddi then took Lakshmawa 
to his house and she lived with him as his mistress. In 1890, 
Venkawa, having regained her health, rejoined her husband; 
but Govindraddi continued to visit his mistress Lakshmawa 


1. (1901) I L R 26 B 163. 
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till his death in 1897. The Court decreed maintenance to 
Lakshmawa, the concubine. In this case the man and the 
woman were Hindus and the paramour was governed by the 
law of the Mayuka, and in their Lordships’ opinion the deci- 
sion above mentioned is sufficient authority for holding that, 
providing the concubinage be permanent, until the death of 
the paramour, and sexual fidelity to him be preserved, the right 
to maintenance is established ; although the concubine be not 
kept in the family house of the deceased. This incident of 
residence in the family house was not the essential reason for 
the right to have maintenance from the goods of the deceased 


paramour, but rather a means of ensuring the qualified chastity” 


of,the mistress. 


As the claim of the appellant here had been before the 
Trial Judge resisted mainly on the ground that she had not 
remained chaste and faithful to the deceased, and not definitely 
on the ground that she was never in the position of avaruddha 
siri (permanent concubine) towards him, their Lordships are 
of opinion that the view most favourable to her should be taken 
‘in considering the evidence going to prove her exact position or 
status resulting from her connection with the deceased. For 
had she been duly warned__the appellant might well have 
brought more evidence to fortify that contention and going to 
prove her precise situation. To their Lordships, however, 
it appears that the facts proved or admitted are certainly 
strong enough to bring this case within the rule entitling the 
appellant to maintenance out of the property of the deceased, 
since the findings in her favour go beyond those held sufficient, 
in the case of Ningareddi v. Lakshmawa (1) by the Coutt 
of Appeal in Bombay__.a decision whose authority has not been 
questioned. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court, dated the 11th August, 1922, should 
be set aside, except as to the costs of Bai Monghibai, Charan- 
das Vasonji Thakkar, Ranchhoddas Vasonji Thakkar (minors) 


and Pragji Dayal Hariani (the order as to which is to stand), ` 


and that the decree of the High Court in its Original Civil 
Jurisdiction, dated the 25th November, 192%, should be 
restored. The appellant must have her costs of the appeal 
to the High Court, and such costs of+this appeal as she may be 
entitled to as an appellant in forma pauperis, and the respond- 
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ents Nos. 1, 4, 5 and 6 will also have their costs of this appeal, 
all such costs to be paid out of the estate. 

Solicitors for appellant : Lattey and Hari. 

Solicitors for respondents : T. L. Wilson and Co. 

A. de M. Appeal allowed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna) . 


PRESENT :_VISCOUNT DUNEDIN, LORD BLANESBURGE 
AND SIR JOHN EDGE. 


Sourendra Mohan Sinha and others ... Appellants* * 
. v. 
Hari Prasad Sinha and others Piu Respondents. 


Privy CounciL—Appeal—Order in Council im—Variation of —Condiions— 
Issus of Orddr in Council to which party to appeal—Practice—His duty te ledge 
Order in Court appealed from—Delay or refusal om iris part to do seo—Remedy 
of opposite party aggrieved, thereby—Ciwil Procedure Gode, O. 45, R. 15 (1) 
—Costs—Successful party—Disalowance of costs to—Greunds. 

On an application made to vary an Order in Council which had already been 
passed, Arid, that it could only be under exceptional circumstances that their 
Lordships could advise that another Order should be made 

The ordinary practice of the Privy Council is to issue the Order in Council 
tu the party who has been substantially successful in the appeal; and it is the 
duty of that party in ordinary course to lodge it in the Court appealed from. 
When he either delays or refuses to lodge the Order, and the other party is 
prejudiced by the delay or refusal, the latter can, under O. 45, R 15 (1) 
of Civil Procedure Code, apply to the Court appealed from with a certified copy 
of the Order and ask for a summary Order on, the party in default to lodge the 
Order which was entrusted to him. 
` Costs disallowed to successful respondent, because he did not discharge 
his duty of lodging the Order | 


Petition to vary the terms of an Order in Council made 
upon an appeal. 

S.-Hyam for appellants. 

Sir G. Lowndes, K. C. and E.B. Raikes for respondents. 

16th February, 1926. The Judgment of the Board 
was delivered by 

VISCOUNT DUNEDIN. This is an application to vary the 
Order in Council. The Order has been already passed, and 
it could only be under exceptional circumstances that their 
Lordships could humbly advise that another Order should be 
passed. ' 





*P C Appeal No. 136 of 1924. réth February, 1926. 
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In the suit judgment was given for the plaintifis against sla 

the defendants for a certain sum. Soarendra 
On appeal to the Kingin Council their Lordships humbly Konan 

advised His Majesty to reduce substantially the sum for v 

which judgment had been given, and to make the sum still Fey fpsd 

decreed payable eight months after the date of the receipt of | 

the Order by the High Court. Í Lat Nas 
The defendants having been substantially successful in 

the appeal, the Order in Council in accordance with the ordi- 

nary practice was issued to them, and in ordinary course ought 

to have been lodged by them in the High Court. They have 

not however done so, and the plaintiffs cannot therefore so” 

° fax get execution. Hence this application. The plaintiffs 

and petitioners have not sufficiently adverted to O. 45, R. 15 

(1) of the First Schedule to the Code of Civil Procedure. 

When they found that the defendants were delaying or refus- 

ing to lodge the Order they could have applied to the High 

Court with a certified copy of the Order and asked for a sum- 

mary Order on the defendants to lodge the Order which had 

been entrusted to them so that execution might follow in terms 

of the judgment of this Board. This they can still do. 

` Their Lordships therefore cannot advise His Majesty to 

grant the prayer of the petitioners: but as they are clearly of 

opinion that it was the duty of the defendants in ordinary 

course to lodge the Order there will be no costs allowed on the 

petition . 
Solicotors for appellants : Barrow, Rogers and Nevill. 
Solicitors for respondents : Watkins and Hunter. 


Petilion dismissed. 








PRIVY COUNCIL. ; 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :_.VISCOUNT DUNEDIN, LorD BLANESBURGH 
AND SIR JOHN EDGE. 


Bindeshwari Prasad Singh ... Appellant® e 
v. . 
Maharaja Kesho Prasad Singh Bahadur ... Respondent. P. C. 
Bengal Tenancy Aci, VIII of 1885 (as amended by Act I ef 1907) ,S,120(2) ° Bindeshwan 
and (2)'(@)—Zireat. lands—Letting' before and March, 1883—Occupancy righis ‘Sean 


—"Any ‘ether evidence” —"Agreemenb' or compromise”. m 
Section 120 (2) of the Bengal Tenancy Act, VITI of 1885 (as amended by Mabstaja 
Act I of 1907) does not exclude as inadmissible evidence that, subsequent to prana Singh 
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the and March, 1883, the tenant of lands coming under the Act admitted that 
they were siraat lands of the landlord; such admission is relevant and admissible 
ax evidence, and falls under the words of the section—‘Any other evidence that 
may be produced”; but its cogency or probative value sais depend upen the 
facts and circumstances of each case. 

The words “any agreement or compromise” in S. 120 (2) (4) of the Act 
mean only an agreement or compromise of a question in discusion as to the 
character of the land at the time when such agreement or compromise is made. 

Nilmoni Chuckerbuiti v. Bykani Nath Bera, (1890) IL R17 C 466; 
Sher Bahadur Sahu v. M.H.Mackensie, (1902) 7 C W N 400; Sobhab Koeri v. 
Mahabir Prasad, (Special Appeal No. 2129 of 1901 unreported); Masudan 
Singh v. Gedar Nath Pandey, (1905) 1 C L J 456, and ca Makten v. 


o Rishal Singh, (1914) 20 C W N 14 referred to. 


Bhagta Sing: v. Raghiuxath Sahai (1908) 13 C W N 135 approved. 


Appeal from a decree of the High Court at Patna 
(Das and K. Sahai, JJ.) dated gth January, 1923, reversing 
a decree of the Subordinate Judge of Arrah (P.N. Sen, 
Esq.) dated the 27th August, 1919. i 

The facts of the case, together with the history of the 
lands in dispute, appear from the judgment of their Lordships. 


A. M. Dunne, K. C. and $. Hyam for appellant. 
The ziraat character of the lands has not been proved, ‘and 
even if they were ziraat, the respondent admittedly gave up 
the claim as such during the tenancy of George Fox, and treat- 
ed the same as ordinary ratyati lands, and he cannot now be 
allowed to re-assert his claim as to ziraat. The appellant and 
his joint family have been in occupation of the lands as raiyats 
continuously for over 12 years, and acquired occupancy right 
therein, from which they cannot now be ousted except for 
causes (which have neither been alleged or proved) sanctioned 
by the Bengal Tenancy Act. The recitals in the Kabuliyats 
executed by the appellant’s parents that the lands are ziraat 
are not conclusive as to their ziraat nature; nor are the state- 
ments in the various plaints filed on behalf of the appellant and 
his brother during their minority as to such ziraat character 
now binding on the appellant, or conclusive as to their true na- 
ture; and the High Court erred in holding that such statements 
‘‘ strongly support the plaintiff's case that the disputed lands 
are recognised by village custom as the proprietor’s private 
lands,” No „such village custom was either pleaded or 
proved. The High Court also erredin holding that the 
evidence of transactions subsequent to the 2nd: March, 1883, 
were legally admissible and came within the meaning of ““ any 
other evidence” in S. 120 (2) of the Bengal Tenancy Act 


as tending to establish the ziraat character of the lands. Fur- 
e 
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ther, the High Court erred in holding that the respondent, by 
granting occupancy right to George Fox, did not lose his title 
to the lands as ziraat. 

L. de Gruyther, K. C., and E.B.Raikes for respondent. 
__A person taking a lease of ziraat lands as such, and agreeing 
in consequence that no right of occupancy could be acquired in 
these lands, is estopped, on the determination of his lease, 
from asserting the acquisition of such rights. The lands in 
question are ziraat lands, and always so recognised by village 
usage and otherwise. The grant of occupancy rights to 
Fox shows that the land till then was ziraat, and the grant did 


not change its character. The appellant and his brother took” 
“the lands as ziraat, and admitted by their lease that it was of 


that character, and are bound by that admission. The Sub- 
ordinate Judge wrongly rejected in evidence, under S. 120 of 
the Bengal Tenancy Act, a copy of Fox’s kabuliyat, the original 
being lost, as also oral evidence to prove that the lands were 
ziraat. 


In the course of the argument, the cases mentioned in 
their Lordships’ judgment were cited to their Lordships. 

29th April, 1926. The Judgment of the Board was 
delivered by 


Sır Jonn Epce :_The suit in which this appeal has 
arisen was instituted on the 22nd December, 1917, in the 
Second Court of the Subordinate Judge of Arrah by the Maha- 
raja of Dumraon for possession of lands in mauzas Majharia 
and Khutaha in the district of Shahabad by the ejectment of 
the defendants. It was alleged in the plaint that the milkiat 
interest of the Dumraon Raj in the 16 annas of each of the 
mauzas belongs to the plaintiff, and that his name stands re- 
corded in respect thereof. The suit was brought against the 
two defendants Babu Parmeshwari Prasad Singh and his 
younger brother, Babu Bindeshri Prasad Singh, minors, Zamin- 
dars, sons of Babu Kesho Prasad Singh, deceased, under 
the guardianship of their mother, Musammat Radha Kuar. 
Kesho Prasad Singh and the defendants constituted until he 
died a joint Hindu Mitakshara family. The second defend- 
ant died a minor and without issue after the suit was brought. 

The defence is that the defendants had a right of occu- 
pancy in the lands from which it was sought to eject them. If 
that right of occupancy existed, it was acquired under the 


Bengal Tenancy Act (VIII of 1885). The defend- 


„ants wére in possession, and under the circumstances of the 
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case it was for the plaintif to prove that he was entitled to 
eject them. Seven issues were framed: the third was the 
material issue. It was : “Have the defendants occupancy 
rights in the land in suit?” That issue practically depended 
on whether th¢,plaintiff should succeed in proving that the 
lands in question were his ziraat, private lands, as the 
proprietor. The Subordinate Judge found that the lands 
were not ziraat land, and that the defendants had a right of 
occupancy in them, and made his decree dismissirig the suit. 
From that decree the plaintiff appealed to the High Court at 
Patna, and the High Court finding that the defendants had no 
eright of occupancy in the lands, reversed the decree of the Sub- 
ordinate Judge, and gave the plaintiff the decree for ejectmgnt ° 
and mesne profits which he claimed. From that decree of 
the High Court this appeal has been brought. 

Before considering S. 120 of the Bengal Tenancy Act, 
1885, which appears to their Lordships to be the section upon 
the true construction of which the fate of this appeal mainly 
depends, they will state, as briefly as may be, the history of the 
lands in question so far as that history is known to them. 

All the lands in suit were in the bed of the river Ganges 
until shortly before 1843, but whether their position in the bed 
of the Ganges was owing to erosion-or not their Lordships do 
not know. The lands to which the suit relates consists of 
228 bighas, 11 kathas and 12 dhurs of land, which emerged 
from the Ganges shortly before 1843, and in 1843 became 
suitable for cultivation, and of 25 bighas, 14 kathas and 
17 dhurs of land which in or shortly before 1902 emerged 
from the Ganges, and in 1904 were suitable for cultivation. 
The lands are contiguous, and were in the plaint alleged to be 
ziraat of the plaintiff. 

. In 1843 the Government, which was carrying ona stud 
farm, gat possession of all the lands which had then emerged 
from the Ganges, and thenceforward for about 30 years culti- 
vated them for the purposes of supplying food and fodder for 
the horses at the stud faim. It does not appear~whether the 
Governartient held the lands under a written lease or under an 
oral agreement. The Government surrendered the lands 
to the Maharaja of Dumraon in 1873, and quittéd possession 
of them. It 1s not suggested that the Government «on or 
after quitting possession qf the lands made any claim to any, 
interest in them. ; 

After the Government quitted possession the Maharaja 
of ‘Dumraon let the lands which the Government had held to 
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a Mr. Fox for a term of years, andin 1883 let them to 
Mr. Fox for a further term of nine years. The kabuliyat 
which Mr. Fox executed in 1883 is dated the 21st June, 1883, 
and in that kabuliyat Mr. Fox stated that he could “in no cir- 
cumstances acquire occupancy right” in the lands, and that at 
the expiration of the term the proprietor (the Maharaja) “shall 
have full power to keep the said land as his (sir) ziraat or 
to settle it with me or any other person.” It is stated in the 
plaint that “after some time Mr. Fox was granted occupancy 
rights” in the lands by the Maharaja. That statement was 
not traversed in the written statement, and must be treated as 
admitted. The grant or gift of such right of occupancy’ 
appears to have been, as stated in the judgment of Mr. Justice 
Das in 1891, for valuable services rendered to the R&j by 
Mr. Fox. A right of occupancy under the Bengal Tenancy 
Act, 1885, appears to be a statutory right, and is not conferred 
by a gift from a proprietor. | However that may be, Mr. Fox 
became in arrear for three years in the payment of the rent of 
the lands, and in 1895 the then Maharaja brought a suit 
against him for the arrears of the rent, and obtained in that 
suit a decree. In execution of that decree Mr. Fox’s right 
and title of the lands were, on the 2nd March, 1896, sold by 
auction, and were purchased by the Maharaja of Dumraon, 
and then such rights of occupancy, if any, as Mr. Fox had in 
the lands were extinguished. 


After the 2nd March, 1896, the Maharaja of Dumraon 
let the lands to one Akhauri Ram Udanaj Singh in shikmi right 
for a term of five years, who cultivated them himself or by his 
shikmi tenants. Akhauri obtained no right of occupancy in 
the lands, and in any case the defendants are not his represen- 
tatives by assignment or otherwisc. 


By 1902 the 25 bighas, 14 kathas and 17 dhurs of land 
had emerged from the Ganges and had become suitable for 
cultivation, and on the 25th November, 1902, all the lands in 
suit were let by Maharani Beni Prasad Kuari, proprietress and 
heiress, widow and executrix of Maharaja Sir Radha Prasad 
Singh of Dumraon, to Babu Kesho Prasad, the father of the 
defendants, for a term of seven years from 1399 to 1315 Fasli. 
A patta and kabuliyat were exchanged between the parties. 
In each of those documents the lands which were let were: des- 
cribed as ziraat lands, and it was expressly agreed in each of 
them that no right of occupancy in favour of the tenant should 
accrue, that Kesho Prasad Singh was not entitled to transfer 
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his interest in the lands to any other person, and that on the 
expiration of the tenancy the Maharani should be entitled to 
keep the land in her direct possession as ziraat, or to let it to 
any person. In the specification at the end of each document 
the land let was described as Jaiwala ziraat land. Kesho 
Prasad Singh remained in possession of the lands in suit under 
the patta and kabuliyat of the 25th November, 1902, until he 
died. Upon the death of Kesho Prasad Singh, his sons, the 
defendants, under the guardianship of their mother, Musam- 
mat Radha Kuar, continued in possession of the lands as culti- 
vating tenants, except during a temporary dispossession from 


*some of them by trespassers who had no title, until the expira- 


tion of the term of seven years for which the lands had been 
let totheir father, Kesho Prasad Singh, in 1902. 


In 1908 the lands in suit were in the charge, custody and 
management of the Court of Wards, and on the 8th December, 
1908, Musammat Radha Kuar, the mother of the defendants, 
in her own name, but, in fact, on behalf of and in the interest 
Jf the defendants, took the lands in suit in temporary shikmi 
settlement for a term of nine years from 1316 to 1324 Fasli, 
and executed and gave to the manager of the Court of Wards 
a kabuliyat dated the 8th December, 1908, in which she declar- 
ed that she made of her own free will and accord the declara- 
tions contained in it after fully understanding everything with- 
out any pressure brought to bear upon her by anybody. The 
kabuliyat contained several declarations. It is only necessary 
to refer to the fifth, seventh, ninth and tenth declarations. 


The fifth declaration, so far as it is now material in this 
suit, was as follows :— 


“Tt is incumbent on me that I should keep the aforesaid newly accreted 
Seer xiraat land as it is at present and maintain the boundaries thereof. I 
neither havo nor shall have any right wimteoever to make any alteration in 
connection therewith. I shall not allow anybody to encroach upon the afore 
said newly acoreted seer xiraat land and shall give timely information to the 
manager. 
“y, I have taken the aforesaid land in temporary shikmi settlement for 
the purposes of cultivation. I have no night either to plant or to get planted 
any tree gr to construct a house, temple, mosque, dharamsala, or any other 


e building and gola, ete. I shall not in any way change the status of the land 


whereb§ damage may be caused to the land and its productive power may be 
reduced and altered. ‘ 


“I neither have nor shall have any right to give dither the whole or 
a ‘portion of the land to anybody in shikmi settlement or to transfer it in favour 
of any person without the manager's sanction in writing. 


at 
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“E have no right to the said land other than that of cultivation during 
the period of settlement, and I neither have nor shall acquire in future, occu- 
pancy or other rights to the same. After the expiry of the term of the lease, 
the manager of the estate shall have the right either to take it in seer possession, 
or to settle it with any other person, or to make such other management as he 
may think proper, and I neither have no: shall have any objection to the same. 

“to. After the expiry of the term I shall surrender the aforesaid seer 
straat newly accreted land. Should I fail to do 80, | shall be considered a 
trespasser for the period it will remain in my illegal possession, and I shall 
be liable for the payment of damages and compensation for that period.” 

On the expiration of the term of nine years the defendants 
refused to give up possession, and hence this suit. 


The position in which Musammat Radha Kuar was when , 


she executed the kabuliyat in 1908 was a difficult one, as she 
must well have known. The trespassers who had taken 
unlawful and forcible possession of some of the lands in 1906 
were still in possession. In executing that kabuliyat of 1908 
Musammat Radha Kuar must herself have understood the 
difficulties as to her own title and that of her sons, the defend- 
ants, to the lands in suit, or have had independent advice as to 
them and as to the kabuliyat which she should give to the 
manager of the Court of Wards. 

As has been mentioned, in 1906, after the death of Kesho 
Prasad Singh, several persons who were mere trespassers and 
had no title to any of the lands in suit took forcible and wrong- 
ful possession of some of the lands in question in the suit, and 
ousted Musammat Radha Kuar and her sons, the defendants, 
and it became necessary for these defendants and their mother 
to obtain decrees in ejectment against the trespassers. In 
1910 these defendants, under the guardianship of their mother, 
and their mother brought two suits in ejectment against the 
trespassers. In the plaints in each of those suits the lands 
are described as lands, the milkiat interest in which belonged 
to the Dumraon Raj, and the lands were stated to be ziraat 
lands, and to have been recognised as such by village custom. 
The Subordinate Judge who tried those suits found that the 
cascs of all the defendants to those suits were false, that the 
defendants were mere trespassers, and that the lands were 
ziraat lands of the Dumraon Raj in the time of the Goyern- 
ment stud-farm, that Mr. Fox had no occupancy right in the 
lands and was in possession of them by cultivating theme and 
sub-letting them for short periods, and that Akhauri and the 
plaintiffs’ father were in possession in the same way, and gave 
the plaintiffs. decrees for possession. These decrees were 
obviously not collusive or obtained by fraud. 


R—75 . 
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In 1885 the Bengal Tenancy Act (VIII of 
1885) was passed. It has been amended by the Bengal 
Tenancy (Amendment) Act, 1907 (Bengal Act No. I of 
1907), by which sub-sec. (24) became part of S. 120. 


The lands in suit were an estate within the meaning of 
the Act, and the Maharaja of Dumraon is the proprietor of 
the estate within the meaning of the Act. 


S. 120, as amended, is as follows :— 


“(1) The Revenue Officer shall record as a proprietors private land— 

“(a) Land which is proved to have been cultivated sas khamar 
(siraat, sir) sii, nijjot (or kamat) by the proprietor himself with his own 
stock or by his own servants qr by hired labour for twelve continuous years 
immediately before the passing of this Act, and . 

ii 1(%) cultivated land which is recognised by village usage as proprie- 
tors khamar (srani, sir) wii; m1yjot (or kamat). 

“(a) In determining whether any other land ought to be recorded as 
a proprietor's private land, the officer sall have regard to local custom, and 
to the question whether the land was, before the second day of March, 1883, 
specifically let as proprietors private land, and to any other evidence that 
may be produced; but shall presume that land is not a proprietor’s private land 
until the contrary is shown. 

“(aa) Notwithstanding anything contained in any agreement or 
compromise, or in any decree which is proved to his satisfaction to have been 
obtained by collusion or fraud, a Revenue Officer shell not record any land as 
a proprietor's private land unles4 it is proved to be auch by satiafactory evidence 
of the nature described in sub-section (1) or sub-section (2). 

“(3) If any question arises in a Civil Court as to whether land is or 
is not a proprietor's private land, the Court shall have regard to the rules laid 
down in this section for the guidance of Revenue Officers.” 

Previous to*that amendment (2) and (3) had been 
variously construed by different Benches of the High Court 
at Calcutta, none of which seem to have considered themselves 
bound by any previous decision on the subject by a Bench of 
that Court, and had not followed the constitutional principle 
of referring the question on which they differed from a previ- 
ous decision of their own Court to a Full Bench to decide what, 
so far as the High Court was concerned, would be a binding 
decision on all the Benches of that Court. If sucha ques- 
tion had been referred to a Full Bench, the Chief Justice would 
no dqubt have appointed a Full Bench to consider such an 
important reference and to decide the question referred. 


It is necessary for their Lordships to refer to these vari- 
ous decisions so far as they have been brought to their atten- 
tion. They will now briefly do so. 


. 
LI.) THE MADRAS LAW JOURNAL REPORTS. 595 


In 1890, in Nébmoni Chuckerbutti v. Bykant Nath Bera(1) 
Prinsep and Bannerjee, JJ., held that “any other evidence 
that may be produced” in sub-section (2) of S. 120 to show 
an assertion of any title on the part or the proprietoras to 
land as his private land must be an assertion communicated to 
the tenant before the and March, 1883. 


In 1902, in Sher Bahadur Sahu v. M. H. Mackenzie (2) 
Bannerjee and Pratt, JJ., held that the mere fact that the land 
having been taken in lease on the 23rd August, 1888, as ziraat 
would not give to that fact any probative value, as the lease 
was not before the 2nd March, 1883. . 


« In Sobhab Koeri and others v. Mahabir Prasad (3), an 
unreported case, Mitra, J., appears to have taken a different 
view of the scope of S. 120. 


In 1905 Masudan Singh v. Goodar Nath Pandey (4), 


which came before Harington and Mookerjee, JJ., in January: 


and February, 1905, and was a suit in ejectment brougħt by 
a zamindar against a raiyat, and in which the defendant alleged 
that he had a right of occupancy in the lands, it was proved 
that he had admitted that the lands were kamat lands of the 
plaintif. The Trial Court had dismissed the suit, but the Lower 
Appellate Court, whose findings of fact, but not of law, had to 
be accepted as final by the High Court in second appeal, had 
found on an admission made by the defendant that the lands 
were kamat lands, and had given the plaintiff a decree in ejecth 
ment. In that case Mr. Justice Harington, referring to Ss. 116, 
120 and 178 of the Act, pointed out that the Court of first in- 
stance had found that the plaintif had failed to prove that the 
defendant had held for a term or under a lease from year to 
year before the kabuliyat was made,in which was the admission 
that the lands were kamat lands, and held that the suit must 
be dismissed. Mr. Justice Mookerjee, treating kamat and 
2ifaat as synonymous terms, and referring to Nilmom v. By- 
kant(1), Sher Bahadur v. Mackenzie (2)and Sobhab Koeri v. 
Mahabir Prasad (3), observed that the question raised in the 
appeal before them, that is, that the admission made by the 
defendant in the kabuliyat was not admissible in evidence, was 
not free from doubt, and that it was not necessary to discuss 
it, as the appellant, the defendant, was entitled to succetd on 
another ground, and agreed that the suit should be dismissed. 








1. (1890) IL R 17 C 466. 2. (1902) 7 C WN 400. 
s. Special Appeal No. 2129 of 1901, 4. (1908) 1 OL J 456, 
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The other ground need not be discussed by their Lordships, 


as it does not arise in this suit. 


In 1908, in Bhagtu Singh v. Raghunath, Sahat (5) which 
came before Mitra and Ball, JJ., on the 3rd July, 1908, in 
second appeal, the Lower Appellate Court had found that the 
land then in question was ziraat land, on an admission made 
by the tenant in a kabuliyat which was dated after the 2nd 
March, 1883. Mitra and Ball, JJ., held that the admission 
in the kabuliyat as to the character of the land was relevant 
evidence and admissible, and the question of its probative 
force was a question of fact for the Lower Appellate Court, 
‘and dismisséd the appeal. 

In 1914, in Ganpat Mahton v. Rishal Singh (6) 
Mookerjee and Beachcroft, JJ.; held that a statement made 
in a kabuliyat executed after the 1gth September, 1902, being 
after the znd March, 1883, that the land was ziraat, was not 
admissible, not on the ground that it was not included in the 
expression “any other evidence that may be produced,” but 
for the reason that when the Legislature expressly made evi- 
dence of letting before the 2nd March, 1883, in proof of the 
character of the land, admissible, the Legislature must have 
intended to exclude evidence of letting after the 2nd March, 
1883, and they held that the defendants in that case must 
consequently be regarded as settled raiyats, as, in fact, they 
had been recorded. 

Their Lordships agree with the construction of S. 120, 
before it was amended in 1907 by Bengal Act No.-I of 1907, 
as adopted in 1998 by Mitra and Ball, JJ., in Bhagtu Singh v. 
Raghumath Sahai (5). Did the addition of (2a) by the amend- 
ing Act make any and what difference so far as this appeal is 
concerned ? 

Sub-section (2) of S. 120, as their Lordships construe 
it, does not exclude as inadmissible evidence that subsequent 
to the 2nd March, 1883, the tenant admitted that the lands 
let to him were ziraat lands of the Jandlord; such an admission 
is relevant and admissible evidence, but it is probative evidence 
only, which, like any other relevant fact, has to be considered, 
and such weight given to it as under the circumstances of the 
case it is entitled to have. For instance, to put an extreme 
case, if it should appear to the Judge trying such a case that 
the admission was made contrary to the fact by a person anxi- 
ous to obtain a lease of the lands from the landowner refusing 





5. (1908) 13 C WN 145, 6. (1914) 20 CW N 14. 
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to let unless the admission was made, its probative value would 
be worthless and might be disregarded; but it the admission 
were made in a case in which it was doubtful on the evidence 
whether the lands were the ziraat or sir lands of the pro- 
prietor, the admission might in the opinion of the Judge 
hearing evidence be valuable as enabling him to arrive at a 
conclusion on contradictory evidence of fact. 


The question is ‘ What does (24) of S. 120 mean? It 
is clear that land cannot be recorded as a proprietor’s private 
land by reason of its having been decided to be such private land 
by a decree which was proved to the satisfaction of the Revenue. 
officer to have been obtained from the Court by collusion or 
fraud. And it is also clear that nothing in such a decree can 
affect the character of the land if it is proved to the satisfaction 
of the Court in a suit of ejectment that the decree was obtained 
by collusion or fraud. But what is the meaning of “any 
agreement or compromise” in(2@) ?In their Lordships’ opinion 
“any agreement or compromise” in(2@) must refer only to an 
agreement or compromise of a question in discussion as to the 
character of the land at the time when the agreement or com- 
promise was made. If when land is let in Bengal or Bihar 
there is no doubt, and consequently no discussion or compro- 
mise as to the character of the land, it is dificult for their 
Lordships to understand why the agreement for letting of the 
land, lease, patta, or kabuliyat; which contains a statement 
of the character of the land, should not be admissible in evi- 
dence against a party toit. It does not therefore appear to 
their Lordships that sub-section (2a) displaces the view taken 
in the case of Bhagtu Singh v. Raghunath Sahai (5) which 
their Lordships have approved. 


But quite apart from that and even if their Lordships 
had taken a strict view in favour of the appellant of S. 120 
the Bengal Tenancy Act, 1885, as it now stands, and irrespec- 
tive of the patta of 1902 and the kabuliyats of 1883 and 
1892, still having regard to the facts that the lands which the 
Government held for 30 years were used by the Government 
for similar purposes as they would have been used by the 


Maharaja of Dumraon if he had been the owner of a stud ° 


farm, that no one claimed any right in any of them as a settled 
raiyat or, except trespassers withodt any title, as having an 
occupancy right in any of them, and to the 





5. (1908) 13 CW Niss. 


P.C: 


Bindeshwail 
Prawa 
Singh 


v. 
Maharaja 
Kesho 
Prasad Singh. 





Sh John 
Edge. 


P.C. 


Bindeshwat 


Kesho 
Prasad ad Singh. 


Sir John 
Edge. 


Moideen 
Bibi Ammal 


”. 
Rathnavelu 
Mudeli. 


. 
598 THE MADRAS LAW JOURNAL REPORTS. [vor. 


statements as to the character of the land by 
the defendants and their mother in the plaints of 1910, 
when they were plaintiffs in the suits against tréspassers to 
which their Lordships have referred, and to the kabuliyat 
given in 1908 by Musammat Radha Kuar to the manager of 
the Court of Wards, their Lordships find that there was ample 
admissible evidence that the lands were ziraat of the Dumraon 
Raj, and that the defendants had no right of occupancy in 
them. 

Their Lordships will accordingly humbly advise His 
„Majesty that this appeal should be dismissed with costs, and 
“that the decree of the High Court should be affirmed. 

Solicitors for appellant : Barrow, Rogers and Nevill. ° 

Solicitors for respondent : Watkins and Hunter. 

A. de M. Appeal dismissed. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DevaAposs AND MR. JUSTICE 
WALLACE. 
Moideen Bibi Ammal by agent 
Montana Sahib ... Apellang in both* (Plaintiff) 


v. 
Rathnavelu Mudali ... Respondent in both (Defendant). 
Mahomedad Law-—De facto trustee—Locus standi fo swe for di kaa 
avhethler can be mutawalli. 


A de facto mutawglli of a mosque is not unknown to Mahomedan Law and 
such a person can maintain a suit against the tenant for rent. Abkan Sakib v. 
Soran Bivi Saiba Aswmal, (1913) IL R 38 M 260: 28 M L J 347 referred to. 


Under Mahomedan Law a woman can be the de facto mutawalli of a 
Mosque and do the temporal duties attached to the office. 
Appeals against the decree of the District Court of 
Chingleput in A.S.Nos.1o1 and 102 of 1922 respectively 
preferred against the decrees of the Court of the District 


e Munsif of Poonamallee in O. S. Nos. 585 of 1920 and 638 


of 1921 respectively. 

V. N. Shama Rao for appellant. 

$. Rajagofalachari for respondent. 

The Court delivered the following 

JUDGMENT 1 These Second Appeals are against the 
decision of the District Judge of Chingkeput ina judgment 


*S A Nos. 1142 and 1143 of 1923. and September, 1926, 
e 
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which disposes of two appeals presented against the judgments 
in two original suits. The two suits were for recovery of 
melvaram due on land of which the defendant is a tenant for 
faslis 1328, 1329 and 1330. The plaintiff's case is that she 
is a muttawalli or trustee of the mosque institution and that 
defendant is her tenant on a part of the mosque property and 
as such is bound to pay meluaram. The defendant's conten- 
tion was, first, that there is no mosque in existence, and second; 
that the plaintiff is not the de jure muttawalli or trustee and is 
therefore not entitled to claim rent from him. He also 
pleads that the matter of this appeal is res judicata . 


To take the last point first, on 3rd March, 1923 in a 


subsequent suit by the plaintiff against the defendant for rent 
for fasli 1331 the District Munsif pronounced a judgmént in 
the plaintiff's absence, her pleader having no instructions, dis- 
missing the suit. He went, however, into the merits of 
the pleas and decided, following the findings in the District 
Judge’s judgment now under appeal, that there is no mosque 
in existence now and that plaintiff has nothing to do with any 
such mosque so as to enable her to maintain the suit. This 
judgment has not been appealed against and is now final so far 
as it goes. It was delivered four months before the preseritation 
of this appeal. But it is clear that in that suit the District Mun- 
sif only decided, and it was sufficient for the purpose only to 
decide; that in fasli 1331 there was no mosque in existence 
of which the plaintiff could be trustee. It is nota decision 
that prior to fasli 1331 there was no mosque. In the present 
appeal we are concerned with faslis 1328 to 1330 and there 
is in our view no final finding that in these faslis there was no 
mosque of which the plaintiff could be trustee. The plea of 
res judicata therefore fails. 


The next point is whether there is in fact a mosque in the 
sense of a trust institution. Defendant claims that, since what 
is now called the mosque is not situated on the same site as 
the original mosque was situated, which is not denied, the 
trust has vanished. The validity of this argument depends 
entirely on the nature of the trust. If the trust was to main- 
tain a particular building already existing on a particular site, 
then with the disappearance of the building the trust *might 
vanish. That is not the present case. Here, as we see 
from the Inam Register, the trust was for the maintenance of 
a mosque’ in this village. Clearly, for the fulfilment of 
that trust it does not matter where the mosque is so long as it 
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is-in the village, and to lay down that the trust cannot change 
the site of the mosque, however unsuitable it may:be or become 
or even when the site has been taken from the trust, say, by 
acquisition by Government or by an act of God, would be 
absurd. If it is to the benefit of the institution to change the 
site of the actual building the trust.is entitled to change it. 
It is not urged in this case that a single person interested in the 
maintenance of the mosque has objected or does object to the 
change of site. The only objection comes from a Hindu 
tenant who objects to pay bis rent and is seeking an argument 
for not paying it. There is no doubt on the evidence that 
there is a separate building set apart, across the lane from the 
plaintiff’s dwelling house, for this mosque. There is there- 
fore no failure to maintain the trust institution for which the 
inam was granted. We are unable to agree with the District 
Judge that the present mosque is not the mosque for which the 
inam is granted, if by that finding he means that the trust 
has vanished. This contention therefore also fails. 


The next contention is that the plaintiff is neither de facto 
nor de jure muttawalli and is therefore not entitled to sue for 
the rent. It was admitted before the District Judge that 
the plaintiff is not the de jure trustee. That the plaintiff is 
the de facto muttawalli in the sense that she is looking after 
the temporal affairs of the trust cannot we think be doubted. 
Defendant’s contention on this part of the case was not seri- 
ously pressed before us. The plaintiff's agent is paying the 
mosque servant P.W. 3 and it is plaintiff and no one else 
who has been attempting to recover the rents from the defend- 
ant ever since the death of her husband, the previous 
muttawalli. 


A more serious argument for the defendant is that the 
Muhammadan Law does not contemplate a de facto trustee 
at all, and that such a person has no locus standi to sue for 
rent. That view the District Judge adopted and this ques- 
tion is the main question for decision here. In the recognis- 
ed text books of Muhammadan Law we do not find any state- 
ment that a de facto trustee is a legal impossibility - The 
nearest statement on the point is by Mr. Tyabji in his work 
on Mthammadan Law at page 627 which sets out that a 
person not validly entitled,to act as muttawalli may, by taking 
charge of it and purporting to manage the property, thereby 
become a trustee de son tori and answerable as such. If 
this is so, it implies that-the concept of a de facto trustee or 
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trustee de son tort is not foreign to Muhammadan Law, and 
that such a trustee may perform the duties of the de jure 
trustee, but will be answerable as if he was, as he is, a trustee 
de son tort. In the case reported in Niamat Ali v. Ali 
Raza (1) two learned Judges of the Allahabad High Court 
who have frequently to deal with cases under Muhammadan 
Law speak of the de facto muttawalli of an Arabic school 
without hinting that such an office is legally inconceivable. In 
two other cases of the same High Court, reported in Benarst 
v. Ataf Hussain(2)and Muizuddin v Mohammad Ikhlag (3) 
de facto muttawallis of mosques are spoken of as if they were 
well known to the law. No case to the contrary has been? 
cited before us, and we therefore, as at present advised, see 
no difficulty in the legal concept of a de facto muttawalk of a 


mosque. Plaintiff is no doubt a woman, but there is no 
objection under Muhammadan Law to a woman doing the 
temporal duties of muttawalli of a mosque. There is no 


suggestion that she is not doing the duties properly, or that 
any person interested in the mosque has made any complaint 
regarding her performance of her duties. The only sug- 
gestion that she is not entitled to perform these duties comes 
. from this defendant who, as we have noted, is unwilling to 
pay his rent to her and is obviously a self-interested party. It 
is not alleged by him that there is any other person who ought 
to be the trustee to whom his rent is due. ` In these circum- 
stances we cannot see on what ground the defendant can refuse 
to pay his rent. The plaintiff is the actual manager of the 
institution. No other person has been alleged to be entitled 
to manage it. There is no suggestion that she will not 
appropriate the rent for the benefit of the institution. | 

Nor can we sce any legal objection to her maintaining 
a suit against the tenant for rent. In a case reported in 
Abkan Sahib v. Soran Bivi Saiba Ammal (4) both the learned 
Judges held thatithe de facto trustee of a mosque was in a 
position to collect the rents and reimburse himself for the 
expenses of the collection out of the rents collected. It would 
be very much to the detriment of a trust if the actual manager 
thereof, when there is no de jure trustee in charge, were de- 
barred from recovering debts due to the trust. The rent e 
so paid is of course paid to the person properly under the cir- 
cumstances entitled to receive it. We therefore can see no 

1. (1914) IL R 37 A 86 at 90. 
2. (1921) 63 I C 171. 3. (1923) 74 I C 756. 
i 4. (1913) ILR 38 M 260: 28 M L J 8347. 
R__76 : 
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legal ground on which the defendant can refuse to pay his rent 
to the plaintiff. We must reverse the judgment of the learned 
District Judge and restore that of the District Munsif with 
costs of the plaintiff here and in the Lower Appellate Court 
(one set vakil’s fee) . 
N.S. KE Second Appeal allowed. 
In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WALLACE. 


P. Varadarajulu Naidu ... Petitioner* (Complainant) 
` Y. ; 
P. Kuppuswami Naidu ... Respondent (Accused). 
Criminal Procedure Cede, Ss. 202 and 203—Magistrate issuing notice te 
accused to appear witlreut hearing the complainants case—Legality of. . 
Under S. 202 of the Criminal Procedure Code, the accused is not to be 
called upon to appear and show cause unless and until the Magistrate has 
satisfied himself from the complainant and his witnesses that there is a prima 
facie case against bim. There is no warrant for the procedure adopted by a 
Magistrate in isming notice to the accused to appear and show cause against 
the issue of process before hearing the complainants case or his witnesses, hear- 
ing what the accused bas to say and then deciding whether the complaint shall 


“be received or not. I» the malter of the petition of Dukhi Kewiar, (1906) 


ILR 28 A 431 not follawed. In re Tukaram Udaram (1904) 6 Bom. L R gt 
distinguished. Melk Meeran Sahib v, Ratnavelu Mudali (1912) I LR 37 M 
181: a5 MLJ 1 followed. Baidya Nath Singhi v. Muspratt (1887) ILR 
14 C 141; Bhim Lal Sah v. Empero: (1912) I L R 40 C 444; Balai Lal 
Makerjee v. Pasupathi Chatterjee (1916) a1 C W N 127; Chandi Charan Mitra 
v. Monundra Chandra Roy, Chory, (1922) 27 C W N 196 and Bechu Mia 
v. Amwar Nabi (1924) 30 C W N 312 referred to, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Third Presidency Magistrate, Georgetown, Madras, ' 
dated 4th May, 1925, in Application No. 3172 of 1925. 

V. L. Ethiraj for petitioner. 

K. P. Krishna Menon for Crown Prosecutor on behalf 
of the Crown. P 

O. Thanikachalam Chettiar for accused. 

The Court made the following 

ORDER :—This is a criminal revision case against the 
order of the Presidency Magistrate dismissing a complaint 
under S. 203, Criminal Procedure Code. The chief ground 
of attack is that the Magistrate has ignored the proper proce- 
dure uhder Ss. 202 and 203 and adopted a procedure for which 
there is no warrant and which is in many ways open to objec- 
tion. 

"Cr R C No. 578 of 1945 ` 
(Cr R P No, 487 of 1925) rith March, 1926. 
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It appears that the procedure is one which has been for 
many years in practice in that Court. It is that when a com- 
plaint is put in and sworn to, the Magistrate without hearing 
the complainant’s case or his witnesses issues notice to the 
accused to appear and show cause against the issue of process, 
hears what the accused has to say, examines any witness he 
wishes to have examined and then decides whether the com 
plaint shall be received or not. 

It is arguéd that this procedure is justified by S. 202. It 
may be said that it is not prohibited by the letter of that sec- 
tion but it is clearly contrary to the spirit of that section and 
to the general principles of the Code. Section 202 clearly 
implies that an accused is not to be troubled unless the Magis- 
trate is first satisfied that the complaint is prima fack true, 
and therefore the case is made out which the accused must 
rebut. To call upon an accused to appear and disclose his 
defence before the Magistrate has satisfied himself that the 
complaint is prima facie true is contrary to the spirit of the 
whole procedure of criminal trials. It is no justification to 
say that the accused is willing to adopt that procedure, be- 
cause if he refused to adopt it, he will do so at his peril and 
the Magistrate would at once conclude that there was a good 
case against him. It is a procedure most unfair to the 
accused. He is in effect compelled not only to state, but to 
substantiate his defence, before the prosecution has substantiat- 
ed any case against him, and this is the exact opposite of the 
principle underlying the prescribed procedure. It is not until 
the prosecution case has been fully and thoroughly put forward 
and tested by cross-examination that the aceused is to be called 
upon to put forward his defence. Under the procedure now 
adopted if the Magistrate rejects the defence and considers 
that there is a case to go on with, then the accused has to put 
his case forward before a Magistrate who has already rejected 
his defence. From this point of view alone the procedure is 
indefensible. 

It is no less unfair to the prosecution. The result, I 
suppose, in a majority of cases is that the complaints are 
thrown out without the complainant having been allowed to 
put forward his full case at all. The Magistrate accepts the 
defence before he knows what the full prosecution is. 

The meaning of S. 202 is pexfectly clear. It is that the 
accused is not to be called upon to appear unless and until the 
Magistrate has satisfied himself from the complainant and 


his witnesses that there is a prima facie case against him. 
Ld 
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This procedure has been condemned by this Court so far 
back as 1912 in Sheik Meeran Sahib v. Ratnavelu Mudali (1) 
where Bakewell, J. remarks :— 

“Tt appears to me that the object of the procedure prescribed by Chap. XVI, 
which is entitled “Of Complainte to Magistrates,” is the separation of unfounded 
from substantial cases at the outset, and to prevent innocent persons from being 
brought into the Police Courts and subjected to the annoyance of frivolous 
charges.” 

See also Criminal Revision Case No. 123 of 1925, which 
is also a case from the Presidency Magistrate’s Court. 

Such a practice has frequently been condemned by the 
Lalcutta High Court. See Baidya Nath Singh v. Mus 
prati (2), Bhim Lal Sah v. Emperor (3), Balai Lal 
Mutkesjee v. Pasupathi Chatterjee (4), Chandi Charan Mitra 
v. Monurdra Chandra Roy Chowdhury (5) and Bechu Mia 
v. Anwar Nabi (6). I note that the decision in Baidya Nath 
Singh v. Muspratt (2) has been dissented from by a single 
Judge in In the matter of the petition of Dukhi Kewat (7). 
This latter case and In re Tukaram Udaram (8) are the only 
cases that the respondent has been able to put before me in 
his favour. In re Tukaram Udaram (8) the point was 
whether the issue of process to the accused for the purpose of 
enquiry under S. 202 meant that the trial had begun and the 
propriety of the issue of that process was not discussed. 

The ruling of this Court in Sheik Meeran Sahib v. 
Ratnavelu Mudali (1) so far back as 1912, referring to the 
procedure in the Presidency Magistrate’s Court does not 
seem to have had any effect in putting a stop to this practice. 
It is time therefore that this undesirable practice should cease 
and it will not cease until the Magistrates are in each case 
compelled to do over again what they have done improperly. 

I am of opinion that the complainant.has not had a ‘fair 
hearing of his case, that he is entitled under S. 202 to shave 
that case reconsidered and | remand the case for, that purpose. 
I reverse the Magistrate’s order and direct him to re-hear the 
complaint. It is hardly necessary to add that the statement 
of the accused and his witnesses which have been now taken 
cannot be treated as evidence at the re-hearing. 








. N. S. , Order set aside and case remanded for 
i l : u rehearing. 
1. (1912) ILR37 M'181 :45MLJx. 2. (1887) ILR 14 C 141. 
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[FULL BENCH.] 
In THE HicH Court oF JUDICATURE AT MADRAS. 


PRESENT SiR Murray Coutts TROTTER, Kt., Chief 
Justice, MR. Justice Devaposs AND MR. Justice WALLACE. 


Appa Rao Mudaliar Sian Petitioner* (Accused) 
v. 
Janakiammal ... Respondent (Complainant). 
Crimixal Procedure Code (F of 1898), Ss. 202, 203, 204 and 456—Investiga- F. B. 


lion wader S. 20a—Jurisdiction of Magistrate to require the presence oj the — 
accussd—Dismissal of complaint under S. 203—I kedher amoumis to a discharge Appa Rao 
of the accused—Order of further engæiry—Notice to accused, whether necessary., os 
A Magistrate has no jurisdiction to require the presence of the accused when Janakiammal 
he holds an enquiry or investigation under S. 202 of the Criminal Procedure 
Code into 2 complaint of which he is empowered to take cognizance or” which 
has been transferred to him under S. 192. Vaeradarajulu Naidu v. Kuppu- 
sweet Naidu, (1926) 51 M L J 60a followed. 
An order unde: S. 486 of the Criminal Procedure Code for further enquiry 
into a complaint dismissed under S. 203 is not bad for want of notice to the 
accused, az the dismissal of the complaint does not amount to a discharge of 
the accused, 
Par Devadoss, J.—The expression “person who has been discharged” in 
S. 436 refers to a person who has been discharged under Ss. 209, 253 or 259. 
A person against whom no process has been issued under S. 204 is not a dis- 
charged person and therefore no notice is necessary to him when the District 
Magistrate or the Semions Court or the High Court directs further enquiry into 
a complaint diamissed under S. 203 or sub-section 3 of S. 204. 
Emperor v. Gajra; Singh, (1924) I L R 47 A 722 followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 1st December, 1925 of the District Magistrate of 
Chingleput in Cr. R. C.No.45 of 1925 (C. C. No. 443 of 
1925 on the file of the Court of the Stationary 2nd Class 
Magistrate of Ponneri). 

t K. Narasimha Atyar for petitioner. 

N. A. Ktishna’Aiyar and R. Viswanatha Aiyar for 
respondent. 

The Public Prosecutor on behalf of the Crown. i 

The Court made the following 


ORDER :— The Chief Justice __I have had the advantage e, Coutts 





of perusing the judgment about to be delivered by my brother Nani) 
Devadoss and I entirely agree in the conclusion that he has 
arrived at, a conclusion which was also arrived at by Wallace, s 
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J., in Varadarajulu Naidu v. Kuppuswami Naidu (1). As I 
also find myself in complete accord with the reason- 
ing of those learned Judges, it is unnecessary for me 
to add more ‘than a few words. It may no 
doubt happen from time to time that to allow a pro- 
posed accused person to appear and to hear what he has to say 
while the proceedings are at the stage contemplated by S. 202 
of the Criminal Procedure Code might turn the scale and 
satisfy the Magistrate that there was no case for issuing process 
under S. 204. I make no doubt that it is in this view that 
Magistrates have been in the habit of giving a person against 
° whom a charge is formulated at least an option to come before, 
them if he so desires at the earliest stage. It seems to me 
that Such a procedure is entirely unwarranted by the Code. 
The object of the chapter of the Code in which S. 202 appears 
is to prevent accused pérsons being harassed at all or asked to 
appear if in the opinion of the Magistrate no prima facie case 
is made out, and in my opinion the Code never contemplated 
that at that stage they should be either asked or permitted to 
state their cases. That is really enough to dispose of this 
matter, but I am also of opinion that the practice of summon- 
ing accused person at the stage marked by S. 202 has much 
greater dangers than safeguards to the accused. He is obvious- 
ly not bound to appear even if invited or given an opportunity 
of doing so. If he does not appear, it is likely to weigh 
against him with the Magistrate; if he does he runs the danger 
of being committed to a statement of his case before he knows 
with any definiteness what exactly is laid to his charge. The 
argument that bécause Mr. Narasimha Aiyar’s client in fact 
appeared before the Magistrate when the proceedings were 
at the stage of preliminary inquiry under S. 202, he is there- 
fore entitled to be heard when that proceeding is questioned in 
a higher Court is to my mind quite untenable. This appellant 
has never been discharged because he had never been charged. 
I should like to say in conclusion that I entirely endorse 
the strictures passed by Devadoss, J., on the remarks contained 
in the order of the District Magistrate which in effect really 
prejudge the case. T agree with the order proposed by 
Devadoss, J. * 
Devadoss, J. — This is an application to revise the order 
of the District Magistrate of Chingleput directing further 
enquiry into a complaint dismissed under S. 203 ofthe Criminal 
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Procedure Code by the Stationary Second Class Magistrate of 
Ponner. At the request of the Public Prosecutor the learned 
Chief Justice has directed that this Criminal Revi 
sion Petition be heard by a Full Bench as one of the questions 
involved affects the practice prevailing in the Magistrates’ 
Courts. Two questions arise for consideration: (1) Has a 
Magistrate jurisdiction to require the presence of the accused 
when he holds an enquiry or investigation under S. 202 of the 
Criminal Procedure Code into a complaint of which he is em- 
powered to take cognizance or which has been transferred to 
him under S. 192 ? and (2) Is an order under S. 436 


of the Criminal Procedure Code for further enquiry into a" 


complaint dismissed under S. 203 bad tor want of notice to the 
accused ? ° 


First point -_When a complaint is presented or trans- 
ferred to a Magistrate, he may, after examining the complain- 
ant on oath, dismiss the complaint under S. 203 if there is in 
his judgment no sufficient ground for proceeding, and if there 
is sufficient ground for proceeding he shall issue 
a summons or warrant under S. 204 for the attendance of the 
accused. Section 202 authorises a Magistrate for reasons to 
be recorded in writing to postpone the issue of process for 
compelling the attendance of the person complained against, 
and either enquire into the case himself, or direct an enquiry or 
investigation to be made by a Magistrate subordinate to him, 
or by a police officer, or by such other person as he thinks fit, 
for the purpose of ascertaining the truth or falsehood of the 
complaint. The object of S. 202 is to prevent the harassing 
of innocent persons by an indiscriminate issue of processes in 
cases where there is no sufficient ground for proceeding against 

“them. Unless and until a Magistrate is satisfied that there ts 
in his judgment sufficient ground for proceeding, he should 
not compel the appearance of the accused before him It 
is to enable him to see that there is sufficient ground for pro- 
ceeding that he is authorised to hold an enquiry by himself or 
by a Subordinate Magistrate or by a Police Officer or by any 
other fit person. The object of the section would be defeat- 
ed.if the accused is made to appear in an enquiry under S, 202. 
Tt is argued that the notice issued under S. 202 to the accused 
gives him an option to appear or net, and therefore it cannot 
be said that the Court compels his appearance when it issues 
notice to him under S. 202; but the option is rendered useless 
as his non-appearance might be construed into a disinclination 
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ort his part to be present at the enquiry and might create a pre- 
judice in the mind of the Magistrate against him, and if he 
appears the object of the postponement of the process is 
practically nullified. Should the Magistrate after such en- 
quiry think that there is in his judgment sufficient: ground for 
proceeding, any statement made by him might prejudice him 
in the trial of the case, and if he declines to answer any ques- 
tion that may be put to him by the Magistrate, that might pre- 
judice the Magistrate against him. This question has been 
exhaustively considered by my brother Wallace in a recent case, 
in Varadarajule Naidu v. Kuppuswami Naidu (1), and as I 


‘entirely agree with his conclusion and the“ reasons 


therefor, it is unnecessary to discuss the cases 
noticeH by him. I hold that the practice of 
issuing notice to the accused under S. 202 is not only illegal 
but is highly undesirable as it defeats the specific object of 
S. 202 and might prejudice the accused if the complaint is not 
dismissed under S. 202 and should therefore be put a stop to 
without delay. 


Second point :_The proviso to S. 436 of the Criminal 
Procedure Code makes it clear that a person is entitled to 
notice before an order is made under that section if he has 
been discharged. When an accused person has not been dis- 
charged according to the provisions of the Criminal Procedure 
Code, he is not entitled to notice when the District Magistrate 
or the Sessions Court or the High Court orders further en“ 
quiry into a complaint which has been dismissed under S. 203, 
or sub-sec. 3 of S, 204. Mr. Narasimha Aiyar’s contention* 
is that in this case his client appeared before the Magistrate 
on a notice under S. 202 and as the complaint was dismissed; 
he must be considered to have been discharged. The dis- 
missal of a complaint under S. 203 or sub-sec. 3 of S. 204 is 
before the appearance of the accused, and no accused per- 
son can be said to be discharged when no process has been 
issued for his appearance. It is only where a Magistrate 
taking cognizance of an offence is of opinion that there is sufft 
cient ground for proceeding, he issues a summons or warrant 
for the attendance of:the accused. If the case is a summons 
case the trial is*according to Chap. XX and when a complaint 
in a summons case is throw out the accused is acquitted. In 
warrant cases the inquiry ‘and trial are under Chap. XXI and 
under S.253, if the Magistrate finds that no case has been made 
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out against the accused which, if unrebutted, would warrant 
his conviction he shall.discharge him. An accused person is 
said to be discharged when the case against him is thrown out 
under Ss. 209, 253 or 259, or when the Advocate-General 
enters a nolle prosequi under S. 333. The expression “ person 
who has been discharged ” in S. 436 refers to a person who 
has been discharged under Ss. 209, 253 or 259. A person 
against whom no process has been issued under S. 204 is not 
a discharged person and therefore no notice is , necessary 
to him when the District Magistrate or the Sessions Court or 


the High Court directs further enquiry into a complaint dis- , 


emissed under S. 203 or sub-section 3 of S. 204. The same 
view was held in Emperor v. Gajraj Singh {2). The answer 
to the second question is in the negative. 


Mr. Narasimha Aiyar very properly contends that his 
client would be prejudiced by certain remarks of the District 
Magistrate in his order. He calls a letter produced by the 
accused as a spurious letter. The evidence on record does 
not warrant such an opinion of the letter. Again, the 
observation “Accused was certainly liable for trespass, insult 
and assault as complained by the complainant” is tantamount to 
a finding that the accused is guilty. | Without the evidence of 
both sides it is not proper for any Court to come to a definite 
conclusion that an accused person is guilty of an offence. The 
Stationary Sub-Magistrate followed the practice which, though 
condemned by a decision of this Court reported in Sheik Mee- 
ran Sahib v. Ratnavelu Mudali (3) seems to be in vogue 
throughout the Presidency and there is no reason for trans- 
ferring the case for further enquiry to another Magistrate. 
Any Magistrate who enquires into this case will ignore the 
observations of the District Magistrate as regards the merits 
of the case and come to a conclusion on the evidence that 
might be adduced before him as to the guilt or the innocence 
of the accused. There is no reason to interfere with the 
order of the District Magistrate except setting aside that 
portion of the order by which the case is transferred to the 
Taluq Magistrate of Ponneri. 


The case will be enquired into by the Stationary Sub- 
Magistrate of Ponneri who,-if he thinks proper. may” hold 
an enquiry under S. 202 before issuing process to the accused 
in order to satisfy himself that there is sufficient ground for 
proceeding. If he is not satisfied he may dismiss the com- 
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plaint under S. 203; if he is satisfied that there is sufficient 
ground for proceeding he shall issue process under S. 204. 

Wallace, J. — | entirely agree. On the first point I 
have already said all that I wish to say in my judgment in 
Varadarajulu Naidu v. Kuppuswami Naidu (1). 


On the second pointkI agree that an accused to whom a pro. 
cess has not issued under S. 204 (1) has not “appeared” 
at the proceedings contemplated by Chapters XVIII and 
XXI and therefore cannot claim that a dismissal of the com- 
plaint under S. 203 of the Code of Criminal Procedure 
amounts to a discharge. 


N. S. Order of the District Magistrate partly * 
, set aside. 





‘In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR, JUSTICE JACKSON. 


Chandana Venkatasubbayya `.. Appellant* (1st deft.) 
v. 
Gada Seshayya and others ... Respondents (Plaintiff and 


defendants Nos. 2 and 3). 


Limitation Act (IX of 1908), S. 20—“Agent duly auahorised”—Amoum 
deposited to the credit of the plaintif im a sutt—Payment of this amount by 
Court under O. 21, R. 56 of the Civil Procedure Code to a person who had 
obtained a decree agaiust the plainkff’s som—iVhether can be consirued as pay- 
ment by Wie agent of the plaintiff's som. 


In O. S. No. 6° of 1911 there was deposited a certain amount to the credit 
of the plaintiff C. V. This sum was attached before judgment by one S who 
in O.8.No.57 of 1918 was suing C. F.'s son on a pronote executed by C. F. 
After obtaining a decree in O. S. No. 57 of 1918, S applied under O. 21, R. 56 
of the Civil Procedure Code to have the amount deposited in O. 8. No. 6 of 
911 paid over to him and the same was paid to him. ; 


Hald, that this payment by Court cannot be construed as one made by the 
“duly authorised agent” of C.¥.’s son within the meaning of S. 20 of the Limita- 
tion Act, inasmuch as the mere fact that the Court held moneys belonging to 
C. V., the debtors father, could not constitute that Court the agent of the 
debtor (C. F.'s son) in the absence of any communication with the debtor. 
Govindamoami Pillai v. Dasat Gouudan, (1921) ILR 44M 971 : 41 ML J 423 
referfed to. 


If a debtors presumable agscts:are so placed by operation of law, viz, a 
hegal attachment, that a Court can release them for the purpose of making 





*A A AO No. 27 of 1925. 13th August, 1926. 
„a1. (1926) 51 M L J 60a. 
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payments due from him, then the act of the Court in making such payment must 
be treated ay the act of the debto: himself, the volition of the debtor being 
neither requisite nor relevant. 

Appeal against the order of the Court of the Additional 
Subordinate Judge at Masulipatam in A. S. No. 65 of 1924 
(A. S. No. 131 of 1924 on the file of the District Court of 
Kistna ) preferred against the order of the Court of the Dis- 
trict Munsif of Avanigadda’ at Masulipatam in E. P. No.258 
of 1923 in O. S. No. 57 of 1918. 

K. Subba Rao for V. Ramadoss for appellant. 

A. Venkatachdlam for respondents. 

The Court delivered the following 

e JUDGMENT :_Appeal against the order of the Court of 
the Additional Subordinate Judge of Masulipatam in A, S. 
No. 65 of 1924 (E.P. No. 258 of 1923 on the fila of the 
Court of the District Munsif of Avanigadda at Masulipatam). 

The decree-holder in O. S. No.57 of 1918 filed an exe- 
cution application on 26th June, 1922. The previous appli- 
‘cation was on 20th January, 1919. 

In order to save the bar of limitation the decree-holder 
relies upon a payment under O. 21, R. 56 made on 31st Octo- 
ber, 1919, alleging that such payment is tantamount to a pay- 
ment by the debtor's agent duly authorised in this behalf as 
contemplated by S. 20 of the Indian Limitation Act. 

The question for determination is whether this payment 
can be described as such. 


In O. S. No. 6 of 19x11 on the file of the Bandar Addis 
tional District Munsif there was deposited a sum of Rs. 514 
to the credit of the plaintiff, Chandana Veeraswami. This 
sum was attached before judgment by the present respondent 
Seshayya who inO.S.No..57 of 1918 was suing’ (along 
with his heirs) Veeraswami’s son, the present appellant, on a 
pronote executed by Veeraswami. After obtaining a decree 
in O.S. No. 57 of 1918 Seshayya applied under O. 21, R. 56 
to have the Rs. 514 paid overto him. The District Munsif 
observed on this application E. A. No. 2129 of 1919: 


“I don’t consider notice to decree-holder (that is, Veeraswami) or 
judgment-debtor (that is, judgment-debtor in O. 8. No. 6 ef 1911) necessary 
under R. 179 of the Rules of Practice. The judgment-debtor has now no 
interest, and decree-holder’s sons are defendante in O. 5. No. 57 of 1918, in 
which this amount was attached before judgment. Isue cheque.” 


This is the payment alleged by respondent to have been 
one made by the debtor’s agent duly authorized in this behalf. 


Venkata- 
subbayya 


v, 
Seshayya. 


612 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Now to make good that allegation he must establish that the 
Court when it made this payment was employed to do the act 
for the debtor, or to represent the debtor in dealings with 
third persons. In the present case the Court had never at 
any time come into direct relations with the debtor. It was 
only seized of property which the respondents alleged to be 
the property of the debtor’s father. In such circumstances 
can the Court be held to be the debtor’s agent? No doubt 
there are circumstances when a Court occupies this position. 
It was held in Chinnery v. Evans (1) that any payment made 
by a Receiver in pursuance of the order is payment in law by 
the legal agent of the person liable to pay. In Govindaswami 
Pillai v. Dasat Goundan (2) this ruling was applied to a gase” 
where purchase money under the Land Acquisition Act was 
deposited in Court by Government to the credit of the suit, 
and a decree-holder-mortgagee by consent of the judgment: 
debtors drew out a sum in satisfaction of his decree. In this 
case Coutts Trotter, J., stated the following formula :— 

“If a debtor’s assets are so placed either by his own act or by operation 
of law, that if some other than he alone can release them for the purpose 
of making paymenta due from him, then the act of that other in operating 
upon the debtor's asetas must be treated as the act of the debtor himself, the 
volition of the debtor in such a case being neither requisite nor relevant.” 

Restated with reference to the facts of the present case this 
formula would run : If a debtor’s presumable assets are so 
placed by operation of law, viz., a legal attachment, that the 
Court can release them for the purpose of making payments 
due from him, then the act of the Court must be treated as 
the act of the debtor himself, the volition of the debtor being 
neither requisite nor relevant. The difficulty then becomes 
apparent.Can it be said that the volition of the debter is neither 
requisite nor relevant when a Court is paying out moneys be- 
longing to his father on the assumption that they are the assets 
of himself ?The mere fact that a Court holds moneys belonging 
to a debtor’s father cannot in my opinion constitute that Court 
the debtor’s agent. There must be some communication 
with the son. As observed by Sadasiva Aiyar, J., in the same 
case |[ Govindaswami Pillai v. Dasait_Goundan (2)] itymay not 
be altogether clear why the legislature has insisted that the 
payment shall be by the person or his agent authorized. If 
there is no fiction, as in English Law, that the payment implies 
a fresh promise to pay, and the provision is merely in order 
to exact diligence from the decree-holder, such diligence might 
1, (1864)11 HL Cas. r15. 2. (1921)I L Rag M 971 at 974: 41 ML J 433. 





LI.) THE MADRAS LAW JOURNAL REPORTS. 613 


be exercised quite independently of the debtor’s volition. In 
the present case the mere fact that the creditor moved the 
Court and obtained the money under attachment would satisfy 
the requirement of diligence. But whether it be logical or 
illogical the statute does seem to require the volition of the 
debtor or his agent in this matter. It must be strictly found 
that the judgment-debtor did exercise his volition or that the 
circumstances were such that his volition was neither requisite 
nor relevant. I do not find that the requirements of S. 20 
of the Indian Limitation Act have been satisfied and the appeal 
is allowed with costs throughout. 


N.S. Appeal allowed .* 


In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT 1 SIR KUMARASWAMI SASTRI, O. C. J., AND 
Mr. JUSTICE CURGENVEN. 


Dhurvas J. Subbayyar & Bros. by 

one of its partners Dhurvas 

J. Subbayyar ... Appellants* (Defendants) 

v. l ' 

J. K. Munuswami Aiyar & Sons by 

their managing partner Jambu 

Subbarama Aiyar ... Respondents (Plaintiffs) . 

Provincial Insoloenay Act (F of 1920), Ss. 2 (a), 28, 33, 49, 50 and 59— 
Suit by vendor against purchaser for damages fer breach of contraci—Ceunter- 
suit by the purchaser against the vender for recovery of the deposit ameuni— 
Decrees dismissing the patrchaser’s suit and decreeing the vendor's suit—A ppeals 
by the purchaser—Insologucy of the purchaser—Right of Official Receiver to 
continue the appeals—Proper renredy of the Receivar—{Relating to the property 
of the insolvent” in S. 59 (d)—Meaming of—“Debt? whether includes “decree 
debt” —Contract—Depesit—Parky in default—Right to sue for recovery of the 
deposit. | 
A suit was instituted by the vendor against the purchaser for recovery of 

damages on the allegetion that the purchaser had broken the contract by not 
taking delivery of the goods sold. The purchaser brought another suit against 
the vendor for the return of the deposit he had made with the vendor in respect 
of the same contract on the allegation that the vendor had broken the contract 
by not delivering the goods. The two suits were tried together and the vendor's 
suit was decreed and the purchaser's suit was dismissed on the finding that the 
breach of contract was on the part of-the purchaser. The purchaser filed two 
appeals against the decrees in the two suits Subsequent to the filing of the 
appeals, the purchaser became insolvent The Official Receiver wanted to 
come on the record ae appellant and Prosecyte the appeals 

Ifeld, (1) The Official Receiver could not prosecute the appeal filed against 
the decree awarding damages to the vendor in the vendors suit, but the proper 





“Appeals Nos. 220 and 221 of 1921. rath August, 1926. 
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1emedy for him was to contest the validity of the decree in proper proceedings 
under the Provincial Insolvency Act, as the Insolvency Court is not bound by 
the decrees passed against the insolvent but can go into the validity of those 
decrees. 

The words “relating, to the property of the insolvent” in S. 59 (£) of the 
Trovincial Insolvenay Act cannot be taken to mean “affecting the property of 
the insolvent,” as such a construction would give the Official Receiver power 
to conduct suits of a purely personal nature, and consequently the section cannot 
be construed so as to authorise the Official Receiver to prosecute the above 
appeal, 

The definition of a debt under the Provincial Insolvency Act includes a 
decree debt because S. 2 (a) states that ‘creditor includes e decree-holder and 
‘debtor’ includes a judgment-debtor. ; 

(2) The Official Receiver could prosecute the appeal filed against the 
decree dismissing the purchaser’s suit for recovery of the deposit amount, Aas 
thie amodnt was the insolvent’s property and consequently vested in the Offcial 
Receiver under S, 28. ` 

In all cases of deposits on contracts, a person in défault cannot claim a 
return of the deposit. 

Appeals against the decrees of the Court of the and 
Additional Subordinate Judge of Madura in O. S. No. 27 of 
1921 (O. S. No. 53 of 1920, Subordinate Judge’s Court, 
Madura) and O. S. No. 58 of 1921 (O. S. No. 218 of 
1919, Subordinate Judge’s Court, Madura) respectively. 


C. F. Anantakrishna Aiyar and P. F. Krishnaswami Aiyar 
for appellants. 
A. Krishnaswami Aiyar for respondents. 


The Court delivered the following 


JupGMENT -_These appeals arise out of a contract for 
purchase and delivéry of goods entered into by the appellant 
in each of the cases with the respondent. ‘The contract has 
been filed as Ex. D, which, after describing the goods and the 
place where the goods were to be got from and delivered in 
paragraphs 1 and 2, goes on to say that the purchaser shall be 
bound by the contract he (respondent) entered into, with his 
vendors and should take delivery of the goods. As regards 
the delivery of the goods and the advance, paragraphs 5, 6 and 
7 are material. They run as follows 

“On the very day on which the aforesaid two persons (their vendors) 
“atom that the aforefaid bales have arrived here you should pay money and 
take delivery of the bales. Whenever the afore-specified bales are issued from 
the Mill you should take delivery ef the same. We are not Hable therefor. 
As the afore-specified advance money is with us without interest, as the bales 
are issued, according to the proportion of the advance, you should deduct for 
the bales at the rate of Rs. 190 and at the rate of Rs. 160 per bale.” 


° a 
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Then cl. 8 says:— 


“If the bales are received from the aforesaid two persons and if we have 
not informed you of the same we are liable for the matters of lom that may 
result therein. In the matter of your not taking delivery after we informed 
you of the receipt, you yourself are liable for the loss that may arise therein.” 


This is signed by the respondent firm and is addressed to 
the appellant firm. Suit No. 27 of 1921 which led to appeal 
No. 220 of 1921 was filed by the present respondent against 
the appellant for recovery of damages for breach of contract, 
the allegation being that the appellant has not performed his 
contract in taking delivery. ‘The particulars are given in thg 
plaint and the claim, after credit is given for the advance, is 
fðr Rs. 8,860 as detailed in Sch. A or in the alternatiye for 
Rs. 3, 460 as detailed in Sch. B with interest and costs. Suit 
No. 58 of 1921 which refers to Appeal No. 221 of 1921 
was filed by the present appellant against the respondent for 
the recovery of the advance paid with interest. His case 
is that under this contract he paid advances, that the 
respondent did not deliver the goods and therefore the contract 
was broken by the respondent and that the appellant is entitled 
to recover the advance with interest. He claims Rs. 5,289-10-0. 
The suits were tried together and the Subordinate 
Judge decreed the plaintiff’s claim in O. S. No. 27 of 1921, 
holding that the breach was on the part of the defendant in 
that suit and awarded a decree for about Rs. 7,000 odd as 
damages after giving credit for the advance which was paid. 
He dismissed Suit No. 58 of 1921, the suit filed by the present 
appellant against the respondent, on the „ground that the 
breach of contract being on the part of the plaintiff in that 
suit, he was not entitled to recover the deposit. 


These appeals are filed by the appellant against the two 
decrees. After the filing of the appeals, the appellant be- 
came insolvent. He applied for the benefit of the provisions 
of the Provincial Insolvency Act and an Official Receiver was 
appointed. | When the appeals came ‘on, the appellant who 
became insolvent did not press the appeal. The Official 
Receiver not being a party did not appear ‘and the result was 
that the appeals were dismissed. The Official Receiver thene 
applied to be made a party to the appeals on the ground that 
he had no notice of the appeals and their pendency and that 
there was a good case to represent to the Court against the 
decrees of the Subordinate Judge. His petition was granted 
on terms that he gave security and the dismissal was set aside, 
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and he now appears by Mr. Anantakrishna Aiyar to prosecute 
the appeals. 

A preliminary objection was taken by Mr. Krishnaswami 
Aiyar on the ground that under the Provincial Insolvency Act 
it is not competent to the Official Receiver to prosecute an 
appeal which relates to a claim for damages only and does not 
affect any property of the insolvent. He bases his contention 
on two grounds. First of all, he states that so faras the 
claim for damages is concerned, S. 28 of the Provincial Insol- 
vency Act of 1920 states the effect of an order of adjudica- 
tion. Cl. 2 states that on the making of an order of adjudi- 
Cation, the whole of the property of the insolvent shall vest in 
the Court or in a Receiver as hereinafter provided, and shalf 
becom® divisible among the creditors and thereafter, except 
as provided by this Act, no creditor to whom the insolvent is 
indebted in respect of any debt provable under this Act shall, 
during the pendency of the insolvency proceedings, have any 
remedy against the property of the insolvent in respect of the 
debt, or commence any suit or other legal proceeding except 
with the leave of the Court and on such terms as the Court 
may impose. Then follow what properties, for the purposes 
of the section, shall be included and excluded. As regards 
exclusion, cl. 5 of the section says: 

“The property of the insolvent for the purposes of this section shall not 
include any property (uot being books of account) which is exempted by the 
Code of Civil Procedure, 1908, or by any other enactment for the time being in 
force fiom liability to attachment and sale in execution of a decree.” 

We have now therefore to turn to the Civil Procedure 
Code to see what are exempted from attachment because such 
exempted property could not vest in the Court or in the Re- 
ceiver. Section 60 of the Code in treating of property not 
liable to attachment refers in cl. (e) to a mere right to sue for 
damages. We take it by mere “Right to sue” is meant a 
right which has not ripened into or merged in a decree of Court 
and which still exists as a cause of action which the insolvent 
can enforce, if he chodses, by filing a proper suit. Section 6 
(e) of the Transfer of Property Act is also relied upon 
which exempts from transfer a mere right of suit and states 
‘that it cannot betransferred. In the case of an unliquidated 
claim for damages there can be no doubt that it is a mere right 
of suit and the contention ef Mr. Krishnaswami Aiyar is that 
reading these sections together in this case, the right of suit 
would not vest in the Official Receiver and secondly, that he 
has no right to come in as a party- If the matter rested here, 

e 
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there may be some force in this contention. But in this case Subbayyar 


z i & Bros. 
there are two points to be considered. On the date when the r. 
appellants became insolvent not only had the respondent exer- Ban ra 
cised his right of filing a suit but there was also a decree which & Sons. 


he obtained against the insolvent and the matter did not rest 
merely on chose in action which has not ripened into a decree. 
The case must therefore be judged with reference to S. 59 of 
the Provincial Insolvency Act. That section says — 


“Subject to the provisions of this Act, the Receiver shall, with all con- 
venient speed, realise the property of the debtor and distribute dividends 
among the creditors entitled thereto, and for that purpose may (a) sell all or any 
part of the property of the insolvent; (b) give receipts for any money received by 
him, and may, by leave of the Court, do all or any of the following thing», 
namely, (c) carry on the business of the insolvent so far as may be fecessary 
for the beneficial winding up of the same; (d) institute, defend or continue any 
suit or other legal proceeding relating to the property of the insolvent ” 


Then other clauses follow which it is not necessary for us 
to consider. Turning to this section, what we have to see is 
what under cl. (d) is the meaning of the term “Relating to 
the property of the insolvent”. Is it a suit which directly 
or immediately affects the property of the insolvent, or is it a 
suit or legal proceeding which might ultimately result in a 
decree which, if executed or sought to be enforced, would be 
payable out of the assets of the insolvent and thereby affect the 
property ? ‘The argument of Mr. Krishnaswami Aiyar is 
that it should be such as directly and immediately affects the 
property and that we cannot hold “ relating to the insolvent’s 
property” to mean “affecting the property” because that 
construction would result in every cause of* action which the 
insolvent had, being continued or defended by the Official 
Receiver for the benefit of the insolvent, while the law clearly 
is that so far as regards merely personal actions the Receiver 
cannot continue them but he can continue actions which are not 
personal, and he referred to some English cases on the point. 
We do not think there is very much use in referring to English 
Law on the subject because the Provincial Insolvency Act has 9 
codified and crystallised the law which we have to administer 
on the subject and we have not been referred to any corre- 
sponding section in the English Act. We donot think.there ° 
is any authority for holding that the words “ relating to ” must- 
be taken to mean “ affecting”. Mr. Ananthakrishna Aiyar 4 
himself admits that such a construction, which would give the 
Official Receiver power to conduct suits of a purely personal s 
nature, which no Court has yet allowed to be done, would be 
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placing an undue stretch on the section. What he argues is 
that where once a decree is passed or where the cause of action 
does not relate to personal actions but relates to actions found- 
ed on contracts and not of a purely personal nature, as the 
effect of a decree passed would be, if improper, to reduce the 
assets which are divisible among creditors, or, as the effect of 
a suit dismissed, if proper, should be to diminish the amount 
coming into the hands for distribution to the creditors, a wide 
construction should be placed on S. 59 (d ).  Itis argued that 
the Official Receiver has no remedy in such cases unless a 
liberal construction is put on S. 59. It seems to us that the 
Official Receiver has in such cases a remedy. The definition’ 
of a debt under the Insolvency Act includes a decree debt be- 
cause $. 2 (a) states that “ creditor ” includes a decree-holder 
and “ debtor” includes a judgment-debtor. Now the section 
as regards proof of debt is S. 33 which states that__ i 

“When an order of adjudication has been made under this Act, all persons 
alleging themselves to be creditors of the insolvent in respect of debts provable 
under this Act shall tender proof of their respective debts by producing evi- 
dence of the amount and particulars thereof, and the Court shall, by order, 
determine the persons who have proved themselves to be creditors of the insol- 
vent in respect of such debts, and the amount of ‘such debts, respectively, and 
shall frame a schedule of euch persone and debts: Provided that, if, in the 
opinion of the Court, the value of any debt is incapable of being fairly 
estimated, the Court may make an order to that effect, and thereupon the 
debt shall not be included in the schedule. A copy of every such schedule 
shal] be posted in the Court-house.” 

Then there is the provision that— 

“Any creditor of the insolvent may, at any time before the discharge 
of the insolvent, tender proof of his debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in respect of any 
debt provable under this Act, and vot entered in the schedule, and the Court, 
after causing notice to be served on the insolvent and the other creditors who 


have proved their debts, and bearing their objections (if any) shall comply 
with or reject the application.” 


Then comes S. 49 which Hescmpes the ieee of proof and 
it says that 

“A debt may be proved under this Act by delivering; or sending by post 
in a registered letter, to the Court an affidavit verifying the debt. The affida- 
vit shall contain or refer to a statement of account showing the particulas of 
the debt; and shall specify the vouchers (if any) by which the same can be 
substantiated. The Court may at any time call for the walan of the 
vouchers.” 1 í Paii i 


o! i ! i ae 
Then S. 50 says — e 
{Where the Receiver thinks that a , debt has been: improperly entered in 
the schedule, the Court may, on the applicatiow of the Receiver and after notice 
to the creditor, and such inquiry (if any) as the Court thinks necessary, ex- 
punge much entry or reduce the amount of the debt.” 


ik e 
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Clause (2) deals with cases where no Receiver is appoint- Subbayyar 
ed. Thus we find that where a decree is passed without the J: 
J. K. Munu- 


Receiver being made a party, it is open to him to contest the J fi Mes 
validity of that decree in proper proceedings under the Insol- & Sona. 
vency Act. So far as the law in England is concerned, it is 
clear that the Bankruptcy Court is not bound by the decrees 
passed against the insolvent but cam go into proof of the const- 
deration and the amount which is due and the validity of 
those decrees. We may refer to Williams on Bankruptcy, 
13th Edn., page 258. It is therefore not a case where the 
Official Receiver is without a remedy. We are of. 

*opinion that S. 59 does not authorise the Official Receiver fo 
appeal against a decree which was passed against him in ag suit 
for damages which the respondent filed against him. The 
suit which the insolvent-appeHant filed against the respondent 
for the return of the deposit stands in an entirely different posi- 
tion. His case is that he deposited a:certain sum of money 
with the respondent which was to be appropriated in a certain 
manner and when certain .contingencies happened, that the 
respondent is not entitled to retain the money as he has not 
given the goods which was the consideration for the deposit 
being given and that therefore he is entitled to the return of 
the deposit. Now, deposit under those circumstances is the 
insolvent’s property. The money is with the respondent but 
it is the insolvent’s property and he is entitled to get a return 
of the money in certain contingencies. It cannot be said that 
because the respondent in that suit might justify the retention 
on the ground that the insolvent has not fulfilled the conditions 
which would entitle him to its return on a breach of contract, 
the suit is a suit for damages sounding entirely in damages 
without any reference to the property of the insolvent. None 
of these sections would apply because if it is property of the 
insolvent, and the suit is only for the return of that property, 
it clearly vests in the Official Receiver under S. 28 and he is 
entitled to get back the money. The defence which the de- 
fendant may raise is no criterion in estimating or appreciating 
the cause of action of the plaintiff. What we have to see is 
whether that money can be said to be his property and there e 
can be little doubt that the money would be his property unless 
the defendant can show a right to appropriation and. not to 
return it. We are of opinion therefore that Appeal No. 220 s 
of 1921 fails and is dismissed with costs as the Offcial Receiver 
could not prosecute it and that Appeal No. 221 of 1921 is 
competent and that the Official Receiver can appeab against 
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| that decree in so far as it relates to the dismissal of the suit 


to recover the deposit. In this view the question is material 
as to whether this deposit which was admittedly received by 
the respondent in this case is returnable or not ; and that 
question will turn upon who committed the breach of the con- 
tract. In all cases of deposits on contracts it is well establish- 
ed that a person in default cannot claim a return of the deposit 
and in this case, as it is not denied that if the contract was 
broken damages would be much more than the amount deposit- 
ed, no obligations arise to return the deposit for which credit 


will be given as in estimating the amount of damages. In 


fact, in the other suit in which a decree was obtained damages 
were awarded to the extent of Rs. 7,000 after giving 
credit to the advance. The findings of the 
Subordinate Judge are these, that as regards two bales, notice 
was given as required by the contract and the bales were accept- 
ed, but as regards one bale, notice was given as required by 
the contract, but the goods were not taken delivery of and 
money paid. As regards seven bales, although the respond- 
ent said that he tendered seven bales orally, the Subordinate 
Judge was not disposed to accept the evidence and to find that 
the seven bales were tendered according to the contract. As 
regards the 20 bales, the position is that the respondent gave 
a notice Ex. G to the insolvent stating that these bales were 
ready and he could take delivery on payment acting on the 
notice which he got in turn from Ramachari who waf bound 
to deliver the goods. The notice went on to state that as the 
market was falling and as the traders were being put to great 
loss the Madura Mills, who were to deliver the goods, were 
willing to give goods of a more saleable quality in exchange 
for No. 44 and that it was open to the insolvent-appellant if 
he chose to accept them in lieu of the goods contracted for 
under the contract. There is nothing conditional about this 
notice. There is first of all the statement that the goods were 
ready for delivery and he could pay and receive them. There 
is an option given which if he chose he could exercise. It is 
not disputed that the insolvent-appellant got this notice. 
Having got it, he did not send any reply. It was his duty 
undes the contract when he got this notice to have immediately 
paid the money and taken delivery of the goods. If delivery 
was not to be had at his godown according to the contract and 
he had to go to his vendor to take delivery, the vendor is not 
bound to get the goods to his godown in anticipation ; imme- 
diately on his coming he could send fot the goods and the per- 
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formance would be complete. We find here as regards the 
one bale the insolvent-appellant has admittedly broken the con- 
tract; there is no question about it. In estimating who 
broke the contract and the effect of this notice, we have to 
take into consideration not only the fact that the appellant 
did not reply to this notice as a businessman would be bound 
to, but that he did not take the one bale regarding which he 
broke the contract already. The motive for not taking deli- 
very ig the falling market. On these facts we think the res- 
pondent was justified in assuming that he would not perform 
the contract by taking the 20 bales and therefore making hig 
.own arrangements as regards these bales. As regards the 
„seven bales the position is this : The Judge finds that there 
was no tender of the seven bales. Even assuming that that 
finding is correct, the insolvent-appellant who sues for the re- 
turn of the deposit has broken the major part of the contract 
and the point is whether we should in this case apportion the 
damages as regards the seven bales which the Judge finds were 
not delivered. The contract is a single one and it is not 
argued before us that having regard to the state of the market, 
which it is not denied was a falling one about the time of the 
performance of this contract, the deposit would, if apportioned 
to 21 bales, still leave a margin as regards the seven bales. In 
these circumstances no purpose will be served by entering into 
an enquiry as to what was attributable to seven bales assuming 
that these seven bales were not tendered. It is clear from 
the evidence that so far as damages are concerned, it far ex 
ceeds the deposit and the suit will therefore fail as the appel- 
lant who claimed deposit committed breach of a very large 
portion of the contract. The appeal therefore fails and is 
dismissed with costs. The memorandum of objections ts not 
pressed. Dismissed. No costs. 
N. S. Appeals dismissed. 
In THE HicH COURT OF JUDICATURE AT MADRAS. 


(ORDINARY ORIGINAL CIVIL JURISDICTION.) 
PRESENT — MR. JUSTICE KUMARASWAMI SASTRI. 
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amounts to starting of—Partilien sxit—Mesne profts—Date from which,moarded. 
Where there is a joint family consisting of more branches than one and a 
member of one of the branches separates himself and is given his share that 
share would be taken into account on a partition between the other branches. 
In the case of a joint Hindu family it is not open to a member to carry on 
a Dew venture so as to make his co-parceners liable for any loss in that venture. 
Where a family lves by entering into contracts and making profits there- 
from, it cannot be said that because a contract entered into at one stage is a new 
venture in the sense that such a contract was not taken up before, it makes the 
contract a new venture In the sense that the other members are not liable. 
In a suit for partition, held, that the roth defendant, one of the members 
who claimed partition, was entitled to mesne profits only from the date of his 
nptice calling upon the ret defendant, the manager, to effect a partition. 


P. V. Sudarsana Raju and N. Rajagopalan for plaintiff. 

Te L.Venkatarama Aiyar for defendants 1 to 9 and 12 
to 16. 

K. Rajah Aiyar for roth and 11th defendants. 

The Court delivered the following 

JUDGMENT + This is a suit by the plaintiff for a partition 
of joint family properties, and for the delivery of his share. 
One Munuswami dah, Sankar Sah (ist defendant), Chinna- 
swami Sah and Ponnuswami Sah were four brothers. The rst 
defendant is one of the above four who is alive. Munuswami 
Sah had three sons and a daughter. The eldest:son Sudar- 
sana Sah filed C. S. No. 63 of 1910, got his share and got 
himself divided from the family. The decree in that suit is 
marked as Ex. A. The second son Chender Sah is the roth 
defendant. He has a son and two daughters who are res- 
pectively the 11th, 20th and 21st defendants. The third 
son Narayana Sah’ is the plaintiff in this suit and the daughter 
Lakshmi Bai is the 17th defendant. Sankar Sah, the xst de- 
fendant, has five sons and two daughters. Krishna Sah, the 
eldest son, is the 2nd defendant and he has a minor daughter 
who is the 18th defendant. The second son Kasi Sah is dead 
and the 6th defendant is his minor son. The third son Gajat 
pathi Sah is the 3rd defendant and he has a son who is the 


° 7th defendant and a daughter who is the 19th defendant. The 


fourth son Girdraj Sah is the 4th defendant. The 
fifth son Rajaram Sah is the sth defendant. The two 
° daughters are the 15th and 16th defendants. Chinnaswami 
Sah, a brother of the 1st defendant, is the 8th defendant and 
his son is the 9th defendant. Ponnuswami Sah, the last bro- 
ther, died, leaving two sons Krishna Sah and Ramakrishna Sah 


For the better understanding of the case the following is 
the genealogical table __ 
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who are the rath and 13th defendants. Thus there were four 
branches of the family and the relationship is not disputed, 
nor is it disputed that there are joint family properties in 
respect of which a partition is necessary. The plaintif alleges 
that he is entitled to one-eighth share in the properties whereas 
the contesting defendants in the suit, namely, the other two 
branches of the family and their descendants, state that the 
plaintiff is only entitled to one-twelfth share as Sudarsana Sah 
whom I have already referred to got his one-twelfth share 
and became divided from the family and that it should be 
taken into account in this partition. ; 
. One of the questions to be decided is what is the share of, 
the plaintiff and incidentally also what is the share of the reth 
deferdant who supports the plaintiff. Another question 
raised in the suit is whether the contract business carried on 
by the 1st defendant with the Corporation of Madras is joint 
family business or the separate business of the 1st defendant. 
The case for the plaintiff and the roth defendant is that it is 
the separate business of the 1st defendant while the case of 
the other defendants is that it is joint family business which 
the 1st defendant carried on as the head and managing ment 
ber of the family. There are allegations made in the plaint 
of waste and mismanagement, but it is unnecessary to consider 
those allegations as no evidence was let in nor were any argu- 
ments addressed on the point as to how far the 1st defendant 
is liable for any waste or mismanagement. The next ques- 
tion is as regards the rights of the plaintiff and the 10th de 
fendant to mesne profits. Notice was given in the year 1922 
by the 1oth defendant claiming a share and he would prima 
facte be entitled to mesne profits from the date of notice, but 
he claims mesne profits two years earlier on the ground that 
he was making oral demands for partition which were not 
complied with. 
Three questions arise for determination in this suit, viz.: 
(1) What is the share which the plaintiff is entitled to ? 
(2) Whether the contract business carried on by the rst de- 
fendant with the Corporation of Madras is joint family busi- 
mess or the separate business of the 1st defendant in which the 
* plaintiff and the roth defendant have no interest and are not 
liable for any loss? and (3) Whether the roth defendant is 
entitled to mesne profits for any period earlier than the date 
of his notice, viz., 7th November, 1922 ? 
As regards the ‘shares to which the parties are entitled the 1st 
question is whether where there is a joint family consisting of 
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more branches than one and a member of one of the branches 
separates himself and is given his share that share should be 
taken into account on a partition between the other branches. 
This question has been considered and decided by the Madras 
High Court in Manjanatha v. Narayana (1) where Innes and 
Muthuswami Aiyar, JJ. held that where a joint family in an 
advanced state of development is broken up by partition, 
regard must be had to the successive vested interests of each 
branch, and in order to secure equality of shares, division per 
stirpes at each stage when a new branch intervenes is necessary. 
Muthuswami Atyar, J. puts the question to be decided as 
follows — : 

z “The question therefore arising for determination is whether in cases in 
which some members of a joint Hindu family separate from it at one time and 


the others on a subsequent occasion, regard should be had to the share allotted 
at the fust partition in computing the shares to be allotted at the second division,” 


and both the learned Judges held in an elaborate judg- 
ment that where there are different branches entitled to shares 
and there has been a partition in which a member of one 
branch has received his share the remaining members cannot 
claim their shares ignoring the share already given to the 
member who has separated himself and claim equality as re 
gards partition of the other branches. This decision so far 
as the Madras High Court is concerned has not been dissented 
from and seems to me to be equitable. © As is pointed out 
in that case, if there are two brothers one of whom has five 
sons and the other only one son, and if out of the five sons, 
four sons get their share and separate themselves from the 
joint family, it will be inequitable to divide the remaining pro- 
perty equally between the two branches, namely, the undivided 
son of the first branch and the one son of the second branch 
ignoring the fact that the other four brothers of the first branch 
had received their shares and separated themselves from the 
joint family. Itis a recognised principle of Hindu Law that 
in the case of a joint family consisting of more branches than 
one the principle of survivorship and the principle of represen- 
tation in each branch cannot affect the rights of the other 
branches and that it is only in the case of one branch being 
entirely extinct the other branches get any advantage by sur- 
vivorship. It therefore stands to reason that where thére is 
a partition effected between the members of one branch and 
one of such member goes out, it ought not to affect the vested 
rights of the other members to their shares in the joint family 


1 (1883) ILR 5 M g6a. 
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property ; and to give effect to the contention of the plaintiff 
in this case, namely, that the separation of Sudarsana Sah of 
the first branch from the joint family makes no difference so 
far as the shares of the other members are concerned would 
be virtually to deprive the other members of the joint family 
of their vested rights to their specific shares, because of some- 
thing which affects the members of the other branch. lam 
unable to agree with the view taken in Pranjivandas Shivlal v. 
Ichharam (2) as I think that the view taken in 
that case would really work hardship on the other branches of 
the joint family. It has now been settled that a member of a 
Joint family may separate leaving the other members as joint 
and though in the case of a joint family which consists only of 
sons df one father there may be no difficulty, the hardship 
pointed out in Manjanatha v. Narayana (1) as regards cases 
where the family is in an advanced state of development and 
where there are several members is, I think, real. I do not 
see sufficient grounds for not following the decision in Manja- 
natha v. Narayana (1). 1 think this is one of the cases where 
the principle of per stirpes should be applied and it will cause 
a great deal of hardship and confusion if the ruling in Manja- 
natha v. Narayana (1), which is, in my view, consonant with 
equitable principles and which has been treated as good law 
for several years and partition effected on that footing is not 
followed. 


I am therefore of opinion that the plaintiff and the-1oth 
defendant are each entitled to one-twelfth share. 


The next quéstion is as regards contract business carried 
on by the rst defendant with the Corporation of Madras. The 
evidence of the 1st defendant is that the family is a trading 
family, that both his father and grandfather were engaged in 
contract work and that 1 in 1910 owing to there being no con- 
tracts in hand he entered into the contract with the Corpora- 
tion. He says that the immediate occasion for entering into 
this contract with the Corporation was that one Chockalinga 
Naicker, who owed money to the joint family, had entered 
into a contract with the Corporation which he was not able to 

*carry gut and ha suggested that this family may take over this 
contract and also the materials which he had collected for the 
purpose of this contract and that he (the 1st defendant) enter- 
ed irto this contract with the Corporation and continued to 





3. (1882) ILR 5 M 36a. a. (1915) I LR 39 B 734. 
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do the work from 1910 to 1922. He says that even now 
there is some contract with the Corporation. He says that 
the adult members of the family, defendants 8 and 10, were 
actually attending to this business, that no objection was taken 
by any of them till notices passed in 1922 regarding the carry- 
ing on of this business. The 1oth defendant who is an uf 
divided brother of the plaintiff admits that he was looking after 
this business from 1910 onwards but states that he did so thinkt 
ing that it was first defendant’s separate business and that he 
did so at the instance of the rst defendant who asked him to 
attend to this business. So far as the 8th defendarlt is con- 
cerned, he in his written statement admits that it is a joint 
family business and the evidence is that both the 8th and roth 
defendants were taking a prominent part in the management 
of this business. It is not disputed that both the father and 
the grandfather of the 1st defendant were carrying on con- 
tract work. It is admitted that they were carrying on trade in 
silk thread and Lameta and that they were carrying on con 
tract business with the Army Clothing Department. In the 
plaint filed by Sudarsana Sah in 1910, he, after referring to 
the contract with the Army Clothing Department, refers to 
several other contracts which the parties then took up and 1 
have no doubt that the family was a trading family, one of 
the important branches of activity being the taking up of con- 
tracts. It has no doubt been now settled that in the case of 
a joint Hindu family it is not open to a member to carry on a 
new venture so as to make his other co-parceners liable for any 
loss in that venture. But it can hardly be said on the evidence 
before me in this case that the contract with the Corporation 
was a new venture in that sense. No doubt where a family 
lives by entering into contracts and making profits therefrom 
it cannot be said that because a contract entered into at one 
stage is a new venture in the sense that such a contract was not 
taken up before it makes the contract a new venture in the 
sense that the other members are not ‘liable. The question 
often is the difference in degree or the difference in kind, and ° 
so long as the business is a business which is similar in nature 
it cannot be said that the business is a new venture which could, 
not bind the other members of the family. In this case there 
is the further fact that joint family funds were utilised without 
any objection for the performance of this contract with the 
Corporation. 

The main ground on which it is sought to prove that this 
contract is not binding on the plaintiff and the 10th defendant 
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is that the rst defendant when he began this business opened a 
new account called ‘Thundu Kanakku’ with the firm of R. M. 
M. S. T. and that moneys were drawn from that firm for the 
purpose of this contract business. It is also pointed out that 
the 1st defendant in the statement of account filed by him in 
the suit filed by Sudarsana Sah in 1910 says that he is a debtor 
to the family to the extent of Rs. 9,000 which represents the 
value of the materials that Chockalinga Naicker gave to the 
family. It is also pointed out that a separate account was 
kept as regards this contract business. The 1st defendant 
says that he kept a separate account because there were part- 
fers in this contract business, that originally it was intended 
to take Chockalinga Naicker as a partner and work this busl- 
ness, but that Chockalinga Naicker not being satisfactory the 
idea was given up, that subsequently there were two partners 
Krishnamachari and Subramania Aiyar, that the business was 
an extensive one with partners and that a separate account was 
kept. The rst defendant says that moneys drawn under 
‘Thundu Kanakku’ were utilised for joint family business also 
and he points out an entry where Rs. 1,000 drawn under the 
‘Thundu Kanakku’ was utilised for Lameta business. He also 
states that he did not keep the moneys he got from this contract 
business separate from the other moneys and that all the 
moneys were indiscriminately utilised for joint family purposes. 
Having regard to the fact that the adult members of the 
family were working in this contract business without any 
objection from 1910 onwards and also having regard to the 
fact that the family was a trading family, one of the important 
branches of their activity being contract ‚business, and also 
having regard to the fact that the 1st defendant was not keep- 
ing a; eparatc account of the profits-derived from this contract 
busincss I do not think I can hold that the contract business 
entered into by the 1st defendant with the Corporation of 
Madras was a separate contract entered into by the rst de 
fendant in which the plaintiff and the roth defendant had no 


e interest. 


The next question is as regards the mesne profits claimed 

by the roth defendant. His case is that two years before he 
*gave notice to the 1st defendant and during his absence in 
Conjeeveram the lock of the room in which the materials of 
the Army Clothing Department had been kept was broken 
open by the rst defendant, that since then there were misurfder- 
standings and that he was living separately although he admits 
that he was attending to the work. The ist defendant 
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denies that there were any misunderstandings in connection 
with the breaking open of the lock. He states that in that 
room the surplus stock in respect of the Army Clothing con- 
tract was kept which was being damaged by being locked up, 
that he got a purchaser from Rangoon in respect of the 
materials that were lying idle there, that as the roth defendant 
was absent and as the purchaser was going back to Rangoon 
he opened the lock and that it did not give rise to any mis- 
understanding between the parties. The evidence of the rst 
defendant is supported by the evidence of Krishna Sah who is 
a respectable witness and who admittedly was one of the pert, 
sons who mediated between the rst and roth defendants. He 
states that the rst defendant was ready to give a share to the 
1oth defendant, that there was nothing said about any quarrels 
before 1922 and that there was no complaint of breaking open 
the lock as giving rise to misunderstandings between the 
parties. The roth defendant says that Dr. Venkatasami 
and one Raghul Sah mediated but they are not called. On 
the evidence I do not think I can hold that the roth defendant 
is entitled to mesne profits for any period prior to the date of 
his notice in which he called upon the 1st defendant to effect a 
partition. 


There will therefore be a decree declaring that the 
plaintiff and the roth defendant are each entitled tô one- 
uvelfth share in the joint family properties, that the contract 
business carried on by the 1st defendant with the Corporation 
of Madras was a joint family business in which the parties are 
entitled to profits and liable for losses in proportion to the 
shares to which they are entitled in the joint family properties, 
that the roth defendant is entitled to mesne profits from the 
date of his notice, viz., 7th November, 1922 and that the 
plaintiff is entitled to mesne profits from the date of the plaint. 
It will also be declared that the 1st defendant is not liable for 
any sum claimed in respect of waste or mismanagement alleged 
in the plaint. There will be a preliminary decree in the 
above terms. The suit will. be referred to the Official 
Referee for taking an account of the joint family properties__ 
moveable and immoveable of the debts due te and by the 
joint family and of the profits and losses in respect of the 
various contracts now in hand and oh such accounts being taken 
there will be a final decree for partition giving to the plaintiff 
and the roth defendant one-twelfth share each. The other 


defendants do not ask for any share. i 
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As regards costs the plaintiff and the roth defendant will 
be entitled to take their costs incurred up to this date out of 
the estate and further provision will be made for the costs of 
the reference when the final decree is passed. 


A. S. V. Preliminary decree for partition. 


In THE HicH COURT OF JUDICATURE AT MADBAS. 
Present MR. JUSTICE ODGERS. 
*Velayuda Pandaram (died) and others ... A ppellanis* 
(Plaintiff and his L. Rs.) 
. v. 
Sundara Balakumaraswami 

Maniagar and others |... Respondents (Defendants). 

Res judicata—RBar of—Addition of xhelly wasustainahle claim te enable 
plaintif to institute subsequent suit in superior Court and te escape—Permissi- 
bility. 

A party whose claim to a charge in respect of an annuity would be clearly 
res ' judicata cannot escape the bar of res judideta by adding in a subsequent 
suit a wholly unsustainable claim for interest on the annuity so as to enable him 
to institute that suit in a superior Court. 

Second Appeal against the decree of the District Court 
of Ramnad at Madura in A.S.No.861 of 1918 preferred 
against the decree of the Court of the Temporary Subordinate 
Judge of Ramnad at Madura in O.S.No.49 of 1916. 

T. R. Ramachandra Aiyar and S. R. Muthuswami Aiyar 
for appellants. 

K. Rajah Aiyar and C. A. Seshagiri Sastri for ee 
The ,Court delivered the following - 1 
JUDGMENT :— This was a suit for the recovery of certain 

moneys with interest at 12 per cent. per, annum being arrtars 
of annuity due for faslis 1318 to 1325. ‘The step-brother of 
the Zamindar of Vadimitta obtained a decree for a half-share 
in a suit for partition in the Zilla Court of Tinnevelly in 1846. 
The Zamindar appealed and pending the appeal a compromise, 
Ex. B, was effected in 1848, the step-brother under it giving up 
his claim to a share in the zemindari in consideration of an 
annuity of Rs. 950 per annum to be made,a charge on the 
rents of 8 villages. . The step-brother died leaving three sons, 
Kumara Etta, Venkateswara and Dalavoy. In 1863 the 
two latter instituted a suit for the division of the annuity mak- 
*8 A No. 436 of 1920. 14ih April, 1933. 
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ing their brother Kumara Etta and the Zamindar defendants. 

This suit was also compromised and thé two plaintiffs became 
entitled to an annuity of Rs. 280 out of Rs. 950. Dalavoy 
died and his right passed to Venkateswara by survivorship. 

On 12th February, 1895 Venkateswara hypothecated his right 
in Rs. 280 to plaintiff under Ex. A. Plaintif sued on foot of 
Ex. A (O. S. No. 157 of 1899, Sattur District Munsif’s 

Court) and got a decree, Ex.D. In execution of the decree 
he brought the right to the annuity to sale and purchased it 
himself on the 31st March, 1905. The Vadimitta Estate 
meantime was the subject of litigation among rival claimants. 

The Collector of Tinnevelly filed an inter-pleader suit (O. S.° 
Ng. 63 of 1899) to which all the rival claimants were parties. 

The suit was referred to arbitration and 4 compromise, Ex. E 
followed and the 9th defendant in that suit who is the lineal 

descendant of Kumara Etta, instead of the annuity of Rs. 950, 

got an one-fourth share in the Vadimitta Estate. He is the 
1st defendant in this suit. Under Ex. E Rs. 280 which had 
to be paid by the present 1st defendant out of Rs. 950 was 

made a charge on the one-fourth share allotted to the 1st de- 
fendant instead of a charge on the 8 villages as in Ex: B and 
the 1st defendant was made liable to pay this sum. On the 
foot of Ex. D (1) the plaintiff sued in O. S. No. 533 of-1908 

in the Sattur District Munsif’s Court for the recovery of the 
annuity due for three years, faslis 1315 to 1317, claiming a 
charge in respect of it ón the 8 villages. He obtained only 
a money decree and the High Court held on the construction 
of Ex. B which is Ex. F (1) in the present suit, that there was 
only a personal covenant on the part of the obligee to pay the 
annuity coupled with the special remedy defined in the docu- 
ment. Before the Subordinate Judge it was argued that the 
plaintiff was entitled to no interest on the annuity, and secondly 
that his claim for a charge was res judicata by reason of the 
decision of the suit O. S. No. 533 of 1908. The Subordi- 
nate Judge held that the claim for interest was wholly untena- 
ble and unsustainable and had merely been added in order to 
enable the plaintiff to institute a suit in the Court of the Sub- 
ordinate Judge instead of that of the District Munsif where it 
would: have been clearly barred as having been decided in 
O. S. No. 533 of 1908. The District Judge upheld the point 
of res judicata and also held that thugh the compromise Ex.E 
created a charge for Rs. 280 the plaintiff- a party to it was not 
entitled-to enforce the covenant in his favour, against the 


defendant. 


mace: Yeah: se of 


Velaynda 
Pandaram 


v. 
Sundara 


Balakamara- 


Maniagar. 


Velayuda 
Pandaram 


v 
Sundara 
Balakumara- 
swami 
Mantagar. 


632 THE MADRAS LAW JOURNAL REPORTS. [vor. 


Two points were argued before me in Second Appeal, 
namely, that the appellant could enforce the charge under. 
Ex. E and secondly that the decision of the Lower Courts as 
to res judicata was wrong. With-regard to the second point 
which I will deal with first, it 1s said quite rightly that the 
amount as well as the nature of the suit must be taken into 
consideration in deciding whether a subsequent suit is barred 
under S. 11, Civil Procedure Code. The authorities quoted 
for the appellant are all cases where the subsequent suit in the 
higher Court was bona fide admissible. By that I mean that 
the claim of the plaintiff had not been wilfully inflated simply 
án order to give jurisdiction to the superior Court. Here, | 
interest was disallowed in all the Courts below and in the High 
Courtein second appeal was dismissed. It does not appear in 
so many words from the judgment that the question of interest 
was argued but it was taken in the grounds of appeal and | must 
take it that the’ whole of the plaintiff’s claim which included 
interest as set out in the plaint was found against. The 
judgment of the High Court in second appeal was delivered on 
the 15th December, 1915. The plaint in the present suit 
was presented on 8th April, 1916. It seems to me therefore 
that the plaintiff must have known that his claim for 
interest was wholly unsustainable as found by the Lower 
Courts and that the learned District Judge was right in saying 
that the plaintiff cannot escape the bar of res judicata -by 
merely waiting for 7 years in order to increase his claim to: an: 
amount of Rs. 3,000. This point is sufficient to dispose 
of the second appeal as if interest is disallowed there is no 
doubt that the present claim is concluded by the judgment in 
O.S.No.5 33 of 1908.Reference may be made to the case report- 
ed in Venkatanarasimha Appa Rao v. Narasimha Charyalu(1) 
where it was held by a Bench of this Court that 
the plaintiff cannot be allowed to get over the bar of res judi- 
cata by including in a later suit a clearly untenable claim. The 
subject-matter of this suit is the same as in the former, namely, 
the recovery of the annuity of Rs. 280 and interest. It does 
not, in my opinion, make any difference that the suit in the 
High Court decided on Ex. F (1) and the present ‘suit is 

e brought in respect of Ex. E. The decision of the learned 
District Judge was right and the second appeal must be dis 
missed with costs of 11th #nd 1oth respondents, two sets. 

AS NV Second Appeal dismissed. 





1. (1909) a1 M L J 154. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE CURGENVEN. 


Banathoor Nellipatta Krishnan 
Namboodripad ... Appellant® (Plaintif) 


Vv. 
Chathothparkum Komath Ambu 

Kurup and others ... Respts. (Defts. Nos. 1 to 3). 

Inter sm—Morigager in possession mol paying Government revenne—Mort- 
gagor paying the same—Claim for reimbursement by mortgagor—Interest 
whether can be auwarded—tintérest Act (KAKI ef 1839)—Povtsions of, whether 
exhaustive. 

The mortgagee in possession defaulted in the payment of Government 
revenue and the mortgagor paid the same. In a suit for redemption of the 
mortgage the Court disallowed to the plaintiff interest upon the amount paid by 
bim towards the Government revenue on the ground he was not entitled to it 
under the Interest Act. 

Held, that the provisions of the Interest Act are not exhaustive and interest 
must be avearded as damages, as the defendant has had the benefit of the plain- 
tiffs money and should not be allawed to benefit by his own laches. 

Abdul Saffur Rowther v. Hamida Bivi A mmal, (1919) ILR4M 661: 
36 M L J 456 referred to. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Tellicherry in A. S. No. . 2%}. of 1922 
(A. S. No. 251 of 1921 on the file of the District Court of 
North Malabar) preferred against the decree of the Court of 
the District Munsif of Payyoli in O.S.No. 53 of 1920. 

K. P. Ramakrishna Aiyar for appellant. 

K. Subramania Aiyar for respondents. 

The Court delivered the following 


JUDGMENT The plaintiff prefers this Second Appeal 
against the decree granted to him redeeming the kanom in 
so far as it has disallowed him interest upon the amount of 
Government revenue which he paid on default of payment by 
the 1st defendant, the mortgagee. Under the terms of 
the marupat the mortgagee was to pay the annual patom to- 
wards the interest on his oths amount and towards the assess- 
ment. Even if this express provision had not been contained 
in the mortgage deed, S. 76 (c) of the Transfer of Property 
Act lays down that a mortgagee in possession is bound to pay 
the Government revenue. The plaintiff’s claim to reimburse- 
ment accordingly is provided for by S.69 of the Indiarf Con- 
tract Act and the question is whetltr such reimbursement may 
legally include a claim to interest upon the money expended. 
The learned Subordinate Judge has rejected this claim because 


*§ A No. 1397 of 1923. 18th August, 1926. 
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it cannot be treated as a debt recoverable by the plaintiff from 
the defendant and because the plaintiff made no demand. | 
presume he has in mind the provisions of the Interest Act, but 
it has been held in Abdul Saffur Rowther v.Hamida Bivi 
Ammal (1) that those provisions are not exhaustive. 


“On the other hand the Privy Council held very early 
that, on principles of equity, justice and good conscience which 
are specially referred to in the Civil Courts Act, the Courts in 
India are at liberty to award interest in cases not coming with- 
in the purview of the Interest Act. . The Indian Courts 
have followed this rule for a longtime.” | 

I think it hardly needs pointing out that the rst defendant . 
in thig case has had the benefit of the plaintiff's money and 
that it would not be in accordance with equity that he should. 
benefit by his own laches, which he would do if the claim for 
interest were disallowed. My attention has also been drawn 
to the fact that the Courts in England allow a mortgagee 
interest in certain cases upon money which he has laid out, 
for instance, for the benefit of the estate or in support of his 
security or in redemption of land tax (Fisher's Law of Mort- 
gage, 6th Edition, para. 1812). The converse case of a 
similar claim by a mortgagor may, I think, be taken to follow. 

I consider that interest may be awarded as damages for 
the amount due in this respect and that the case is one in 
which it should be granted. The appeal is allowed with costs 
and the decree of the Lower Appellate Court will be modified 
by the inclusion of the amount due as interest at six per cent. 
per annum on the sums paid by the plaintiff in respect of land 
revenue. The District Munsif will assess this sum and enter 
it accordingly. : J 

The Appeal Memorandum includes also an objection to 
the award of full costs to the mortgagee, but it is not pressed. 

Time for redemption is extended by three months from 
the date on which the District Munsif frames the decree as 
above directed. 

N.S. Appeal allowed and decree of the 

Lower Court modified . 





1. (1919) IL Raa M 661: 36 ML J 456. 
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In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 
E. Raman Chettiar Patitioner* (Accused) 

Penal Code, Ss. 468, 109, 420 and 511—Offences under—Jurisdiction to try 
—Cheating by causing dispatch ef bogus telegrams. 

The petitioner was charged firstly that at Coonoor he induced one K to 
write bogus telegrams, the offence under Ss. 468 and 109, Penal Code, and 
secondly, that he attempted to cheat one P by causing the dispatch of telegrams 
at Tanjore, the offence under Ss 420 and 511, Penal Code. 

Fhe facts on which the charge was based were that the petitioner at Coonoor 


gave the telegram for dispatch from Tanjoie to one J. 
Held that, as the petitioner caused the dispatch of the telegram at ‘Tanjore, 
the Tanjore Sub-divisional Magistrate had jurisdiction to try the offenceg 


charged. 
° Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Tanjore, 
dated 29th May, 1926, in C. C. No. 30 of 1925 (transferred 
to the Sub-divisional Magistrate of Kumbakonam and number- 
ed as C.C.No. 2 of 1926). 

F. Ramaswami Aiyar for K. Rajah Aiyar for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER Petitioner seeks to cancel the charge framed 
by the Sub-divisional Magistrate of Tanjore in C.C. No. 2 
of 1926 on the ground that the Sub-divisional Magistrate has 
no terrttorial jurisdiction to try the offences in the aforesaid 
charge. 
The petitioner is charged firstly that at Coonoor he in- 
duced one Krishna Aiyar to write bogus telegrams, the offence 
under Ss. 468 and 109, Indian Penal Code, And secondly, that 
he attempted to cheat one Palaniappa Chettiar by causing the 
dispatch of telegrams at Tanjore, the offence under Ss. 420 and 
511, Indian Penal Code. 

The facts on which the charge is based are that the peti- 
tioner at Coonoor gave the telegram for dispatch from Tan- 
jore to one Jambulingam Asari. The petitioner contends 
that any attempt to cheat that he may have made was complete 
when he gave the telegrams to Jambulingam at Coonoor; and 
he did nothing afterwards in Tanjore which could be held to 
be an attempt. r . 

The Public Prosecutor in reply argues that the only act 
which could be described as an attenipt was the dispatch of the 
telegrams, and this petitioner did through his agent Jambu- 


#Cr R C No. 152 of 1926 , 
(Cr RP No. 1495 of 1926). 24th August, 1926. 
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lingam. Giving the telegrams to the agent at Coonoor was 
only preparation. Itis very difficult to draw the line between 
preparation and attempt. In dhe matter of the petition of 
Riasat Ali (1) the opinions of two very eminent English Judges 
are cited, and it is not very clear on what grounds Knox, J. 
brushes them aside in In the matter of the petition of 
R. MacCrea (2) as having no bearing upon the Indian statute. 
Lord Blackburn says “ if the actual transaction has commenced, 
which would have ended in the crime if not interrupted, there 
is clearly an attempt to commit the crime.” Cockburn, C. J. 
says “the word ‘ attempt’ clearly conveys with it the idea that 
if the attempt had succeeded the offence charged would have 
been committed. ” 

M the matter of the petition of R. MacCrea (2) deals 
with a case of cheating, and Knox, J., remarks at page 179 
that acts are attempts if they are acts committed for the pur- 
pose and with the intent to bring preparations to bear upon the 
mind of the person to be deceived. 

It seems clear from these pronouncements that in the offence 
of cheating the actual transaction must have begun, and 
an act to bear upon the mind of the victim must have been done 
before a preparation can be said to be an attempt 

In the present case the actual transaction did not begin 
until the telegrams were dispatched nor until that dispatch was 
any act done to bear upon the mind of the person deceived. 

Neither writing the telegrams nor giving them to a 
messenger for dispatch can be said to have been the actual 
transaction in the sense in which Lord Blackburn used “actual 
transaction” though such a preparation may be part of the 
same transaction, in the sense in which transaction without the 
qualifying adjective ‘ actual’ is used in S. 235, Criminal Proce- 
dure Code. 

Assuming therefore that the petitioner caused the dispatch 
of the telegram at Tanjore, the Tanjore Court should have 
jurisdiction and there is no reason to interfere. 

The petition is dismissed. 


A.S, VW. > Petition dismissed. 





z. (1487) ILR7C 352, 2. (1893) ILR 15 A 173. 
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In THe HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice Devaposs. 


Arjuna Mahapatro and others ... Appellants* (Defendants 
2 to 4.and L. Rs. of 1st defendant) 


v. 
Dayanidhi Bhainipati ... Respondent (Plaintif). 

Evidence—Documents—A dmission by Court belew without formal proof— 
Rejection im appeal for wam of proper proof—Permissibility—Coavrt of Wards 
Act—Suroey under—Docurncent prepared by surveyor in course of —Admesnbility 
against persons mot parties to proceeding—Probative value—Commissioner’s 
report—If edtidemce im case—Filing of it as am exbibit—Necessity—-Finding ef 
fact—Interference with in second appeal. 

When documents are admitted in evidence with or without formal proof 
inethe first Court, it is not open to the Appellate Court to reject the documents 
as not having been properly proved. The case is, however, different if the 
documents are not relevant documents. 

Documents prepared by a surveyor under the authority of the Collector, as 
agent of the Court of Wards in the course of a survey under the Court of 
Wards Act for the purpose of the Court of Wards, are of little or no probative 
value as against a person who was no party to the proceedings adopted by the 
Collector, or, under bis authority, by his surveyor. 

A Commissioner's report js evidence in the case, but Courts should take care 
to see that it is filed as an exhibit. The party in whose favour the report is 
must get it filed as an exhibit. 

Aa, in spite of the improper rejection or non-consideration by the Lower 
Appellate Court of certain pieces of documentary evidence, there was ample 
evidence to support its finding of fact, which was an affrmance of that of the 
Court below, the finding of the Lower Appellate Court was not interfered with. 

Second Appeal against the decree of the District Court 
of Ganjam in A. S. No. 204 of 1919 preferred against the 
decree of the Court of the Temporary Subordinate Judge of 
Ganjam at Berhampore in O. S. No. 20 of 4917. | 
C. S. Venkatachariar and B. Jagannadha Doss for appel 
lants. 

K. Sanjiva Kamath for respondent. 

The Court delivered the following 

JUDGMENT : The first point urged in this second appeal 
is that the learned District Judge erred in rejecting Exs. VI 
and VI (a) as not having been properly proved. They were 
admitted in evidence in the first Court and the learned Subordi- 
nate Judge dealt with them in para. 7 of his judgment. When 
documents are admitted in evidence with or without formal” 
proof in the first Court, it is not open to the Appellate Court 
to reject the documents as not haing been properly proved, 
for, in several cases, parties may dispense with formal proof 
of documents and admit in evidence documents which are rele- 

+§ A No. 1451 of 19323. aoth July, 1926. 
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. vant. When the trial Court with the consent of “the parties 


admits a document in evidence without formal proof, it is not 
open to the Appellate Court to reject the document from con- 
sideration as not having been properly proved. It is open 
to the Appellate Court to refuse to consider a document on 
the ground that it is not a relevant document. But I do not 
think that the Judge’s decision has been vitiated by his rejec- 
tion of Exs. VI and VI (a) from consideration. They are 
documents to which the plaintiff was not a party. The con- 
tention of Mr.’ Venkatachariar is that they were prepared by a 
surveyor under the authority of the Collector who was then 
the agent of the Court of Wards and that at that time. there 
was no reason for the surveyor making a wrong survey and 
that therefore these documents are strong evidence in 
support of his case. As observed by the learned 
Subordinate Judge these documents are of little or no 
probative value. The mere fact that they were pre- 
pared by a public officer is not by itself sufficient to make 
them very strong piece of evidence against a person who was 
no party to the proceedings adopted by the Collector or under 
his authority by his surveyor. It was not a survey under the 
Madras Survey and Boundaries Act. It was a survey no 
doubt under the Court of Wards Act for the purpose of the 
Court of Wards. Ido not think that in the circumstances 
these documents are of any great probative value in a case like 
this in which the parties to the action were in no way concerned 
in the proceedings before the surveyor. As there is a volume 
of evidence upon which the learned District Judge has relied 
for his conclusion, I do not think that his ruling out Exs. VI 
and VI (a) as not having been proved vitiates his judgment. 

The next point urged is that the Lower Courts ought to 
have considered the Commissioner's report in the case. 
A Commissioner was appointed at the close of the 
case and he submitted his report which is printed 
at pages 3 to 5 of the documents. The Subordinate 
Judge does not make any reference to it, and the learned Dis- 
trict Judge before whom the contention was raised by the 
appellants as regards the non-consideration of the Commission- 
ér’s plan and report by the Lower Court remarked : 

‘Te appears that the plaintiff objected to the report and plan, and as the 
Commissioner was not examined as 4 witness, the Subordinate Judge was right 
in leaving them out of account”. z 

A Commissioner’s report is evidence in the case, but Courts 
should take care to see that the report is filed as an exhibit. No 


doubt there is the loose practice prevailing in the mofussil of 
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reading a Gommissioner’s report as evidence without marking 
it as an exhibit, but what appears to have happened in this case 
was that the plaintif objected to the correctness of the report 
and the defendants who were interested in getting it filed as 
an exhibit did not care to rely on it. They should have 
asked the Court to havc it filed as an exhibit. In order to 
see whether the appellants have a legitimate ground of com- 
plaint I went through the Commissioner’s report and I 
find that as regards two points the Commissioner’s report is 
not of any value to either side and that as regards one point, 
that is the existence of Bado Ghayi, it is of some value. 
Evidently considering the non-conclusiveness of the report, both 
sides seem to have given the go-by to it and it does not lie 1n 
the mouth of the appellants to say that the Lower SCourts 
ought to have relied upon the document, when they themselves 
did not take the trouble to have it marked as an exhibit. If 
they had asked the Court to have it marked as an exhibit, the 
Court would have examined the Commissioner and given an 
opportunity to the plaintiff to substantiate his objections to the 
plan and report. As there is a considerable value of evidence 
in the case upon which both the Lower Courts have relied for 
the conclusion they came to, I do not think that the nortcon- 
sideration of the Commissioner's report, even if it is treated 
as evidence without having been formally filed, haa in any way 
affected the result of the case. As the learned District Judge 
has concurred in the conclusion arrived at by the trial Court 
and as his findings of fact are supported by evidence on record, 
J do not think that the contention of the appellant ought to 
be allowed to prevail. 

In the result, the second appeal fails aa is dismissed 
with costs. 

A.S. V. Second Appeal dismissed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADoss. 


Swaminatha Mudaliar ... Appellant® (Plumtiff and œ 
Petitioner ) 
v. 
Ebramsa Rowther and another ... Respondents in both» 


(Defendants Nos. 1 and°2). 


Second Appeal—Grounds aolitch can be xiged at first hearing—Grounds 
specifically given np at time of admission of appeal—Upging of—Penmmissibility. 





'S. A. No. 1447 of 1924 
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When a Vakil gives up certain grounds in the Memorandym of Appeal 
tearing that otherwise his appeal might be dismissed by the Bench before which 
the appeal comes on for admission and gets that Court’s permission to urge fresh 
grounds, he cannot at the final hearing of the appeal be allowed to urge the 
grounds specifically given up at the time when the appeal came on for admission. 

Second Appeal against the decree of the District Court 
of West Tanjore at Tanjore in A. S. No. 196 of 1921 pre- 
ferred against the decree of the Court of the Subordinaic 
Judge of Kumbakonam in O. S. No. 48 of 1918. 

E. Vinayaka Rao, N. S. Srinivasa Aiyar and S. V. Nara. 
yana Aiyar for appellant. 

R. Kuppuswami Aiyar and T. R. Srinivasarajagopala 
diyangar for respondents. 

The Court delivered the following 

JUBGMENT — Mr. Vinayaka Rao wants to argue grounds 
Nos. 24 and 25 in the Memorandum of Appeal. Mr. Kuppu- 
swami Aiyar for the respondents has brought to my notice the 
order of the learned Judges passed at the time of admitting 
the appeal. That order is as follows :— ` 

“Appellant is allowed to add to his grounds of appeal that stated in his 
C. M. P. filed to-day, this being practically the only ground availa- 
ble in second appeal. Grounds 1 to a5 are struck out with appellant's consent”. 

Mr. Srinivasa Atyar who appeared at the time when the 
case was taken up for admission before Mr. Justice Phillips 
and Mr. Justice Venkatasubba Rao states that he did not care- 
fully read the grounds and that he thought that there was 
some other good ground for purposes of admission and that is 
why he consented to give up grounds 1 to 25. From the 
records it appears that the learned Judges allowed the appel- 
lant to put in fresh grounds as they thought there was nothing 
in the grounds already filed. Having induced the learned 
Judges to admit the appeal on grounds which were only put in 
after having undertaken to give up the grounds already men 
tioned in the Memorandum of Appeal I do not think it is 
competent to the appellant to urge on any of the grounds 
specifically given up. A vakil may no doubt give up a ground 


e and press it at a later stage with the permission of the Court. 


But when he gives up certain grounds fearing that his appeal 
might be dismissed by the admission Court and gets the Court’s 
*permission to urge fresh grounds I think it is not open to 
him now before another bench to urge the grounds which he 
gave up in order that his afpeal might Be admitted. I thin’: 
it would not be fair either to the Judges who admitted the 
appeal or for the Judge or Judges who hear the second ap- 
peal after notice to allow the appellant to urge the grounds 
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specifically given up at the time when the appeal came on for 
admission. In this view I do not think that the appellant is 
entitled to argue grounds Nos. 24 and 25. The additional 
grounds filed on 2nd November, 1923 are against the facts of- 
the case. The appellant stated that the District Court ought 
to have granted time for redemption. But asa matter of 
fact he ought to have known that he got possession on 24th 
November, 1921 nearly 2 years before he instructed his vakil 
to file this ground. This ground therefore cannot now be 
urged. There is no other point in this case and the Second 
Appeal is dismissed with costs. The C. M. P.No.1464 of 
, 1926 is also dismissed. e 
a A.S. V. Both Second. Appeal and. 

C. M. P. dismissed. 

IN THE Haca COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DEVADOSS. 
Balaji Singh ... Appellant* (Plaintif) 


v. 
Chakka Gangamma and another ... Respondents (Defts.). 

Transfer of Property (Amendment) Act (XXVII of 1926), S. 2—Act if 
retrospective—Rules of intenpretation—Marginal soie—Title of the Act— 
Attestation—A chkanowledgmrent of signature by executant—Sufficiency of. 

The Transfer of Property (Amendment) Act (XXVII of 1926) was passed! 
in order to declare what the meaning of the word “attested” is, in the Transfer 
of Property Act, and in no sense alters or amends the law. It is retrospective 
in ite operation and applies to pending actions. Principles of interpreta- 
tion explained; English case-law referred to. 

How far in the case of Indian enactments the marginal notes and the title 
of an Act can be made use of, to interpret a section or = find out the scope of 
the Act, considered. 

Where the attestors to a mortgage deed deposed in their evidence that the 
document was brought to. them after execution and that they put in their signa- 
tures after the executant acknowledged the execution of the document, it is 
sufficient attestation within the meaning of the Transfer of Property Act. 

Second. Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 188 of 1922 pre- 
ferred against the decree of the Court of the District Munsif 
of Bezwada in O. S. No. 728 of 1921. 

P. Satyanarayana Rao for appellant. 

V. Suryanarayana for respondents. 

The Court delivered the following i . 

JupDGMENT :_The only pointNn this second appeal is 
whether the execution of the mortgage deed sued'on, Ex. A, has 
been proved. The District Munsif held that it was validly 


38. A. No. 1777 of 1943. - 6th August, 1926. 
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executed and decreed the plaintiff's suit. The Subordinate 
Judge reversed the decree of the District Munsif and dismissed 
the plaintiff’s suit on the ground that its execution was not pro- 
perly proved. The plaintiff has preferred this second appeal. 

The evidence of the two attesting witnesses is to the effect 
that they did not actually see the executant. signing the docu- 
ment. P. W. 2 says: 


“I did not see the and defendant sign Ex. A or the rat defendant put her 
mark in it. It was written somewhere.” 


P. W. 3 says: 
‘T was not present when Ex. A was KAN The parties to it came to 
me and the defendants asked me to attest it saying they executed it.” 


e The judgment of the Subordinate Judge would be correct 
but for Act XXVII of 1926, for the law was that in order,to 
prove,the execution of a document the attesting witness should 
have actually seen the executant sign or put his mark to the 
document. Act XXVII of 1926 which received the assent of 
the Governor-General on the 25th of March, 1926, was passed 
in order to get rid of the interpretation put upon the word 
‘ attestation ’ by the Courts. 

S. 2 of the Act is as follows :— 

“In S. 3 of the Transfer of Property Act, 1882, after the definition of 
the word ‘instrument’ the following shall be inserted, namely: ‘attested’ in re- 
lation to an instrument. means attested by two or more witnesses cach of whom 
has seen the executant sign or affx his mark to the instrument, or has sen 
some other person sign the instrument in the presence and by direction of the 
exccutant, or has received from the executant a personal acknowledgment of 
his signatune or mark, or of the signature of such other person, and each of 
whom hae signed the instrument in the presence of the executant, but it hall 
not be necessary that more than one of such vwritnemes shall have been present 
at the same time, and no particolar form of attestation shall be necessary.” 

Mr. Satyanarayana for the appellant contends that by 
virtue of the new Act the acknowledgment by the executant of 
his signature to the document before the attesting witnesses is 
sufficient for the proper execution of the document and it is 
not necessary that they should actually see the executant sign 
the document. If the attesting witness deposes that the exe- 
cutant acknowledged before him his signature or mark to the 
document and that he attested the document after receiving 
such acknowledgment, his evidence is sufficient to prove a valid 
execution. In this case there is such evidence. The question 
therefore is whether Act XXVII of 1926 applies to the pre- 
sent case. The contention of Mr. Suryanarayana for the 
respondents is that Act XXVII of 1926 is an amending Act 
and therefore it has no retrospective cffect and should not 
be construed so as to affect vested rights and that the rst . de- 
fendant has already acquired a benefit by the document not 
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being validly executed and he should not be deprived of it by a 
construction of the amending statute which would affect his 
rights. A number of cases have been relied upon by both 
the appellant and the respondent. The following principles 
may be taken as established by the cases :_ 

1. Legislative enactments have no retrospective effect 
unless explicitly stated to be so in the enactments themselves. 

2. Amending statutes should not be construed as having 
retrospective effect if they affect vested rights. 

3. Statutes which are declaratory or explanatory are to 
be, construed as having retrospective effect as they give an 
authoritative explanation of the words, phrases or day! 
used in a statute, and whenever the statute has to be applied 
the explanation also should be applied. 

4- No recital in a declaratory or amending statute can 
render void that which has been declared by the Courts to 
have been done rightly under the law. i 

5. Statutes which affect a mere procedure are retrospect- 
ive in their nature.’ 

In Attorney-General v. Theobald (1) it was held that 
S. 11 of the Customs and Inland Revenue Act of 1889 was 
retrospective in effect. S. 11 was enacted in order to explain 
the expression ‘‘ voluntary settlement” in S. 38 (c) of the 
Customs and Inland Revenue Act of 1881. Baron Pollock 
observed at page 559: 

“The case of Attorney-General v. Hertford (a) in the Court of 
the Exchequer is a strong authority that, if an Act i» in its nature a declaratory 
Act, the argument that it must not be construed so as to take away previous 
rights is not applicable. The present case is, in my opinion, a stronger one 
in favour of the Crown. Here the earlier Act of 1881 provides what docu- 
ments are to be stamped and whet property is to be affected, describing it as 
‘any property passing under any past or future voluntary settlement’. There 
words ‘voluntary settlement’ having given rise to doubts, the Legislature in 
1889 passed an Act which, in 8. 11, sub-S. 1 provides that ‘sub-S. a of S. 38 of 
the Act of 1881 is hereby amended as follows.” Now; although that section begins 
by using the words ‘is hereby amended,’ yet, the material part is that which 
follows in sub-8 7, ‘the description of property marked (c) shall be construed 
at if the expression ‘voluntary settlement’ included any trust. see eea 
in favour of a volunteer... ..  ..... whether such deed or other instrument 
was made for valuable consideration or not as between the settlor and any 


other person.’ Therefore the earlier Act must be read as having the meaning E 


declared by the later Act. That seems to me to make “this case perfectly 
clear.” 
In Attorney-General v> ` Buget? (3), it was held that an 
Act of Parliament made to correct an error by omission in a 


1, (1890) 24 Q B 557. 2. (1849) 3 Ex.66a_at 670. 
' 3. a Price 381: 146 Eng Rep 130. i 
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former statute of the same session, has relation back to the 
time when the first Act was passed. Even when mistakes in 
legislative enactments are corrected by a later amending Act, 
the amending Act should be read as part of the Act which it 
was intended to correct. Though the Act is not called a 
declaratory or explanatory Act, if from the words used in the 
Act the Court can come to the conclusion that it is declaratory 
ar explanatory Act, retrospective effect will be given to such 
Act. This is clear from The King v. The Inhabitants of 
Dursley (4). Lord Tenterden, C. J. observed with regard 


„to the amending statute, 


“I think we must understand the second section to be retrospective, be- 
couse it would be useless unless it were so. The words that ‘payment to ° the 
amount of 10 l. shall be deemed sufficient for the purpose of gaining a settlement 
under the said recited Act’ import that, as to the payment of rent, the 
statute is declaratory. Jf the words had been ‘it is hereby declared that 
payment, etc., shall be deemed sufficient,’ there could have been no doubt that 
the clause would be retrospective. Here the words are the same in effect.” 

Mr. Suryanarayana for the respondents strongly urges that 
the Act is an amending Act and therefore it should not be 
held to have retrospective effect.. No doubt the Act is called 
the Transfer of Property Amendment Act, and in the pre- 
amble it is stated “Whereas it is expedient to explain certain 
provisions of the Transfer of Property Act.” The preamble 
and the title should be read together. From the whole of the 
Act it is quite clear that it is an explanatory Act and not an 
amending Act. He relies very strongly upon the observation 
of Lord Lindley, M. R. in Fielding v. Morkey Corporation (5) 
quoted by Craies, in his book on Statute Law at page 176 and 
contends that the title of the Act should be taken into consi- 
deration in considering an Act. Thé observation is as 


“ follows — 


“I read the title advisedly, because now, and for some years past, the 
title of an Act of Parliament has been part of the Act In old days it used 
not to be so, and in the old law books we were told not so to regard it, but now 
the title is an important part of the Act, and is so treated in both Houses of 
Parliament.” 

_ It-is also urged by Mr. Suryanarayana that the marginal 
note should be considered in considering an Act. The margi- 
nal note here is ‘Amendment of S. 3, Act IV of 1882.” What- 
ever may be the view with regard to certain Acts of Parlia- 
ment, in the case of India enactments the marginal notes are 
never the subject of discussion and they should not be held to 
control the clear meaning of the section or to show what the 


© 
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section means when the section is not clear. Baggallay, L. J., 
observed in Attorney-General v. Great Eastern Railway Com- 
pany (6) : 

“I never knew an amendment set down or discussed upon the marginal 
note to a clause. The House of Commons never has anything to do with the 
emendment of the marginal note.” 

These remarks apply with great force to Indian enact- 
ments. The object of the Act as stated in the preamble is to 
explain certain provisions of the Transfer of Property Act. 
The Act itself is called “The Transfer of Property (Amend- 
ment) Act’’ because it is not usual to style an Act as a declara- 
tory or explanatory Act. The contention that the title amd 
the marginal note make the Act an amending Act cannot be 
accepted. . 

The case of Harding v. Commissioners of Stamps for 
Queensland (7) does not help the respondent. In that case 
it was held that the Amendment Act of 1895, S. 2 was not 
retrospective in its operation. It was a fiscal enactment. 
Lord Hobhouse in delivering the judgment of the Privy Coun- 
cil observed: 

“The nature of the Act must be determined from its provisions. Now, 
the Act does not contain any words to ahow that it purports to construe the Act 
of 1892, it does purport to amend it; every other of its provisions ia in language 
prospective, and in S. 2 itself the new rule is to take effect ‘upon the issue of 
any grant of probate,’ which is not fitting language to apply to estates for which 
probate has already been granted. In fact, the language of the Act points, as 
their Lordships think, distinctly to future operations ” 

Mr. Suryanarayana relies upon Gardner v. Lucas (8) 
as supporting his contention. [In that case, it was held that 
under the Statute 1696, c. 15 formalities were necessary for 
the validity of certain agreements. By the 38th and agth 
sections of the Conveyancing (Scotland) Act, 1874, several re- 
quirements in the previous statute were dispensed with. It 
was held that the two sections were not retrospective and could 
not remedy the defects in a deed executed before 1874 which 
was void under the Act, 1696, c. 5, Lord O'Hagan observed : 

“Unless there is some declared intention of the Legislature—clear and 
unequivocal—or unless there are some circumstances rendering it inevitable that 
we should take the other view, we ought to presame that an Act i is precy 
and is not retrospective.” 


Lord Blackburn observed at page 603: . 


“But where the effect would be to alẹr a transaction already entered inta, 
where it would be to maeke thet valid which was previously. invalid-—to 
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make an instrument which had no effect at all, and from which the party was 
at liberty to depart as long as he pleased, binding—I think the prima facie 
construction, of the Act is that it is not to be retrospective, and it would require 
strong reasons to show that is not the case.” 


In this case there is no question of the invalidity of the 
document. The document was executed. The only ques- 
tion is what is necessary to prove the execution of the docu- 
ment. It cannot be said that the document is invalid when ıt 
was executed. Before the Privy Council declared the law, 
execution could be proved by examining any of the attesting 
witnesses; it was not considered necessary that the attesting 
witness should have been actually present when the executant , 
signed or put his mark to the document. The Act XXVII of 
1926 was passed in order to declare what the meaning of the 
word “attested” is and not to alter the law. 

It'is next argued that the Act should not be applied to 
pending actions and reliance is placed upon Hitchcock v. 
Way (9). In that case the action was brought against an 
acceptor of a bill of exchange by a bona fide holder before the 
passing of Statute 5 and 6 W. 4, c. 41. It was held that 
under the Statute 9 Anne, c. 14, the defendant was entitled to 
non-suit if he proved the bill to have been given for a gaming 
consideration. Lord Denman, C. J., observed: 

“The plaintiff argued thet this enactment could only receive effect at 
the time of trial, and the Court was bound to act upon it as thet period. And 
many cases were cited in which Acts of Parliament repealing and altering the 
law had been so construed But they all turned on the peculiar wording of 
those Acts whiolr appeared to the Court to compel them to give the law an expost 
facto operation. It ia enough to say that we find no such words in 5 and 6 
W. 4, c. 41 and are of*opinion in general that the law as it existed when the 
action was commenced must decide the rights of the parties in the suit unless 
the Legislature express a clear intention to vary the relation of litigant parties 
to each other.” 


This case has no application to the present case as Act 
XXVII of 1926 does not alter the law as it stood be- 
fore it was enacted. It only explains the expression “attest- 
ed” and that explanation has to be inserted after the word 
“instrument” in S. 3 of the Transfer of Property Act. When 
any phrase or word or expression in an enactment is explained 
py the Legislature, the Act has to be applied with the authori- 
tative explanation, for the very object of the authoritative ex- 
planation is to enable the Céurt to understand the Act in the 
light of the explanation. It cannot therefore be said that this 
Act does not apply to pending actions. In Maxwell on the 
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Interpretation of Statutes, at page 394 the law is stated as 
follows -_ 


“Tf a statute is in its nature a declaratory Act, the argument that it must 
not be construed so as to take away previous rights is not applicable.” 


The observations of Pollock Baron in Aftorney-General 
v. Theobald (1) are pertinent to this case. p 

“It certainly was considered in many cases that where a person had 
commenced an action he had a vested night, and that any subsequent statute 
ought not to be construed as retrospective so as to alter that right. That is 
not an invariable rule, and it does not apply if the language of the statute is 
clear and expres, This appears from a good many authorities, especially 
those affecting questions of costs.” 

I hold as the law stands at present it is sufficient if the 
attesting witnesses prove that the executant admitted before 
them his signature to the document and they attested it after 
getting such admission or acknowledgment. 

The next question is whether I should record a finding 
on the question of fact, or whether I should send it down for 
a finding to the Lower Appellate Court. Seeing that the 
evidence is not voluminous and the statements of P. W. 2 and 
P. W. 3 are clear, I think no useful purpose will be served by 
sending the case down for a finding on the question whether 
the document has been validly executed or not. S. 103 of 
the Code of Civil Procedure is intended to cover cases of 
this kind. P. W. 2 says: 

“The first defendant says that they executed it.” 

P. W. 3 says : 

“The parties to it came to me and the defendants asked me to attest it 
saying they executed it.” 

It is urged by Mr. Suryanarayana that the evidence ot 
these witnesses was considered untrie by the first 
Court and therefore they should not be relied on. 
Though the witnesses did not depose as expected of them, yet 
there is no reason to reject their evidence as totally false. Very 
often attestors are asked by the executants to attest the docu- 
ment after they have signed it. I see no reason to reject 
their evidence. | therefore find that the document has been 
proved to have been validly executed. 

In the result, the appeal is allowed and the decree of the 
Subordinate Judge is set aside and the decree of the District, 
Munsif restored with costs throughout. . 


T. S. V.. < ‘Appeal allowed . 
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IN. THE HIGH Court OF JuDICATURE AT MADRAS. 
PRESENT — MR, Justice REILLY. À 
Siluvaimuthu Mudaliar ... Petitioner* (Plaintiff) 


Vv. 
Muhammed Sahul and others ... Respondents (Defendants). 
Comtrach Act (IX of 1872), S. 45—Jaint promisees—Debt due to—Swuit by 
one of them for kis share of the debs—Maintainahility. 


If i suit is brought to recover a debt due to joint promisees, all of them 
must, be impleaded and the suit must be for the entire debt. They are not 
entitled, to split up their claim and each sue separately for his own share. Asma- 
furmamma v. Akkayya; (1912) IL R 36 M 544: 24 M L J 933 referred to. 

*. , Petitiom under S. 25 of Act IX of 1887 praying the High 

Court to rewise: the: decree of the Court of the Subordinate 
Judge of Tinnevelly, dated 23rd. Bebaya, 1924 in IS. Ces 
No. 1675 of 1922. 


T. £. Ananta Aiyar for petitioner. 

S. Sankara Aiyar for respondents. 

” The Court delivered the following 

JUDGMENT :—The Subordinate Judge has found that the 
defendants 1 to 3,as a firm owed money to Ramaswami Muda- 
liar and. Mahalinga. Mudaliar as a firm. Ramaswami Muda- 
liar and Mahalinga Mudaliar dissolved their partnership and 
divided between them the outstanding debt due to them from 
the firm of defendants 1 to 3. After that Ramaswami 
Mudaliar assigned his share of the debt to plaintiff. Plaintiff, 
alleging that the whole debt was Rs. 599-12-0, out of which 
Ramaswami’s share was Rs. 449-12-0, sued to recover the 
latter amount with „interest. He presented his plaint without 
impleading Miahalinga on 6th October, 1922. More than a 
year later, Mahalinga having died, meanwhile, he added 
Mahalinga’s representative as defendant 4 on 1st December, 
1923, ` By that date, it is admitted, the claim against the firm 
of defendants 1 to 3 would have been barred by limitation. 
‘Fhe Subordinate Judge holding that Mahalinga or his repre- 
„ sentative was a necessary party and that therefore the suit was 
“not properly instituted until 1st December, 1923, has found 
that the: suit is barred’ by limitation. Plaintif in this petition 

gbjects to that finding. 

It appears that, when defendant 4 was added as Maha- 
linga’s representative, he stated that Mahalinga’s share of the 
debt, viz., Rs. 150, had been paid to him. It is urged for 
plaintiff that in those circumstances he was competent to sue 
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alone for the balanca of the debt. The answer to this is that 
until Mahalinga’s representative was brought on record there 
was no suggestion that the suit was for the whole unpaid 
balance. Another argument urged for plaintiff by Mr. Ananta 
Aiyar is that, even if this statement that Mahalinga received 
payment of his share must be disregarded for the present pur- 
pose, under R.4 of O. 30, Civil Procedure Code, 
Ramaswami as surviving partner of his firm, and therefore 
plaintiff as Ramaswami’s assignee, could sue alone for the 
whole debt and, if plaintiff chooses to sue for part of it only, 
the result is merely that he must be treated under R. 2 of 
O. 2, Civil Procedure Code, as having relinquished 
the remainder. In regard to this contention, it must be 
noticed that Mahalinga did not die until after the period of 
limitation had expired and that apart from that, plaintif sued 
as the assignee of part of the debt, not as representing the 
firm of Ramaswami and Mahalinga. Mr. Ananta Alyar 
further contends that Ramaswami and Mahalinga were entitled 
to split up their claim and each sue separately for his own 
share. That is against the principle of S. 45 af the Contract 
Act. And it may be noticed that even in Annapurnamma v. 
Akkayya (1) in which the majority of the Full Bench decided 
that one joint promisee can by himself give a valid discharge 
of the entire debt, it appears to have been assumed and was 
stated explicitly by Sankaran Nair, J., that, if a suit is brought 
to recover a debt due to joint promisees, all of them must be 
impleaded and the suit must be for the entire debt. More- 
over, when two joint promisees have divided as between them- 
selves their claim to recover the debt due to them jointly, it is 
obvious that, if the first sues for his share without impleading 
the second, the debtor cannot be protected from a second suit 
by the second promisee'in which it may be denied that the first 
promisee is entitled to so much out of the amount of the debt 
as he has claimed in his suit. In my opinion it is clear that in 
the present case Mahalinga or his representative was a neces- 
sary party to the suit. As the representative was not brought 
on record until after the period of limitation had expired, the 
whole surt was barred. 


It is unnecessary to discuss the effect of not bringing 


defendants 2 and 3 on record in time. This petition js dis- 
missed with costs. ` 
N. S. Petition dismissed. 
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[SPECIAL BENCH. ] F 
IN THE HIGH Court OF JUDICATURE AT MApDras- 


PRESENT.: SIR Murray Coutts TROTTER, Kt., Chief 
Justice, MR. JUSTICE KRISHNAN AND MR. JUSTICE BEASLEY 


In Re Sheik Abdul Kadir Marakayar& Co. ... Assessee*. 

F. B. Indian Income-tax Act of 1922, S. 33—Proceedings undgr—Law poini arising 

RS) Fae in—Statement of case by Corepmissionay in case of —Higtr Courts power to direct 

Shelk Abdul __Applicatiom under S. 45 of Specific Relief Act and S. 66 of Income-tax Act— 
Marekayar Delay in making—Rafusal of Court to exercise its discretion om ground of. 

her The High Court has power to order the Commissioner to state a case 


embodying any point of law that may arise in the course of proceedings under 
S. ss of the Indian Income-tax Act of 1922. 

“The power of the High Court was not meant to be confined to cases under 9 
Ss. 31 and 32 of the Act, and is not by implication taken away in the cas® of~ 
orders ynder 8. 43. 

The Act has no doubt not set a period of limitation on applications relating 
ta orders passed under S. 33; but the juniedictlon conferred by S. 45 of the 
Specific Relief Act being discretionary, the Court would, in the case of um 
reasonable and unexcused delay, refuse to exercise it 


Application under S. 45 of the Specific Relief Act and 
S. 66 of the Indian Income-tax Act. 


K. S. Krishnaswami Aiyangar and N. Srintuasa Atyangar 
for assessee. 

M. Poatanjali Sastri for the Commissioner. 

The Court delivered the following 

JUDGMENT :—By S. 66 (1) of the Indian Income-tax 
Act, 1922, it is enacted. | 

“Tf, dn the course of any assesment under this Act...... ........... a 
question of law arises, the Commissioner may, either on his own motion or on 
reference from any income-tax authonity subordinate to him, draw up a state- 
ment of the case and refer it with his own opinion thereon to the High Court.” 
—and by sub-section (2)— 

. “Within one month of the passing of an order under S. 41 or S. 32, the 
fisteseee, in respect of whom the order was passed, may, by application accom- 
panied by a fee of Rs 100 or such lesser sum as may be prescribed, require the 
Commissioner to refer to the High Court any question of law arising out of such 
order, and the Commimionen shall, within one month of the receipt of such 
application, draw up a statement of the case and refer it with his own opinion 

e thereon to the High Court.” 

There is a proviso with which we are not concerned enabl- 
ing the assessee, if the final determination of the Commissioner 
‘under $. 33 is favourable to him, to withdraw his application 
and get a refund of the fees ghat he paid. | By sub-section(3), 

“Lf, on any application being made under sub-section (2), the Commis 

A sioner refuses to state the case on the ground that no question of law arises, the 
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amessee may apply to the High Court and the High Court, if it is not satisfied 
of the correctness of the Commissioner's decision, may require the Commissioner 
tn state a case and refer to it and, on receipt of any, such requisition, the Com- 
missioner shall state and refer the case accordingly.” 

It is clear that sub-sections (2) and (3) of S. 66 are in terms 
limited to orders passed under Ss. 31 and 32. As to orders 
in review passed by the Commissioner under S. 33 as in the 
present case there is nothing to operate upon except S. 66 (1) 
and the assessee has no remedy unless we hold that the Court 
has power to order the Commissioner to state a case embodying 
any point of law that may arise in the course of proceedings 
under S. 33. The Privy Council has held in Alcock, Ash, 
down and Co., Ltd. v. Chief Revenue Authority of Bombay (1) 
that the words of the older Act of 1918 import a mandate to 
the Commissioner to state a case where a real point of law 
arises, and has further held that if he improperly declines to 
do so the Court may compel him under the general powers of 
the Specific Relief Act. It is conceded by Mr. Patanjali Sastri 
that sub-sections (2) and (3) of S. 66 of the present Act only 
apply to orders under Ss. 31 and 32 ; but he asks us to draw 
the inference that the power of the High Court was meant to 
be confined to cases under those sections and was by implication 
taken away in the case of orders under S. 33. The result 
would be that the Commissioner by calling up the records under 
S. 33 would be in a position to burke any further enquiry what- 
ever. Wedo not think that that can have been intended and 
we accordingly hold that the principle of Alcock, Ashdown and 
Co., Lid. v. Chief Revenue Authority of Bombay (1) must be 
applied to orders under S. 33. It follows that the statute 
has set a period of limitation on applications which relate to 
orders passed under Ss. 31 and 32 and not on those which 
relate to orders passed under S. 33. The answer appears to 
be that the jurisdiction conferred by S. 45 of fie Specific Relief 
Act is discretionary and that in the case of unreasonable. and 
unexcused delay the Court would refuse to exercise it. 

The Court therefore directs the Commissioner to state 
a case it not being seriously contended that there is not a sub- 
stantial point of law involved. Costs of this application 
reserved. 


A.S.V. Commissioner directed 40 state a,case. | 


4 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND Mr. Justice 
RAMESAM. 


Ry. Pratapa Simha Raja Saheb ... Appellant* (Plaintif) 
v. 
Ry. Simji Raja Saheb ... Respondent (Defendant). 


Res judicata beweren co-defendants—Condition—No adyudication bemocen 
their rights inter se—Agreeewent entered into under mutual mistake of rights— 
Bindang characker of—Bona fide setilement ef disputed claim—Evidence—Reli- 
gioxs institution—Scheme of—Alteration of by partiuss—Usage of institu- 
tren—A Iteration by custom—Trust im existence—Devolution of—Alicratien by 
avill—Widoads poroer of—Limisation Act, Art. 47—Applicabilitp—Hindu Law 
* Adapted son—Divesting of utdow’s estate by—Applicabilety of rule of — 
Trust property granted by Gererament for management as head of family. 


In æ suit brought by certain third parties against the plaintiff and the 
defendant, the Subordinate Judge, who dismissed the wit, 
observed in his judgment, thet the defendant was entitled to be the sole trustee 
of certain Devasthanams and as soch to the management thereof and the pro- 
perties belonging thereto. The third parties preferred an appeal against the 
Sub-Judge’s decree, and the plaintiff put in a memorandum of objections to 
that appeal in which he urged that the Lower Court was wrong in holding that 
the defendant was the sole trustee of the Devasthanams and in adjudicating 
between the claims of the plaintiff and the defendant imter se. The High 
Court diemiseed the appeal, observing that sole trusteeahip was one of the inci- 
dents of the trust. The Memorandum of Objections of the plaintiff was also 
dismniseed . 

In a sait instituted by the plaintiff subsequent to the decision of the Sub- 
Judge in the prior mit for a declaration that he and the defendant were jointly 
entitled to the management of the Devasthanams and the properties belonging 
thereto, Ae/d, that the question of the character of the trusteeship was not 
res judicata because in the farmer mit there was no adjudication upon the claims 
of the plaintiff and defendant inter se. 

Where parties entér into an agreement under a mutusl mistake as to what 
their rights are, they ‘will not be bound by the agreement. 

Held, that an agreement between two brothers as to the sight to manage 
certain Devasthanams ‘and the properties belonging thereto was not a bona fde 
settlement of a disputed claim. 

Parties have no pawer to alter the scheme of a religious institution at their 
own will and pleasure as if they were settling some private right. 

The Hindu Law of divestment of a widow a estate by an adopted son applies 
only to the property ‘which she inherits from her husband. It has no applica- 
tion to trust property which Government gives back to the widow by a grant 
in order that she should manage it as head of the family for the time being. 

There can be no stridhanam right in trust property. 

" The umge‘ of ‘a religious institition cannot be altered by mere custom for 
one or two generations. 4 

A Hindu widow has no power to alter by will the natural course of devolu- 

tlon of 2 trust already in existence. 
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Where a Magistrate's orders confirms the possession of two persons, there is 
no necessity arising out of that order for either of the two successful parties to 
biing a suit to declare which of the two is entitled to a separate right of pos- 
sesion. Art. 47 of the Limitation Act is inapplicable to such a suit by 
either of the two. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 81 of 1919. 

S. Srinivasa Aiyangar, R. Kuppuswami Aipar and S. F. 
Narayana Aityar for appellant. 

A. F. Viswanatha Sastri for respondent. 

The Court delivered the following 

JUDGMENTS :_Spencer, J. : Sivaji, the last Rajah of 
Tanjore, died in 1855 leaving 16 Ranees, two legitimate 
daughters, a mother, 40 sword wives and 17 children hy these 
sword wives, six of them being males. On the death of 
Sivaji, the Government took possession of all his properties. 
The estate was restored to the senior surviving Ranee on the 
21st August, 1862. On the 19th of March, 1863, the Govern- 
ment made over the Devasthanams to the senior widow in pro- 
ceedings exhibited as Ex. I in these words — 

“Tt is desirable thet the connection of Government with the pagodas 
should cease, and they will accordingly be made over to Her Highness Kamak- 
shi Bai Sabeba ” 

On the death of Kamakshi Bai Saheba, the Government 
again took possession of the Devasthanams and put them in 
charge of the Devasthanam Committee of the Tanjore Dis- 
trict. Upon this, Umamba Bai Saheba, who was then the 
senior surviving widow, brought a suit which ended in her 
favour. The judgment of the High Court in appeal is report- 
ed in Kalianasundaram Aiyar v. Umamba Bayi Saheb (1). 
Justice Shephard, who wrote the leading judgment, came to 
the conclusion that it was the intention of Government to grant 
a widow’s estate, i. e., to put Kamakshi Bai Saheba in the 
possession which she would have enjoyed had there been no 
confiscation on the death of her husband, the Rajah. The 
last surviving widow of the late Rajah died on 3rd May, 1912. 


ee 


After this, the Receiver of the estate in 1912 filed an inter ° 


pleader suit to decide who was entitled to take the estate. That 
suit was numbered O. S. No. 26 of 1912 in the Court of th 
Subordinate Judge of Tanjore, and the judgments in appeal 
of Kumaraswami Sastri, J. and myself have been reported in 
Maharajah of Kolhapur v. Sundaram Aiyar (2). In 1913 


1. (1897) IL Rao M 421:7 ML J 324. 
2. (1924) ILR 48 M1 at 229. 
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the Mangala Vilas people who represented the descendants 
of the Rajah by sword wives, filed a suit, O. S. No. 43 of 
1913, against the two sons of Rajaram Ingle alias Sarfoji 
Rajah, who was adopted on the rst of July 1863 by Kamakshi 
Bai Saheba as the adopted son of her deceased husband. 
O. S. No. 43 of 1913 was dismissed, the Subordinate Judge 
observing that the Devasthanams were handed back to the 
family represented by Kamakshi Bai-Saheba as the head of it. 
He said__ 

“The grant is to a single individual or sole trustee and there can be no 
claim for participation The same will therefore pass to the head of the 
family for the time being The senior Ranee acted as such in succession and 
on the last Ranee’s death the senior representative of the family is the rs 
defendant. He is therefore entitled to be the sole trustee.” . 

That case came to be heard before Kumaraswami Sastri, J. 
and myself on appeal and our decision appears in Ayiswarya- 


nandapi Saheb v. Sivaji Raja Saheb (3). The appeal was, 


dismissed and the judgment of the Lower Court confirmed. 
In so doing, I observed that if it were necessary for the 1st 
defendant to prove that sole trusteeship was an incident of 
this hereditary trust, I should be prepared to find it proved. 
Kumaraswami Sastri, J. found it difficult to accept the argu 
ment for the 2nd defendant that the management should be 
confined to the 1st and 2nd defendants by turns to the exclu- 
sion of the illegitimate sons. He observed__ 

“Either the office is impartible and descends on the eldest member of the 
senior line, or it should be treated as partible and turns given to all those who 
are entitled to share in the family properties. There is no principle on which 
the office could be confined to the first and second defendants to the exclusion of 
the Mangala Vilas branch.” 

After the Subordinate Judge had decided O. S. No. 43 
of 1913, on 1st July, 1918, and found that the grant was to 
a sole trustee and that the rst defendant was the senior repre- 
sentative of the family and thus entitled to be sole trustee, the 
younger son, who was the 2nd defendant in that suit, institu ted 
the present suit for a declaration that the two brothers, sons 
of the adopted son, should be declared to be jointly entitled to 

*the management of the Devasthanams and the properties be- 
longing thereto under the will of Ranee Jijamba Bai Saheba. 

The plaintiff in the present suit put in a memorandum of 
objections to the ùppeal in O. S.No. 43 of 1919 in which 
he took the point that the Lower Court was wrong in holding 
that the 1st defendant was the sole trustee of the Devasthanams 
and in adjudicating between the claims of 1st and 2nd defend- 


3. (1945) [IL R49 M 116: 49 M LJ 568. 
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ants inter se. When we disposed of the appeal in that suit, 
we dismissed the memorandum of objections of the 2nd res- 
pondent. The present suit being instituted to obtain a declara- 
tion as to the character of the trusteeship which was decided în 
a prior suit and appeal it is urged for the respondent that the 
matter is ras judtcata and that the suit must fail on that ground 
alone. 

When we held in Appeal No. 64 of 1920 [Ayiswaryar 
nandaji Saheb v. Sivaji Raja Saheb (3)!], that sole trustee- 
ship was one of the incidents of this trust, we were not adjudi- 
cating upon the claims of the 1st and 2nd defendants in that 
suit inter se. ‘The finding that sole trusteeship was an inci- 
dent of the institution was held sufficient to defeat the claim of 
the illegitimate children. No doubt, the Memorandifm of 
Objections was dismissed. But in that suit the present plain- 
tiff and the defendant were ranged on the same side, and on 
this account I should not be prepared to deny one of them the 
right to prove his individual case against his brother if he has 
materials upon which he may establish that the right of 
trusteeship is joint and not single. 

A material piece of evidence which was not considered by 
us in that appeal is'an agreement filed as Ex. A (1) in which 
the appellant and the respondent in 1915 mutually agreed to 
appoint a common agent to manage the Devasthanams and 
that they should each take it in turns to be the managing trustee 
for one year at a time. 

For the appellant it is now urged that this agreement 
constituted a bona fide settlement of a disputed claim and that 
the elder brother, who is the respondent in the appeat, is 
bound thereby. In his oral evidence the respondent stated 
that himself and his brother were on good terms at the time 
of the agreement and that there was no dispute between them, 
but he entered into the agreement because their agents or 
managers were disputing and he personally was under the 
mistaken impression that Jijamba Bai Saheba had a right to 
devise the trusteeship by will and that when he understood 
that he was labouring under a mistake, he took legal advice 
and read the judgment of the Subordinate Judge in O. S. No.43, 
of 1913. His brother the appellant gives a somewhat differ- © 
ent account. He states that the ebject of the agreement was 
to avoid misunderstanding between the respondent and him- 
self. But his second witness deposes that there were no dis- 
putes or misunderstandings bétween the parties and that the 

s. (1925) [IL Rag M 116:49 ML J 568. 
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disputes were between their agents. If the partis were act- 
ing under a mutual mistake as to what their rights were, think- 
ing that they were jointly entitled to the management of the 
Devasthanams, they will not be bound by such an agreement. 
Vide Cooper v. Phibbs (4) and Daniell v. Sinclair (5). 

I am of opinion in the first place that Ex.A (1) does not pur- 
port to be a bona fide settlement of an existing dispute between 
the parties to it as there was no dispute then as to which of the 
brothers should be the sole trustee in the event of its being 
found that sole trusteeship was a characteristic feature of the 
trust, and secondly, I think that the parties had no power to 
alter the scheme of the institution at their own will and pleasure 
as if they were settling some private right. [See the obserwa- 
tions ° in Ayiswaryanandaji Saheb v. Sivafi Raja 
Saheb (3). In Stuap Raja Saheb v. Ayiswarya- 
nandajt Sakeb (6) this Court decided an appeal 
relating to proceedings between the Mangala Vilas people and 
the present appellant and respondent as regards the appoint- 
ment of a Receiver for the Devasthanam property. At that 
time it was considered that, rightly or wrongly, the two sons 
of the adopted son were in possession of the Devasthanam 
property, both parties assuming that they were.rightly in pos- 
session. If therefore the respondent was mistaken his mis- 
take was not without justification. 


In the hearing of this appeal I have been shown no reat 
son for departing from my conclusion in the prior appeal that 
the Rajahs of Tanjore who founded these religious institutions 
intended that they should be managed bya sole trustee. That 
conclusion is sufficient to dispose of the present appeal and to 
confirm the right of the elder son, who is the respondent, in 
his management during his life-time. But one or two minor 
points have been raised which may be briefly disposed of. 

It was argued that the adoption by Kamakshi Bai 
Saheba ‘of the father of the parties divested the widow of her 
estate and vested it in the adopted son, that his widow having 
continued nevertheless to manage the estate acquired a pres- 
criptive right against the adopted son which she was entitled 
to devise by will. In her will (Ex. N) she bequeathed her 

“right pf management of the trust to both the sons of the 
adopted son jointly and shg personally delivered over the 
keys to them both. 

3. (1925) 1L Rag M 116 49 ML J 568. 


4. LR2H L 149. 5. (1881) 6 A C 181 at 190. 
6. (1915) 29 ML J 1299. 
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The Hindu law of divestment of a widow’s estate by an 
adopted son applies to the property that she inherits from her 
husband. The trust property, which Government gave back 
to her by the grant of 1863 in order that she should mana - 
as head of the family for the time being, creatéd a right which 
was different from the right of a widow who enjoys property 
for her lifetime after the death of her husband. In this 
view she acquired no prescriptive right by managing the pro 
perty. There can be no Stridhanam right in trust property 
and nothing during her management happened to destroy the 
institution of sole trusteeship, nor could the usage of the insti 

e tution be altered by mere custom for one or two generations.” 
Mereover by her enjoyment as widow of the last male owner 
she could not prescribe for anything higher than a woman’s 
estate. Lastly, she has no power to alter by will the natural 
course of devolution of a trust already in existence. 

Then it was urged that the proceedings of the Sub-divisional 
First Class Magistrate in 1912 have become final under 
Art. 47 of the Limitation Act as no suit was brought to establ 
lish the right of the defendant within one year. The 
Magistrate’s order confirmed the possession of the two parties 
in this appeal until evicted in due course of law, on his finding 
that they should be considered to be in actual possession, and 
the proceedings were instituted by one of the sword wives’ sons 
and ended unfavourably to him. No doubt, ashe did not 
bring a suit within the limitation period he would have been 
barred from raising the question of actual possession after 
the period of limitation. But, there was no necessity arising 
out of that order for the two successful parties to bring a suit 
to declare which of the two was entitled to a separate right of 
possession. 

It is then suggested that the plaintiff in this suit,. having 
assisted the defendant to defend the suit filed by the sword 
wives’ sons (O. S. No. 43) and having shared the expenses 
of that litigation, the latter is estopped from now claiming a 
right subversive of his brother’s interest. In our final judg- 
ment in the appeal we directed that the costs of the two ree 
pondents should be paid out of the Devasthanam estate. 
There is thus no question of estoppel arising out of the conduct 
of the prior suit and appeal, and this contention fails. ° 

The result is that the appeal is dismissed with costs of 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT AMR. JusTICE PHILLIPS AND Mr. JUSTICE 
MaADHAVAN Nair. | 
P. Hajee Batcha Saheb ... Appellanr® (Petitioner) 

v. 
M. Mahomed Ebrahim Saheb ... Respondent (Respondent). 

Civil Procedure Code, O. a1, R. 84-—“Property shall forthuwath be re-sold”— 
Wasi of bidders at the re-sals—Effect of—Liabality of original diurahaser—Pro- 
ceduse. 

A property was sold by Court-auction in three lots; the first lot was put up 
and knocked down for Rs 1,850. Before the 25 per cent deposit was paid, the 
mle of the other two lots was proceeded with, but meanwhile the purchaser of 
the first lot wanted to retract his bid on the ground that he had been bidding 
under a mistake. After the sale of lots Nox 2 and 3, lot No. 1 was again 
put upefor sale, but there were no bidders. The decree-holder thereupon 
applied to the Court for an order directing the purchaser to pay the purchase 
money of Rs 1,850 into Court and on default for an order directing re-sale, and 
for recovery of any deficit on such re-sale from the purchaser personally. Held, 
(1) the requirements of O. 21, R. 84 were sufficiently complied with when the 
property to be re-sold was actually put up for re-sale and the defaulting pur- 
chaser cannot be absolved from liability merely because there were no bidders; 
but (2) as the decree-holder claimed a re-sale in the alternative, in the interests 
of justice it would be advisable to order a re-sale, and if there is any deficit, it 
should be recovered from the original purchaser. 

Appeal against the order of the District Court of North 
Arcot, dated 20th July, 1923 in E. P. No. 3 of 1923 inO. 5. 
No. 23 of 1919 on its file. 

S. Panchapakesa Sastri for S. Duraiswami Aiyar for 
appellant. 


K. S. Krishnaswami Atyangar and T. N.C. Srinivasa 
Varadhachariar for respondent. 

The Court delivered the following 

JupGMENTs : Phillips, J. The facts of this case are 
as follows :— 


A certain property was sold by Courttauction in three loty 
on 4th September, 1922. The first lot was put up and knocked 
down to respondent’s bid for Rs. 1,850. The 25 per cent.. 
deposit was not paid at once but the sale of the second lot wag 
proceeded with. While that was going on, the respondent 
wished to retract his bid for the first lot on the ground that he 
had been bidding under a mistake. The officer conducting 
the sale refused to allow him to do so and this order was con- 
firmed by the Court on a petition put in two days later, namely, 
on the 6th ef September, 1922. The first lot was again put 
up for sale after lots 2 and 3 but no bids were secured. The 








*“A.A.O. No. 476 of 1923. a6th February, 1926. 
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decreeholdêr then put in an execution (with which we are 
now concerned), dated 27th November, 1922. He asked 
(1) that the respondent should be directed to pay the purchase 
money of Rs. 1,850 into Court, (2) that in default of such 
payment the said lot No. 1 should be ordered to be re-sold, 
and (3) that any deficit on such re-sale should be recovered 
from the respondent by issue of warrant of arrest. The Dis- 
trict Judge has dismissed this petition on the ground that the 
property should have been resold forthwith on failure to de- 
posit the 25 per cent. of the purchase money, and that there- 
fore the petitioner should put in a fresh execution petition for 
the sale of the property. When the respondent failed to 
make the deposit, the officer conducting the sale put up lot 
No. 1 after lots Nos. 2 and 3 had been sold. No bids were 
received and the matter was reported to the Court. The 
question that arises now is whether there has been a re-sale 
of the property as directed in O. 21, R. 84. Tt is not disputed 
that the property was put up for sale and that if there had 
been any bids it would have been sold, but it is contended for 
the respondent that inasmuch as no bids were received the pro- 
perty cannot be deemed to have been re-sold. The point is 
not free from doubt, for in the strict meaning of the word 
“ re-sold” it would appear that there must be an actual sale 
of the property, but what is to happen if it is impossible to re- 
sell the property ? Under O. 21, R. 71, any deficiency of 
price which may happen on a re-sale by reason of the purchas 
er’s default shall be recoverable fromthe defaulting pur- 
chaser under the provisions relating to the execution of a decree 
for the payment of money. If the property had realised one 
rupee, the defaulting purchaser would have been liable to pay 
the balance of Rs. 1,849. In the event of there being no bids 
at all, is he to escape this liability? It is certainly, not the in- 
tention of the Act that he should escape scot-free in such cir- 
cumstances, and it only remains to be determined whether the 
words “ shall forthwith be put up for sale” -were complied 
with. Itis undoubted that on principle the words should have 
this meaning and I should feel inclined to hold that the provi- 
sions of the section had been complied with when the property 


is put up for re-sale. ° 


In the present case, however, I think this appeal may be 
decided on other grounds. The appellant had put in an 
alternative prayer that the property should again be resold. 
When the re-sale failed for want of bids, the conducting officer 
should have adjourned the sale and continued | 
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it until he had obtained a bid. His petition, therefore, to re- 
sell the property should have been ordered. 

The objection is taken that if a re-sale is now ordered 
more than two years after the original sale, the conditions of 
the section that the re-sale should be held forthwith would not 
be complied with, but it must be remembered that a re-sale was 
held and failed and that the appellant within a reasonable 
time put in an application to hold the sale again. The fact 
that the prayer was refused by the District Court with the 
result such re-sale has been postponed for two years can hardly 
affect the question. An application was made within a rea- 
sonable time and we must take the date of the application as 
being the date on which the fresh re-sale should have taken 
place? Although then I should be prepared to say that the 
respondent was liable to make good the deficit of Rs. 1,850 
yet, in view of what has taken place, I think it is advisable in 
the interests of justice that the property should again be resold 
and if there is any deficit it should be recovered from the res- 
pondent. The appeal is accordingly allowed and the property 
directed to be resold at once. 

After the sale has been held and confirmed, it will be open 
to the appellant to apply for the recovery of the deficit, if any, 
trom the respondent in pursuance of the prayer in his petition. 

The respondent will pay the appellant’s costs of this 
appeal. 

Madhavan Nair, J. agree. It is difficult to say 
that property is “resold” when there are no bidders at the 
auction and consequently the sale proves abortive. But, I 
do not think the legislature intended that the word “resale” 
should be.so strictly understood. In this respect, the require- 
ments of O. 21, R. 84 are sufficiently complied with when 
the property to be re-sold is actually put up for re-sale. The 
defaulting purchaser should not be absolved from liability for 


want of bidders at the auction. In the circumstances of this 
case, I agree with the order proposed by my learned brother. 
F. S. V. dppeal allowed . 
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IN THÈ HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice REILLY. 
Periya Karupan Chettiar and others ... Petitioners* (3rd 
i Respondent and L. Rs.) 


Vv. 
Somasundaram Chetti and another ... Respondents (Petrs.). 
Civil Procedure Code, O. 21, R. 90—Rateable distribution of sale pre- 
cceds—Person entitled to—Attachment by Courts of lawer and higher grade— 
Sale by Court of lower grade—Decree-holder applying for execution te Court 
of higher grade and atiaching property before sale—Right to apply to Court of 
lower grade to sa ande sale—Sale proceeds held by Cowt of 
lower grade at time of appiication—Effect—Duty ef. Court of higher grade ¿o 
send for sale proceeds from Court of lewer grade—Traasfer ef  preceeds— 
Oader im revision far. 

Property of the same judgment-debtor, which had been attached “by the 
District Munsif and by the Subordinate Judge, was sold by the District Munsif 
in ignorance of the attachment in the Subordinate Judge's court. S, who had 
also obtained a decree against the same judgment-debtor, never applied to the 
District Munsif’s Court for the execution of his decree, but before the sale he 
applied for execution to the Subordinate Judge’s Court and attached the property 
in question. 

On an application made by S to set aside the sale of the property by the 
District Munsif a Court under O a1, R. 90, Civil Procedure Code, Aeld that the 
was a person entitled to share in the rateable distribution of the proceeds of 
the sale and 49 competent to apply under O. 21, R. 90; and that the fact that 
the sale proceeds had not reached the Subodrinate Judge’s Court at the time 
when he made the application to the District Munsif under R. 90 did not pre- 
vent him from being a person entitled to share ina  reteable die 
tiibution within the meaning of that rale; though the distribution could nêt 


be. actually made until the proceeds reached the proper Court for distributing 


them. J 


When a Court of a lower grade selle property in exeucution in ignorance 
of an attachment thereof by e Court of a higher grade, the iatter Court can 
and should call for the proceeds of the sale from the former Court in order that 
they may be distributed in the Court of higher grade in accordance with the 
principle of S 63, Civil Procedure Code. 


In revision, the High Court directed the transfer of the sale” proceedings 
bv the Court of lower grade to the Court of higher grade. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the District Court of South Arcot 
in A. S. No. 143 of 1924 preferred against the order of the 
Court of the District Munsif of Cuddalore in M. P. R. 333 
of 1923 in E. P. R. 343 of 1923 in C.S. No. 343 of 
1920 on the file of the High Court, Madrase ° 

N. Chandrasekara Atyar for petitioners. 

K. Narasimha Aiyar for respondents. 


The Court delivered the following 
*C. R, P, No. 926 of 1925, 
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JUDGMENT :_The question is whether Somasunaaram 
Chettiar is a person entitled to share in the rateable distribu- 
tion of the proceeds of the sale in execution in the District 
Munsif’s Court and so competent to maintain his petition under 
R. go of O. 21, Civil Procedure Code to set that sale aside. 
Somasundaram Chettiar never applied to the District Munsif’s 
Court for the execution of his decree; but before the sale he 
had applied for execution to the Subordinate Judge’s Court and 
had attached the property in question. Under S. 63, Civil 
Procedure Code, the proper Court to realise the property was 
the Court of higher grade that is the Subordinate Judge’s 
Court. But apparently in ignorance of the attachment in 
the Subordinate Judge’s Court the District Munsif ordered 
sale inehis Court. The learned District Judge is of opinion 
that in this case the proceeds of the sale though actually receiv- 
ed by the District Munsif must be deemed to have been receiv- 
ed by him on behalf also of the Subordiriate Judge’s Court, 
in which the property had been attached. He adopts this 
view on the strength of Narashimachatiar v. Krishnama- 
chariar (1), where it was decided that, when certain money 
had been attached by several Courts but collected by the Court 
of highest grade in accordance with S. 63, Civil Procedure 
Code, receipt of the money by the highest Court must be 
regarded as receipt by or on behalf of all the Courts concern- 
ed in which the money had been attached. It is argued for 
petitioner that the converse of that fiction ought not to be 
adopted, viz., that receipt of assets by a Lower Court should 
be deemed to be also receipt by or on behalf of a Court of a 
higher grade an which the property has been at- 
tached. In the present case I do not think it necessary to 
apply any such fiction. The Subordinate Judge could have 
and should have called for the proceeds of the sale from the 
District Munsif’s Court in order that they might be distributed 
in the Subordinate Judge’s Court in accordance with the 
principle of S. 63, Civil Procedure Code. There was the 
course declared to be correct in Deekappa Mallappa v. 
Chanbasappa Rachappa (2). I prefer to follow that deci 
sion rather than Milkania Rai v. Gosto Behar Chatterjee (3), 
m which the opinion was expressed that an application would 
be madt to the District Judge for the transfer of the sale pro- 
ceeds. But to prevent any"possible difficulties I now direct, 
as was directed in both the cases just mentioned, 





1. (1914) 26 M L J 406. - a (1925) I L R 49 Bom. 655. 
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that the sale proceeds be transferred from the District Mun- 
sifs Court to the Subordinate Judge’s Court. | Somasunda- 
ram Chettiar is undoubtedly a person entitled to share in a 
rateable distribution of these sale proceeds in the Subordinate 
Judge’s Court. He is therefore in my opinion a person en- 
titled to attack the sale in the District Munsif’s Court under 
R. go of O. 21, Civil Procedure Code. The fact that the 
sale proceeds had not reached the Subordinate Judge’s Court 
at the time when ha made the application to the District Mun- 
sif under R. go did not prevent him from being a person em 
titled to share in a rateable distribution within the meaning of 
that rule, though the distribution could not be actually made 
until the proceeds reached the proper Court for distributing 
them. I therefore agree with the order of the learned Dis- 
trict Judge in the present case though not exactly for his rea- 
sons. Subject to the direction given above for the transfer 
of the sale proceeds to the Subordinate Judge’s Court this 
petition is dismissed with costs. 

A.S. V. Appeal dismissed . 





In THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLER AND MR. JUSTICE 
MapHAVAN Nar. 
Sannidhi Gundayya ... Appellant* (Appellant in 
Seoond Appeal No. 121 of 
: . 1924 on the file of the High 
Court defendant) . 
v. 
Illoori Subbayya and another ... Respondents (Respondents 
in the said S. A. No. 12t 
of 1924— Plaintiffs) . 
Comtract—Coxstruction—Pet formance absolute er impliedly conditional—Deli- 
csry of goods by raikoay waggons—Centract for—Gevernmonw restrictions ox 
supply of taggons—Failure of contractor to perform on account of—Liability 
for—Existence of restricties known te parties—E fect. 

The defendant entered into a contract with the plaintiffs for the delivery 
of certain bags of rice. The contract contemplated delivery by railway wag- 
gons. Asa war measure the Government had imposed “waggon restrictions’ 
and “priority certificates” all over the Presidency; and the existence of those 
restrictions was well-known to all the parties. Owing to the shortage of wag- 
gong on account of the enforcement of the rules the defendant was not able & 
perform his contract. In a suit by the plaintifs for damages for breach of 
contract, the defendant therefore pleaded impossibility of 
performance as a defence to the suit. 

Held, that the reasonable view of the contract was that the defendant 
agreed to supply the promised number of bags of rice if after using his best 

*L, P. No. 64 of 1925. 6th May, 1926. 
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endeavours he was able to secure the necessary number of waggns, that the 
obligation to perform the contract was therefore, not absolute, but impliedly 
conditional; and that as the defendant failed to seciire the waggons in spite of 
his best endeavours, he was not liable. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Odgers, dated 17th Feb- 
ruary, 1925 in S.A. No. 121 of 1924 preferred to the High 
Court against the decree of the District Court of Kurnool in 
A. S. No. 128 of 1921 (O. S. No. 57 of 1920 on the file 
of the Court of the Subordinate Judge of Kurnool_.O. S. 
No. 17 of 1919, District Court, Kurnool). 

T. M. Krisknaswami Aiyar and W. Kothandaramiah for 
appellant. 

K. V. Krishnaswami Atyar, Krishna Arya and Viraragha- 
valu for respondents. 

The Court delivered the following 

JUDGMENT This is an appeal under S. 15 of the 
Letters Patent against the judgment of Odgers, J.,. in S.A. 
No. 121 of 1924. 

\ The facts of the case are simple and the findings are not 
disputed. The plaintiffs sued the defendant-appellant for 
damages for breach of contract to deliver certain ' bags of 
rice. The defendant had no license for importing rice but 
it is admitted that the parties knew that the defendant's friend 
““Ayyalu” had a license and that he would enable the defendant 
by his good offices to perform the contract with the plaintiffs. 
It is not disputed that the contract contemplated delivery by 
railway waggons. As a war measure the Government had 
imposed “waggon restrictions” “priority certificates” all over 
the Presidency, and this interfered with the free and easy 
transport of rice. The existence of these restrictions was 
well-known to all the parties. Owing to the shortage of 


` waggons on account of the enforcement of the rules the defend- 


ant was not able to perform his contract. He therefore 
pleaded impossibility of performance as a defence to the suit. 
Odgers, J., held in second appeal that, since the parties knew 
of the existence of these restrictions, it was not open to the 
defendant to import into the contract an implied condition that 
the contract was not to be performed if he was not able to se 
ture the sufficient number of waggons for delivery. 

The defendant-appellant relies on S. 56 of the Indian 
Contract Act. According to the 2nd para. of this section “A 
contract to do an act which, after the contract is made, becomes 
impossible,........ Besan void, when the act becomes int 
possible ........ ” “By the Common Law of England a 
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man who promises without qualification is bound by the terms 
of his promise. If the parties do not mean their agreement to 
be unconditional, it is for them to qualify it by such condition 
as they think fit (Pollock and Mulla, page 318). The rigour 
of this absolute rule has been gradually and very considerably 
relaxed by the recognition of “the doctrine of the implied 
term” by which, on the ground of impossibility, parties have 
been excused from performing their contracts by relying on 
conditions which may be implied from the nature of the con- 
tract and the surrounding circumstances. It does not appear 
as observed by Sir Frederick Pollock that the law embodied 
„in S. 56 is materially divergent from the English doctrine. e 

«In Jn re, Anglo-Russian Merchant Traders, Lid. and John 
Batt and Co. (London), Ltd. (1), by a contract made ia Lon- 
don, 50 tons of aluminium had to be supplied to Vladivostok 
during a specified time. At the date of the contract, there was to 
the knowledge of both parties a prohibition against the export 
of aluminium from England except on licence granted by the 
British Government. The sellers were unable to obtain a 
permit and the aluminium was not exported. The Court of 
Appeal held that the contract was discharged by the impossi- 
bility of performance. With reference to the argument that 
the seller’s obligation under the contract was absolute, Vis- 
count Reading, C. J. observed thus — 

“There was at the time of making the contract and at all material times 
a prohibition against the export of aluminium except under a licence. If a 
licence cannot be obtained sluminium cannot be shipped, and I cannot see why 
the law should imply an absolute obligation to do that which the faw forbids 
A shipment contrary to the prohibition would be illegal, and an absolute obliga- 
tion to ship could not be enforced. I cannot agree that, in order to give to 
the contract its business efficacy, it is 2 necessary implication that the sellers 
undertook an absolute obligation to ship whether a licence was or wae not 
obtained.” 

In In re, Anglo-Russian Merchant Traders, Ltd. and John 
Batt and Co. (London), Ltd. (1) Scrutton, L. J. also used 
language to the same effect :— : 

“It is sufficient in order to give business efficacy to the contract to hold 
that no higher obligation can be implied than that the sellers would use reason- 
able diligence to geta licence.” 

The learned Judges refused to read the contract as im-° 
posing an obligation which would imply that the parties had 
undertaken to carry out an arrangement against law. They 
therefore held that the reasonable view of the ‘contract in that 
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case was that the sellers sold subject to their being able to ship 
under a licence and that they impliedly undertook to use their 
best endeavours to obtain a licence. 

In our opinion the present case falls within the principle 
of the above ruling. It has been found that the defendant 
used his best endeavours to secure the waggons but failed. If 
we regard the obligation to deliver the bags of rice ag absolute 
in spite of the waggon restrictions and priority rules enforced 
by Government, it would imply that the seller had undertaken 
to perform a contract contrary to the rules enforced by the 
Government and hence illegal. The argument that the parties 
should have provided for the failure of performance in the 
contract itself and since that was not so done, the defaulting 
partyehould suffer cannot apply in a case like the present where 
the parties knew that owing to the restrictions introduced by 
Government rules, shortage of waggons may occur and per- 
formance for that reason may be rendered impossible. As 
pointed out by Viscount Reading, C. J. in In re, Anglo-Russian 
Merchant Traders, Ltd. and John Batt and Co.(Lomton) Ltd. 
(1), so, in this case, we cannot see “why the law should imply 
an absolute obligation to do that which the law forbids”. The 
learned vakil for the appellant was not able to distinguish the 
present case from the case in In re, Anglo-Russian Merchant 
Traders, Ltd.and John Batt and Co.(London) ,Ltd.(1).In our 
opinion the reasonable view of the contract in this case is that 
the seller agreed to supply the promised number of bags of 
rice if after using his best endeavours he was able to secure the 
necessary number of waggons. The obligation to perform 
the contract was mot therefore absolute, but impliedly condi- 
tional. In this view we set aside the decision of the learned 
Judge and restore the decree of the Trial Court. The appel- 
lant will, get the costs in the District Court and in the High 
Court. 

A.S. V. Appeal allowed. 





a. (1917) O K B 679. 
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IN THESHIGH Court oF JuDICATURE AT MADRAS. 
PRESENT Sir C. V. KUMARASWAMI SASTRI, O.C. J., 


AND MR. JUSTICE CURGENVEN. 

The Firm of Pannaji Devichand 

consisting of partners and others ... Appelants* in Appeal 

No. 56 of 1922 and Respond- 
ents in Appeal No. 149 of 
1922 (Defendants) 
Y. 

Kapurchand and others ... Respondents in Appeal 
No. 56 of 1922 and Appel- 
lanis in Appeal No. 149 of 

. 1922 (Plaintiffs.) 

Indian Companies Act, S. Unregistered companies consisting im all of 
mere than 20 persoms—Partnership between, for the purpose of carrying on busi- 
nest—Legalitg—Suit for dissolution—Maimtaixability—Business’ in S. 4—Test 
af—Persens’ ix S. 4—Unregistered companies if units for purpose of S. 4. 

Four umregistered firms entered into one partnership in respect of certain 
bales of yarn. The total number of persons constituting the four firms con- 
sisted of 23 persons. In a suit brought for dissolution of that partnership 
and the taking of partnership accounts, it appeared from the plaint allegations 
that although a number of bales were purchased at one time, males were to go 
on, profits were to be realised, and those profits were to be divided. There ` 
was nothing in the plaint or in the agreement which was referred to in it to 
show that the four persons who signed the contract as representing the four 
fiime did it for their own individual benefit, the firms being only a kind of 
sub-partners with them in the venture. On the other hand the plaint gave 
the names of all the persons of, each of the firms as persons who were entitled 
to the benefit of the contracts and subject to the obligations thereof. 

Held, that on the plaint allegations the partnership which was sought to be 
dissolved was illegal under S. 4 of the Indian Companies Act, and that the 
plaintif was not therefore entitled to any relief. i 

A single venture where a single article or a number of articles on a 
single contract are purchased and sold may not amount to a business within 
the meaning of 8. 4. But the plaint read as a whole shows that there was 
in the present case a business carried on within the meaning of that section. 

Under 8. 4 what the Court has to see is whether, where an association or 
partnership is formed for purposes of carrying on a businesa, each of the mem- 
bers will be liable individually upon contracts made and whether each would 
have rights accruing to him upon such contracts. The mere fact that the 
persons forming the association or partnership choose to put themselves into 
groups each of which gots by 2 certain partnership name would not affect the 
question. 6 

Persons forming unregistered companies should not be taken as units for 
the purpose of 8. 4 of the Companies Act» 


Appeals against the decree of the Court of the Subordt 
nate Judge of Bellary dated 1st December, +1921 in O. S. 
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No. 56 of 1920 (O. S. No. 52 of 1918 onthe efile of the 
District Court, Bellary) . 

A. Krishnaswami Atyar and F. S$. Narasimhachari for 
appellants ” 


The Advocate-General and C. Sambasiva Rao for 
respondents. 

The judgment of the Court was delivered by 

The Officiating Chief Justice — This is an appeal against 
the decree of the Subordinate Judge in a suit for dissolution 
of partnership and the taking of partnership accounts. The 
plaint states that the partnership was formed between four 
firms which were unregistered. They were four unregistered* 
firms which according to the plaint entered into one partnership 
in respect of certain bales of yarn. It is alleged that busi- 
ness was carried on and profits accrued and the prayer is that 
an account be taken of the profits due to the plaintiffs and 
given to them. 

When the appeal was taken up it was found that the total 
number of persons constituting the four firms which entered 
into this partnership to deal as a combined concern with these 
goods consisted of 22 persons and the question arose as to how 
far on the plaint such a partnership would be legal having re- 
gard to S. 4, cl. (2) of the Companies Act which states that. 

‘No company, association, or partnership, consisting of more than twenty 
persons, shall be formed for the purpose of carrying on any other business that 
has for its object the acquisition of gain by the company, association, or partner- 
ahip, or by the individual members thereof, unless it is registered as a com- 
pany under this Act, or is formed in pursuance of some other Act, or of Letters 


_ Patent.” . 


Cl. 1 of S. 4 deals with an association carried on for the 
purpose of banking and cl. 2 refers to other business carried 
on. There can be little doubt on reading the plaint that the 
various persons mentioned in it who amount to more than 22 in 
number entered into the contract for the purchase of 
2,000 bales with certain definite shares, that business did go 
on and that profits accrued as to which an account and division 
is sought. On the face of the plaint we find that 22 persons 
have combined to carry on the business mentioned in the plaint 

“and to share inethe profits. The first and main contention of 
the learned Advocate-General is that there was no business 
within the meaning of S. 4 so as to make the association illegal 
and, secondly, that even though four private firms joined to- 
gether to carry on business, and even though each oi these 
firms might consist of number of persons, we should not for 
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the purpoge of S. 4 take into account the total number of per- 
sons but only the number of firms which joined together to 
carry on the venture. 

As regards the first contention that there is no business 
carried on within the meaning of S. 4 references have been 
made to Smith v. Anderson (1) and Kirkwood v. Gadd (2).In 
order to determine whether what is carried on is a business or 
not one has to see what are the allegations in the plaint as to 
what the parties did. No doubt a single venture where a 
single article or a number of articles on a single contract are 
purchased and sold may not amount to a business. But on 
the allegations in the plaint although a number of bales were 
purchased at one time, sales were to go on, profits were to be 
realised and those profits were to be divided. Reading the 
plaint as a whole it seems to us that this is not a single venture 
which would take it out of the definition of S. 4. 

The next point taken is that we must for purposes of S. 4 
treat each of the partnerships, although they were not register- 
ed, as a single legal entity. Reliance is placed on S. 3, cl. 39 
of the General Clauses Act which runs as follows -— 

“ Person’ shall include any company or association or body of individuals, 
whether incorporated or not.” 

But S. 3 of the General Clauses Act begins by saying that 
the definition shall apply unless there is anything repugnant in 
the subject or context of the Act. We think that under S. 4 
of the Companies Act what we have to see is whether, where 
an association or partnership is formed for purposes of carrying 
on a business, each of the members will be liable individually 
upon contracts made and whether each would have rights accru- 
ing to him upon such contracts. The mere fact that the per- 
sons forming this association or partnership choose to put them- 
selves into groups each of which goes by a certain partnership 
name would not affect the question as it would otherwise be 
possible for more than 20 persons to carry on business in con- 
travention of the Act simply by saying that each of them is a 
member of a certain partnership which in turn is unregistered. 
In the present case there is nothing in the plaint or in the agree- 
ment which is referred to in the plaint to show that the four 
persons who signed the contract as representing the four firms 
did it for their own individual benefit, the firms being only a 
kind of sub-partners with them in the venture. The plaint 
negatives any such contention as it gives the names of all the 


1. (1880) 15 Ch D 247. 2. (1910) A C 422 at 431. 
® 
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persons of each of the firms as persons who are entttled to the 
benefit of the contracts and subject to the obligations thereot. 
We have been referred to a decision in Akola Gin Combination 
v. Northcote Ginning Factory (3) where it was held that the 
word ‘person’ in S. 4 of Act VI of 1882 denotes individuals 
and does not include bodies of individuals which definition 
would be repugnant to the subject and context of the section. 
We agree with this decision and the reasons which led the 
learned Judge to hold that to say that persons forming um 
registered companies should be taken as units for the purpose 
of S. 4 of the Companies Act would be to defeat the intention 
of the Act and to allow a number of persons to enter into 
bodies for the purpose of defeating S. 4. With reference 
to the decision in Mewa Ram v. Ram Gopal (4) it is sufficient 
to say that that was a case of a Hindu joint family where the 
manager acted. In the present case there is no question of 
a Hindu joint family entering into a partnership. It has been 
held in Gangayya v. Venkataramiah (5) that in the case of 
Hindu joint families cach member is not a partner but is only 
in the position of a sub-partner. Where a plaintiff comes to 
Court on allegations which on the face of them show that the 
contract of partnership on which he sues is illegal, the only 
course for Courts to pursue is to say that he is not entitled to - 
any relief on the allegations made as the Courts cannot adjudi- 
cate in respect of contracts which the law declares to be illegal. 
We are of opinion that having regard to the plaint the 
partnership which is sought to be dissolved is illegal having 
regard to S. 4 of the Indian Companies Act. The suit fails 
and the plaintif will not be entitled to any decree. We there- 
fore reverse the decision of the Subordinate Judge, allow the 
appeal and dismiss the plaintiff ’s suit with costs throughout. 
Appegl No. 149 of 1922 :_This appeal follows the deci- 
sion in the above appeal. It is also dismissed. No costs. 


A.S. V. Appeals allowed. 


3. (1914) 261 C 613. 4. (1926) ILR 48 A 395. 
5. (1917) ILR 4r M 454: 34 ML Jani, 
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IN THE Hicu Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice RAMESAM AND MR. JUSTICE 
REILLY. 


K. R. Muthu A. R. Arunachalam Chetty ... Appellant* 
ae (Plaintiff) 
v. 
David, Esq., The Offcial Receiver, 
Ramnad District, at Madura : 
and others ... Respondents (Defts.). 


Civil Precedgre Code, S. 80-—Noetice required by—Necessity—O facial Receiver 
—Intended sale by—Swuit to resirain—Notice prior io suit if necessary ix case 
of—“Act purporting te be donc’—Meaning. 6 

The suit was for a declaration that the sait properties belonged to the 
phaintiff and defendants 3 and 4 and for a perpetual injunction restraining 
the rst defendant, the Official Receiver of Reamnad, from selling then? as the 
properties of the and defendant. The Court below dismissed the suit on the 
ground that the pleintiff had failed to give to the Official Receiver the two 
months’ notice required by 8. 80, Civil Procedure Code; before the filing of 
the suit. 

Held, that the mit was really to restrain the intended sale by the Official 
Receiver, and thet it was not unsustainable for want of notice. 

The phrase “act purporting to be done” in S. 80 is confined to past acts 
` and does not include a future act. 


Per Ramesam, J.—In respect of acts of public servants done in their official _ 


capacity S. 80 applies only in the case of past acts completed or begun 
but incomplete and not to threatened acts. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Sivaganga in O. S. No. 113 of 1924. 

C. S. Venkatachariar for appellant. 

T. M. Krishnaswami Atyar for respondents. 

The Court delivered the following . 

JUDGMENT :_Ramesam, J. — The plaintiff is the appel- 
lant before us. The suit was for a declaration that the suit 
properties belonged to him and defendants 3 and 4 and for a 
perpetual injunction restraining the 1st defendant, who was 
the Official Receiver of the Ramnad District, from selling 
them as the properties of the 2nd defendant in I. P. No. 9 of 
1917 on his file. The Official Receiver advertised the suit 
properties for sale on roth November, 1924. On the sth 
November the plaintiff sent a notice of suit to the rst defend- 
ant and the suit was filed on the 7th November, 1924. The 
Subordinate Judge of Sivaganga dismissed the suit ðn the 
ground that two months have not elapsed before the filing of 
the suit and after the giving of notice. The plaintiff in appeal 
contends that a notice under S. 80, Civil Procedure Code, is 


*Appea: No. 15 of 1926. a7th August, 1926. 
° 
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unnecessary. He concedes that the Official Receiver is a 
public servant but argues that the suit is not in respect of an 
act purporting to be done in his official capacity. His argu- 
ment is that the suit is only in respect of a threatened act and 
not in respect of an act which was begun, and therefore the 
section does not apply. This contention of tbe appellant is 
supported by the decision of the Calcutta High Court in 
Ganoda Sundary Chaudhurani v. Nalini Ranjan Raha (1) and 
other decisions of the Bombay High Court which will be re- 
ferred to presently. In Ganoda Sundary Chaudhurani v. 
Nalini Ranjan Raha (1), Woodroffe, J., relies on the word 
“tone”, but I am not satisfied with this line of reasoning. The 
phrase is not “an act done” but “an act purporting to be dong” 
and the words “to be done” are not inconsistent with a future 
act. It is possible to describe a future act by a phrase using 
the words “ purporting to be done” by using other appropriate 
words such as “future” or “intended” indicating that a future 
act was meant or by'the mere use of the future tense in the 
sentence. As Pratt, J., points out in Muradali Shamji v. 
B. N. Lang (2), one mode of indicating past acts only is by 
using the words “‘purporting to have been done”. The phrase 
“purporting to be done” uses the present indefinite form and is 
grammatically wider than the phrase “purporting to have been 
done”. While conceding all this I am still of 
opinion that as a matter of an ordinary idiom the 
whole phrase “an act purporting to be done” would 
ordinarily refer to past acts only whether finished or begun 
but incomplete and does not refer to future acts. The use 
ot the perfect form is not ordinarily resorted to for describing 
past acts though grammatically more accurate and if a future 
act is meant it is expressly descrived vy appropriate words. 

Where nq such words are used, the phrase ought in my opinion 
to be ordinarily limited to past acts (unless the context requires 
one to extend it to future acts also there being no grammatical 
impediment to doing so)__as a matter of reasonable construc- 
tion if not of grammatical necessity. The decision in Secretary 
of State for India v. Gajanan Krishna Rao (3) relates to a suit 
against the Secretary of State. In Naginlal Chunilal v. 
The Official Assjgnae, Bombay (4), where the suit was 
agains? the Official Assignee of Bombay, the Judges followed 
the decision of Cunningham, J., in Shahebzadee Shahun Shak 





1. (1908) ILR 36 C 28 at 38. a. (1919) ILR 4 B 555 at 560. 
3. (1913) I L R 35 B 362. 4. (1914) I L R 37 B a43. 
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Begum v. Kergusson (5). Though l come to the same conclu- 
sion I do not wish to adopt that line of reasoning. The deci- 
sion in Naginlal Chunilal v. The Official Assignee, Bombay (4) 
was followed in the case of Secretary of State for India v. 
Gulam Rasul (6). ln Muradali Shamji v. B. N. Lang (2) 
Pratt, J., while ditfering from the above cases, was merely con 
tent to follow them sitting as a single Judge. In Bhagchand 
Dagadusa v.The Secretary of State for India (7), Kemp, J. 
observed : 

“The suit is in respect of something the and 1espondent is going to de, 
not in respect of something he Aas dome. In my opinion, therefore, no notice 
is necessary so far as the suit is one for an injunction against the and defendant.” 

The only Madras decision which touches the q'lestion 1s 
The Superintending Engmeer, II Circle, Bezwada v. Chituri 
Ramakrishna (8). In that case, the suit was agamst the 
Superintending Engineer of Kistna District, and both the learn- 
ed Judges held that the suit was bad for want of a proper 
notice on the ground that the suit related to a past act, the act 
being the order of the Engineer directing the removal of 
the image and the temple. There was considerable discus- 
sion in the judgment as to whether an order which states an 
intention would be an act and both the learned Judges held it 
would be. Spencer, J., decided the case on another ground 
and referred to the want of a proper notice only as an addi- 
tional ground, but Sadasiva Aiyar, J.p rested his judgment solc- 
ly with reference to S. 80, Civil Procedure Code. It does 
not appear that the point whether the phrase “an act purport- 
ing to be done, etc.” includes future act was raised by the 
vakil for the respondent. At any rate, it is not discussed in 
the judgment and therefore the judgment*is not against the 
view Lam taking. The fact remains that there is no decision 
against the view | am taking and there are several agreeing 
with it though on different lines of reasoning. 6 

The learned vakil for the respondent besides arguing 
that the section is not confined to past acts only an argument 
above dealt with, also argues that this suit must be considered 
to be in respect of a past act, the past act being the advertise- 
ment of the Official Receiver announcing the sate of the suit 
properties. If the suit can be regarded as one in respect of 
a past act, the judgment in The Superintending Engineer, 
I Circle, Bezwada v. Chiturs Ramakrishna (8), already men- 
tioned, supports him. But I find it difficult to hold that the suit 





2. (1919) I L R 44 B 555. 4. (1912) I L R 47 B 243. 
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is in respect of the advertisement. The reason for the suit, 
or, in other words, the cause of action for the suit may be 
furnished by the advertisement or some other similar past act 
of the 1st defendant, but it does not follow that the suit is in 
respect of that act. The relief sought is to restrain the sale 
and I think the only proper description of this suit is, ‘‘a suit 
to restrain the intended sale”. I am therefore unable to 
accede to the argument of the learned vakil for the respondent 
on the second point. 


The result is I hold that in respect of acts of public ser- 
vants done in their official capacity the section applies only in 
the case of past acts completed or begun but incomplete and 
not to threatened acts, and therefore the suit is not unsustairfa- 
ble for want of notice. I would therefore allow the appeal 
and remand the case back for disposal according to law. Costs 
to abide the result. Court-fee paid in appeal will be refunded. 

Reilly, J. -Plaintif instituted a suit for a declaration 
and for an injunction restraining the Official Receiver of Ram- 
nad from selling the property concerned but did not give the 
Receiver notice as required by S. 80, Civil Procedure Code, two 
months before presenting his plaint. The question is 
whether S. 80, Civil Procedure Code, prohibits the institution 
of a suit for an injunction against an Official Receiver, who, 
it is admitted, is a public officer, unless the notice mentioned 
in the section has been given to the Receiver two months 
earlier. It is contended for plaintiff that as regards a public 
officer the section requires the notice to be given only if the 
suit to be brought against him is in respect of some act already 
done or at least partly accomplished and that, if the suit is in 
respect of a future act__some threatened, intended, contemplat- 
ed or apprehended act_ then no such notice is required. For 
defendant. No. 1 it is contended that, if the act in respect of 
which the suit is brought is the act of a public officer and pur- 
ports to be done by him in his official capacity, then, whether 
the act is past, present or future, the suit cannot be institured 
unless the notice has been given two months earlier. The 
question which contention is correct depends on the interpreta- 
tion of the words “ in respect of any act purporting to be dune 
By such public officer in his official capacity ” in the section. 
Do those words cover only a, past act or do they include also 
a future act? On the surface by their mere grammatical 
form, the words quoted appear to me capable of including a 
future act. But, when we probe into their-meaning, can we 
say with propriety that an act purports to be done in any parti- 
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cular manner or capacity until it is actually done ? We can 
conceive an imaginary act and conceive it as done in some parti- 
cular capacity. But can we properly speak of an act not yet 
done as an act purporting__that is, conveying to the outer 
world a pretence or profession__to be done in a particular 
capacity ? No doubt we could do so hypothetically. But, 
if the dry language of a statute speaks of an “ act purporting 
so and so ” without adding any word to indicate that the ex- 
pression is intended to include not only acts done but also acts 
threatened, contemplated or intended, are we at liberty to 
interpret the expression as including an act not yet done ? If 
the words in question were “in respect of any act done by g 
public officer in his official capacity, ” would there be any douot 
that they did not include an act not yet done ? Does the 
insertion of the words “ purporting to be ” not only widen the 
character of the acts included but also add future acts to past 
acts? On the other hand it has been argued for the Official 
Receiver that, if the legislature had intended to require pre- 
vious notice be given to a public officer only when a suit was 
to be brought in respect of a past act, it would have been a 
simple and easy matter to find a form of words whirh would 
have made that intention indisputably clear. There is some 
force in that argument. Without pursuing these questions 
and considerations further I think it may fairly be said that 
the phrase in question is susceptible of two interpretations, a 
wider interpretation including future acts and a narrower 
confined to past acts, and that at the least the narrower inter- 
pretation is as consonant with the wording of the section as the 
wider one. That being so, let us look at the consequences to 
which the wider interpretation leads. In ‘practice almost 
all suits against public officers in respect of future acts wil! be 
suits for injunctions. Unless a suit for an injunction is to 
fail entirely of its purpose, it is often necessary that*the plain- 
tiff should obtain a temporary injunction pending the suit. 
Under our procedure a temporary injunction can be obtained 
only after a suit is instituted. If no suit can be instituted for 
an injunction against a public officer and no temporary injunc- 
tion can be obtained against him until two months after 
notice of the suit has been given, the remedy of injunctiog 
against such an officer may often be illusory. * Can we suppose 
that the legislature intended to deprive a private party of a 
remedy against a public officer which can be enforced against 
another private party or to expose a private party to the risk 
of irreparable damage at the hands of a public officer, though 
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means are provided for guarding against such dargage at the 
hands of another private party? Can we suppose thet the 
legislature, having provided the Courts with the weapon of a 
temporary injunction for the protection of private rights, in- 
tended to tie the hands of the Courts for two months before 
that weapon may be used against a public oficer? This last 
suggestion at least we cannot accept lightly. It is a well- 
established rule that, when a provision of a statute is suscepti- 
ble of two interpretations and one of them leads to a manifest 
absurdity or to a clear risk of injustice and the other leads to 
no such consequences, the second interpretation must be adopt- 
ed. In my opinion that rule may properly be applied in 
interpreting the words now in question. I may mention here 
that Mr. Krishnaswami Aiyar for the Official Receiver has 
pointed out that S. 80 clearly makes notice necessary for 
every suit against the Secretary of State, whether in respect of 
past or future acts, and has asked with some dialectical force 
whether it is reasonable so to interpret the section as to require 
notice with its attendant danger of irreparable damage to be 
given before the institution of a suit for an injunction against 
the Secretary of State but not before the institution of a suit 
for an injunction against a public officer. I see nothing really 
unreasonable in supposing that such a distinction was contem- 
plated by the legislature. Even when a suit is to be brought 
against the Sccretary of State for an injunction, if the protec- 
tion of a temporary injunction is urgently necessary, the plain- 
tiff can obtain the temporary injunction against the public 
oficer whose immediate act is feared if the section allows him 
to institute a suit, at once against that officer without notice. In 
practice the immediate protection of a temporary injunction 
need never be required against the Secretary of State. Finally 
in interpreting the words in question there is one other consl- 
deration ôf great importance. So far-as it is concersed with 
suits against public officers S. 80, Civil Procedure Code, is a 
provision restricting the ordinary right of every man to come 
to the Civil Courts for relief. Itis our duty to interpret 
such a provision with the utmost strictness, and we must be 
very sure that our interpretation does not take us one fraction 
gf an inch, one iota, beyond the length to which the language 
of the provision élearly compels us to go. For these reasons, 
if the question were bare of Authority, I should have no doubt 
that the correct interpretation of the words in question was the 
narrower one, viz., that “act” does not include here a future 
act, ; 
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If weeturn to cases in which the words in question have 
been interpreted in this connection, we find that the prevailing 
view in the Bombay High Court is as shown by Nagwmlal 
Chunilal v. The Official Assignee (4) and Bhagchand Dag- 
dusa v. The Secretary of State for India (7) that S. 80, Civil 
Procedure Code, does not make previous notice essential for 
the institution of a suit for an injunction against a public officer 
in respect of some threatened act. ‘The only cases of the 
Calcutta High Court to which we have been referred, viz., 
Shahébzaded'Shahun'Shah Begum v. Fergusson (5) and 
Ganoda Sundary Chaudhurani v. Nalini Ranjan Raha (1) 
which both dealt with the corresponding section of the Code ef 
1882, show that according to the view of the learned Judges 
concerned previous notice is not required before the ingtitution 
of a suit against a public officer for an injunction. Mr. Krishna- 
swami Aiyar for the Official Receiver relies on The Superin- 
tending Engineer, II Circle, Bezwada v. Chituri Rama- 
krishna (8), the only reported case of this Court in which the 
question whether S. 80, Civil Procedure Code, requires notice 
to be given before the institution of a suit against a public 
officer for an injunction appears to have arisen fot decision. 
But in that case, though both the learned Judges founa that 
the suit was bad for want of notice to the officer concerned, 
they did not explicitly interpret S. 80, as extending to suits 
against public officers in respect of threatened acts though that 
would obviously have been the simplest way to dispose of the 
case. On the contrary they appear to have based their deci- 
sion on a finding that the suit was really one in respect of an 
act which the officer had completed already. Though with 
respect I do not wish to be understood to agree with the reason- 
ing of the learned Judges in all the Bombay and Calcutta cases 
which I have mentioned, it will be seen that they support the 
view that “act” in S. 80, Civil Procedure Code, doe$ not in- 
clude a future act and that the decision in The Superintending 
Engineer, JI Circle, Bezwada v. Chituri Ramakrishna (8) is 
not against that view. 

I agree that this appeal should be allowed and that th. 
suit should be remanded with costs to abide as proposed sy my 
learned brother. 








A. S. V. Appeal allowed aħd suit remanded. 
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IN THE HIGH Court oF JUDICATURE AT Mapras. 
Present MR. JUSTICE ODGERs. 
Karnam Poodi Muniswami Pillai ... Appellant* (Plaintif ; 
v. 
The Secretary of State for India in 
Council represented by the Collector 
of Chittoor District and another ... Respondenis | Defr.). 

Limitation Ad, Arts. 120, 124-—Applicadility—Karnam ef new group of 
villages formed on re-grouping—Appetntmrent to ofice of-—Suit for declaration 
of validity of—Lemitation—Prayer in plaint for recovery of ofice—Madras Act 
(ITI of 1895), S. a1—Appkcability—Claim to be appointed im first instance te any 
of village offices set forth in the Act. 

Plaintiff was appointed by the Revenue Divisional Officer in April, 1912, 
karnam of a new group of villages, the-re-grouping of which took place earlier 
in 1913. He was no relation of one G who was formerly the karnam of one 
or more %f the re-grouped villages. On and September, 1912 the plaintiffs 
appointment was cancelled by the Collector, and on 27th December, 1913 G was 
appointed karnam of the re-grouped villages in question, and on arst February, 
1913 he took charge from the plaintiff of his office. 

In a suit instituted by the plaintiff on 19th April, 1920, for a declaration 
that he wag the legally appointed karnam of the new group of villages, held, 
that Art. rao of the Limitation Act applied to the suit, and it was bafred. 

Held further that, even if the plaint prayed for the plaintiff being put in 
posession of the office of karnam, the suit would not be one under Art. 124 of 
the Limitation Act. 

The suit office of karnam being en entirely new one, the fact that it will or 
may become hereditery in the hands of the holder if and when appointed will 
not make it an hereditary office within the meaning of the Explanation to 
Art. 124. 

Second Appeal against the decree of the Couit of the 
Subordinate Judge of Chittoor in A. S. No. 257 of 1921 (AS. 
No. 95 of 1921 on the file of the District Court of Chittoor) 
preferred against the decree of the Court of the District Mun- 
sif of Tirupathi in O.S.No. 344 of 1920. 

~ N. Chandrasekhara Aiyar for appellant. 

The Government Pleader for respondents. 

The Court delivered the following 

JUDGMENT In this case the plaintiff is the appcllant 
and he sued, as seen from the printed plaint, for a declaration 
that he is the legally appointed karnam of the Kilapath: group 
and for consequential reliefs. He was appointed by the 
Revenue Divisional Officer in April, 1912, Karnam of a new 
group of villages, the re-grouping of which took place earlier 
in 1912. He is admittedly no relation of one Guruswami 
Pillai who was in 1910 the karnam of one or more of the re- 
grouped villages. On the 2nd of September, 1912, the plain- 
tifPs appointment was cancelled by higher authority and on the 

“8 A No. 1056 of 1923. 18th February, 1926. 
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27th of December, 1912, Guruswami Pillai was appointed 
karnam of the re-grouped villages in question and on the 21st 
of February, 1913, he took charge from the appellant of kis 
ofice. From early in 1915 to February, 1917, the appellant 
was engaged in various proceedings before the Revenue autho- 
rities to establish his claim and the Board of Revenue finally 
dismissed his claim on the latter date. On the 1gth of April, 
1920, this suit was filed. 

The question raised before me is one o1 limitation, 
i. e., whether Art. 120 or Art.124 applies. The cause of 
action is stated by the plaintiff himself to have arisen on the 
and of September, 1912, when the Collector of Chittoor sêt 
aside the plaintiff's appointment askarnam. That, of course, 
was more than six years before the filing of the suit.e The 
diffculty is caused in this way. The original plaint—and the 
plaint is printed__is nothing but a suit for a declaration, and, 
if so, the suit is clearly barred under Art. 120. The District 
Munsif, however, says that an application to amend the plaint 
was made and allowed on the 6th of November, 1920. The 
effect of the amendment is according to him that the plaint as 
amended asks that the plaintiff be put in possession of the office 
of karnam. Whether the amendment was actually made or 
not does not appear. On the materials before me— and 1 
have searched the records sent up to this Court from the Lower 
Appellate Court__it would be sufficient to dismiss the appeal 
on the ground that it is merely a declaratory suit and therefore 
out of time. But a point has been taken that this is a suit for 
the possession of an hereditary office with reference to the 
terms of S. 15 of Act II of 1894 which reads as follows :_ 


“And new offices which shall be hereditary if any of the offices they re- 
place were hereditary shall be created for the new village or villages.” 


Mr. Chandrasekhara Aiyar for the appellant alleges that 
in order to come within the ambit of Art. 124 it is not necessary 
for the plaintiff to put forward an hereditary claim to an here- 
ditary office. As stated, the plaintiff here is admittcdly not a 
descendant of any of the former holders of the office before the 
villages were regrouped. He is thus seeking the office for the 
first time so to speak, not on the ground of heredity, and it is 
a grave question to my mind whether he is seeking pogsessioů 
of an hereditary office within the meaning of the Explanation 
to Art. 124. The Explanation is as follows: 

“An hereditary office is possessed when the profits thereof are usually 
received or (if there are no profits) when the duties thereof are usually 
performed.” 
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This clearly does not apply to the case of he plaintiti 
here. The office is entirely a new one. That it will or may 
become hereditary in the hands of the holder if and when 
appointed is undoubted under S. 15 of Act II of 1894, but I 
am not prepared to say that this, even if we assume the amend- 
ment to have been made, is a suit under Art. 124. I think 
therefore that the plaintiff must fail on both these grounds. 


A further point has been raised as to the exact effect of 
S. 21 of Act III of 1895 read with S. 13 of the same Act. It 
may be, as l expressed in my judgment in Alagiasyudaram 
Pillai yv. Midnapur Zemindars Co., Ltd. (1) that S. 21 does 
dot apply to any claim to be appointed in the first instance to 
any of the village offices set forth in the Act. In this I follow- 
ed theejudgment of Sadasiva Aiyar, J. in Krishnaswami Naidu 
v. Akkulammal (2). However it is not necessary to give any 
decision on this last point. 

The second appeal must be dismissed with costs. 

A. S. V. PM A ppeal dismissed. 

In THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT : MR. Justice ODGERS AND MR. JUSTICE 
MADHAVAN NAIR. 
S. K. Venkatrama Aiyar ... Appellant® (Respondent) 


v. 
A. Buran Sheriff and another ... Respondents (Peti- 
longis 1 and 2). 


Provincial Insolvency ct, S. g—Crediutor—Right to present insolwency peti- 
ton—Condition—Creditor ai tame of adjudication if mecessary—S. 9 (b)— 
“Some certain future time’—Meaning—S 25—Discretion under—Exercise ef, 
1m appeal. A 

To entitle a creditor to present an insolvency petition unde: S. 9 of the 
Provincial Insolvency Act it is enough if he is a creditor at the time the 
petition is filed. It is not necessary that he should be a creditor also at the 
time the order of adjudication is made. 

Per Odgers, J.—Semble the expression “some certain future time” in 
S. 9 (b) of the Act means any time in the future which is capable of being 
ascertained. 

The provisions of S. 25 of the Act are discretionary, and where the Dis- 
trict Judge was not asked to exercise his discretion under that section, the same 
ought not to be exercised in appeal. 


Appeal against the order of the District Cuurt of South 
fircot in I. P. No. 20 of 1923. 

M.S. Venkatarama Aiyar, C. R. Rajagopalachariar and 
R. Srinivasa Aiyar for appellant. 

K.S. Fenkatarama Aiyar for respondents. 
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The Çourt delivered the following 

JUDGMENTS -_Odgers, J. :—This 1s an appeal against 
the order of the District Judge of South Arcot adjudicating 
the appellant an insolvent. The facts prior to this adjudica- 
tion are a little complicated, and the arguments founded there- 
on have taken some time to hear. The petitionng creditors 
filed two suits against the debtor, O. S. No. 548 of 1922 for 
gunny bags and O. S. No. 583 of 1922 for some amounts due 
in a partnership business. There was moreover a suit O. S. 
No. 580 of 1922 by the insolvent against these creditors for 
accounts due on an alleged partnership between him and them. 
This suit on the 7th of November, 1922 was dismissed and 
the other suits by the creditors were decreed. In May, 1923 
the insolvent made some alienations of his properties and de- 
posited the amount due in O. S. No. 548 into Court and the 
Court-sale was set aside. On the 23rd May, 1923, a petition 
for adjudication was filed in the District Munsif’s Court. In 
the meantime appeals had been filed in O. S. No. 583 and 
O. S. No. 580. On the 13th August, 1923 creditors peti- 
tioned the District Court to adjudicate the appellant au insol- 
vent, and on the 1st December, 1923 a stay of the petition was 
obtained pending the disposal of the appeals. On the 14th 
April, 1924, the appeal in O. S. No. 548 was allowed and 
the stay was dismissed. The appellant was thercfore in a 
position to ask for restitution of about Rs. 585 which he paid 
out in order to set aside the Court-sale. In O. S. No. 580, 
the appellant’s suit, he obtained a preliminary decres for 
accounts and in O. S. No. 583 an amount of Rs. 1,059; was 
decreed against him (the appellant) but it was only te become 
payable on the passing of the final decree in O. S. No. 580 
of 1922. This O. S. No. 580 has been to second appeal 
when it was decided against the appellant and is now awaiting 
final appeal under the Letters Patent. On the 17th Septem- 
ber, 1924, the petition for adjudication was considered and 
the petitioners were held to be creditors and. entitied to pre- 
sent the petition and two months afterwards the adjudication 
took place. The learned Judge has held that the petitioner 
has complied with the conditions precedent set out in S. 9 of 
the Act to enable him to present the insolvency petition. It ig 
admitted that the large bulk of the debt alléged to be due 
to the creditors is the amount de under the decree in O. 5. 
No. 583 of 1922, viz., Rs. 1,059 odd, the time for payment 
of which was postponed till the final decree was passed in 
O. S. No. 580 of 1922. The learned Judge held that the 
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ers 

postponement had not the effect of divesting the petitioners’ 
character as creditors and that they were creditors when the 
petition was filed and they are still creditors. 


It is contended that it is not sufficient that these peti- 
tioners should be creditors at the time the petition was filed, 
but they must be creditors at the time the order of adjudication 
is passed. We do not find any provision to that effect in the 
Act although there is a note by Mr. Williams in his book that 
this obtains in the corresponding provision in the Bankruptcy 
Act. The question seems to me to be whether a creditor has 
fulfilled the three conditions precedent set out in paragraph 9 
at the time he filed the insolvency petition, viz., (to put it 
shortly) a debt of Rs. 500, a liquidated sum payable either 
immeckately or at some certain future time, and an act of im 
solvency. With regard to the last requirement no question 
has arisen in this case. Certain acts of insolvency, namely, 
alienations of property have been prima facie found by the 
Judge to exist, and the adjudication is founded upon those, 
but as before stated, the objection before us is that the peti- 
tioning creditors were not clothed with the proper authority 
as required by the Act before filing the petition in the two 
other respects. We had a great deal of discussion as to 
whether this decree debt of Rs. 1,059 made payable on the 
passing of the final decree in O. S. No. 580 is a liquidated 
sum payable at some certain future time and some decisions 
were quoted before us, Rangaswami Mudaliar vy. Srinivasa 
Mudaliar (1), Juggomohun Ghose v. Manick Chund and Kois- 
ree Chund(2)and Page v. Newman (3), to the effect that it 
must be some definite ascertained debt. Those decisions as 
pointed out by the learned vakil for the respondents all relate 
to the Interest Act where the words are “ certain time” and 
there has, been some discussion as to Whether ` some certain 
future time” is something different from “a certain time ”. 
Speaking for myself I am rather inclined to think that the 
expression “ some certain future time” means any time in the 
future which is capable of being ascertained. But I do-not 
propose to decide in this present proceeding what the exact 
meaning of “ some certain future time” in S. 9 (b) means. 
The question then comes down to this, whether the aggregate 
amount of debts due to the creditors amounted to Rs. 500 at 
the date of the filing of the petition. That that is the crucial 
date is, I think, fairly clear on principle because the words in 

1. (1910) 8 M L T 405. 2. (1859) 4 WR8 (PC). 
3. (1829) 109 E R wo. 
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S. 9 are that the creditors shall not be entitled to present an 
insolvency petition unless the three conditions set out are ful- 
filled, and further we find that S. 13 (2) sets out the parti- 
culars that are to be contained in every insolvency petition 
presented by a creditor or creditors, and in (b) “ the amount 
and particulars of his or their pecuniary claim or claims against 
such debtor.” That seems to refer to the date of the in- 
solvency petition. There is no doubt that at the date of the 
insolvency petition the appellant was indebted to the respond- 
ents in a sum of at least Rs. 1,059. But it is contended that 
the order made on appeal, namely, that this amount should 
not be payable until the amount of the final decree in O. §. 


o. 580 is ascertained has the effect of referring back the date | 


of the appellate decree to that of the original decree and that 
therefore we do not know whether Rs. 1,059 or nothing or 
less or more will in fact be found due to the petitioning credi- 
tors. That argument of course cuts both ways, because it has 
to be remembered that O. S. No. 580 is under Letters Patent 
Appeal and if it is to be held that an appeal is simply a con- 
tinuation of all the previous proceedings then O. S. No. 580 
is still going on. Then there is a further question as to the 
costs payable to the appellant. It was stated to us that two 
sums of Rs. 204 and Rs. 245 were due to the insolvent from 
the creditors which together with a sum of Rs. 585 due to 
him (as stated above) in restitution would amonnt to some- 
thing over Rs. 1,000. ‘The question is whether a Court is to 
go into this kind of thing when it examines whether or not a 
petitioning creditor has qualified himself, to present his peti- 
tion. 1 think not. I think that the fact, that the appellant 
admittedly owed Rs. 1,059 at the date of the petition is suff- 
cient to qualify the petitioning creditors. The only other point 
raised was that under'S. 25 the Court should have held that 
there were circumstances which rendered it improper*to adjudi- 
cate this man an insolvent. 


There seems to have been talk of a stay, hence this pro- 
viso in the decree as to the payment of Rs. 1,059 which has 
caused this trouble. But the provisions of S. 25 are discre- 
tionary and there is no evidence that the learned District Judge 
was asked to exercise this discretion under the section and I dp 
not think it can be said that under those circumstances he ought 
to have exercised, nor am I prepared to do so on appeal. 
There may be good grounds why it is better in the interests of 
both parties that this man should be adjudicated an insolvent 
Į do not know. But it seems to me that to exercise a discre 
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tion under S. 25 in appeal and to hold that there is other suff- 
cient cause why no order should be made would be to ask us 
to do a thing that we ought not to do especially in the circum- 
stances of this case. 

As to the costs one set has been paid into the Official 
Receiver’s hands and the other set is under stay. It there- 
fore cannot be said that this whole amount is due or can it be 


‘immediately set off against Rs. 1,059. 


I think therefore this Civil Miscellaneous Appeal must 
fail and be dismissed with costs. 
Madhavan Nair, J. -_I agree and have nothing to add. 
A. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ODGERS. 
M. Pazhaniandi ... Appelans* (Plaintiff) 


v. 
T. Naku and others . Respondents (Defendants). 

Civil Procedure Code, O. 41, R. 17—Appearance by plaintif—Plaintiff 
present in Court—Applecation for adjournment by his wakil which is refused— 
No appearance by plaintiff in such case—Civil Procedure Code, O. 17, R.3— 
Default of appearance by plaintiff—Dismsssal of suit on merits in case of— 
Paver of Comrt. 

The fact that the plaintiff was personally present in Court when he had a 
vakil there who applied for an adjournment which was refused does not amount 
to an appearance by the plaintiff for the purposes of O. 41, R. 17, Civil Proce- 
dure Code. 

The worde “notwithstanding such default’ in O. 17, R. 9, Civil Proce- 
dure Code, clearly imply that the Court is to proceed with the disposal of the 
suit in spite of the default upan such materials as are before it. If in the case 
of a plaintiff such materials fail to substantiate the claim, the suit will be di» 
missed for that reason and not for default. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Ottapalam in A. S. No. 14 of 1922 pre- 
ferred against the decree of the Court of the District Munsif 
of Alatur in O. S. No. 157 of 1921. 

P. S. Narayanaswami Atyar for appellant. 

C.V. Mahadeva Atyar for respondents. 

The Court delivered the following 

JUDGMENT — The point taken in this appeal by 
Mr. Narayanaswami Aiyar is that the Subordinate Judge who 
upheld the decree of the District Munsif was wrong and that 
the procedure must be taken to have been under O. 9, namcly, 
a dismissal for default on which an application for 1estoration 
could be made. ‘There has been no argument on the merits 
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before me and I therefore adopt the finding of both the Lower 
Courts that the plaintiff in this case has been guilty of culpa- 
ble negligence in not taking the steps necessary for the trial of 
his suit. Now much has been made of the fact that the plain- 
tiff was personally present in Court when he had a vakil there 
who applied for an adjournment which was refused. This 
has rightly been construed not to be an appearance by the plain- 
tiff for the purposes of O. 41, R.17, for which Second Appeal 
No. 1734 of 1922 is an authority. The judgment of the Sub- 
ordinate Judge is undoubtedly a decision on the merits. He 
finds that the Lower Court was right in refusing the adjourn- 
ment, that it was right in dismissing the suit as there was nò 
ewdence on the plaintiff’s side to prove his case, that the 
materials on record did not permit of the granting to tha plain- 
tiff of any relief and that the appeal has to be dealr with upon 
the materials on record only. 

In my view the case falls under O. 17, R. 3, as pointed 
out by me in Visvanatha Asari v. Sami Asari (1). It seems 
to me that in this view the question as to the appearance of the 
plaintiff is beside the mark. As pointed out by the learned 
authors of the Civil Procedure Code, Woodroffe and Matthew 
in their commentary on the section, the words “‘Notwithstand 
ing such default” in the rule clearly imply that the Court is to 
proceed with the disposal of the suit in spite of the default 
upon such materials as are before it. If in the case of a plain- 
tiff such materials fail to substantiate the claim, the sut will be 
dismissed for this reason and not for default. Tt therefore 
seems to me that the judgment of the Lower Appellate Court 
is perfectly right and the Second Appeal must be dismissed 
with costs. ne 

A.S.V. Second Appeal dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice WALLACE AND MR. Justice 

MADHAVAN Nair. 
C. M. Pedda Malla Reddi and another ... Petitioners* 
(Accused Ve 


Pamanlangi 
Haka 


` Penal Code, S. 294 (a)—Goods—im moveable property if included in Pedda Malla 
Reddi, 


Lottery for immoveable goods tf am offence under section. 





“Cr R C No. 760 of 1925 8th September, 1926. «, . 
(Cr. R. P. No. 628 of 1925). 
1. (1923) M W N &a2 


ár re. 
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Pedda Malla Held, that the publication of an advertisement of a Re 52,00 lottery, by 
Reddi, which a ginning factory was to be raffled at Rs 5 tickets was an offence within 
S. 294 (a) of the Penal Code. 
“Goods” in the section is not confined to moveables, but includes immoveable 
property. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of Cuddappah in Criminal 
Appeal No. 39 of 1925 preferred against the judgment of the 
Court of the First Class Deputy Magistrate of Jammala- 
madugu in C. C. No. 70 of 1925. 

V. L. Ethiraj and M. C. Sridharan for petitioners. 

The Public Prosecutor on behalf of the Crown. 

Tbe Court made the following 

ORDER The chief question for decision in this case is 
whether the act of the appellants, viz., publishing an advertise- 
ment of a Rs. 52,500 lottery, by which a ginning factory was 
to be raffled at Rs. 5 tickets, is an offence within S. 294 (a) of 
the Indian Penal Code. The argument is that “goods” in the 
section applies only to moveables, and that if the Legislature 
had intended to include immoveable property, it would have 
said so in appropriate words. We are not able to accept this con- 
tention. The idea of the lottery was that the lucky winner should 
get the factory for less than its real value, viz., for the actual 
sum he paid for his tickets, which would undoubtedly be for his 
“benefit”. The proposal therefore was to do something “for 
the benefit of any person”. There seems no reason, short of 
complete oversight, why a lottery for moveable goods should 
be an offence and a lottery for immoveable goods not 
an offence. The general clause was evidently regarded as 
sufficient to cover the latter case. The Public Prosecutor has 
called out attention to the wording of the English Acts, still in 
force, 8 George I, Chap. Il, S. 36 and 12 George II; Chap. 
XXVIII, S.1 both of which enact that a lottery for “lands” 
is an offence. .We think there is no substance in this 
contention. : mine 

The next argument is that there is no case proved against 
the 1st appellant., The Lower Courts have found asa fact 
«hat he took part in the publication, and we cannot say that 
there is no evidence on which they could do so. Jt is quite 
clear that the 1st appellant’s name was throughout associated 
. with the lottery. We reject this contention also. 

It is finally urged that the sentence is heavy. We agree 
with this. All that was called for in the circumstances was a 


Inre. 
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vindication ef the law. The lottery was not held and no one 
is the worse for the publication. We reduce the fine to a fine 
on each appellant of Rs. roo (Rupees One hundred) each. 
The balance, if paid, should be refunded. 

A.S. V. Fine reduced. 





In THE Hica Court OF JuDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 
Raju Achari ... Petitioner* (1st accused) 

Criminal Procedure Code (Act V of 1898), S. 256 as amended by S. ya 
of Act XVIII of 19a3—Accused mot represented by vakil and required forthwith 
te state whether he wished te cross-examine the prosecution witnesses—Magis- 
trate mot recording kis reasons—IFhether mere irregularity curable under S. 547 
—3. 256 wohether applies to summary trials. 

Where an -accused is not represented by a vakil the Magistrate, i? he asks 
the accused forthwith to state whether he wishes to cross-examine the prosecution 
witnesses, must record his reasons. If the Magistrate without recording his 
reasons asks the accused who is not represented by a vakil forthwith to state 
whether he wishes to cross-examine the prosecution witnesses, it is not a mere 
irregularity curable under S. 537 of the Criminal Procedure Code. 

Mussammat Ghastti w. The Crops, (1925) 6 Lah 554 and Pkumasn Singh v. 
The Crown, A I R 1925 Lah 339 dissented from. 

Subramamia Aiyar v. King-Emparor, (1901) I L Ras Mad. 6r: 11 MLJ 
233 (P C) referred to. 

The provisions of 8. 256 are applicable to summary triale. Umaji Krisknagi 
v. Emperer, A I R 1926 Bom 226 dissented from. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and S. 107 of the Government of India Act 
praying the High Court to revise the conviction of and 
sentence passed upon the petitioners herein, on 12th March, 
1926, by the Court of the Honorary Presidency Magistrates, 
Royapettah (Egmore) in C.C.No. 5099 of 1926. f 

S. Venkatraman for petitioner. 

The Crown Prosecutor on behalf of the Crown. 


The Court made the following j 

ORDER : Petitioner has been convicted under Ss. 323, 
114, Indian Penal Code, by the Honorary Presidency Magis- 
trates, Royapettah, and seeks to set aside the conviction because 
the Magistrate asked him forthwith whether he wished to 
cross-examine the prosecution witnesses without recording his 
reasons under S. 256, Code of Criminal Procedure. 

It was probably intended by the Code as originally famed 
that in warrant cases the Magistrate should examine the prose- 
cution witnesses-in-chief, and, if necessary, frame a charge 

*Cr R C No. 305 of 1926 
(Cr R P No. 269 of 1926). 14th September, 1936. 
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without the intervention of the accused. At the next hearing, the 
accused could engage his vakil and cross-examine the pro 
secution witnesses. Accused persons, however, considered, 
probably not without reason, that by the time the case reached 
the charge if the Magistrate had only heard one side his 
opinion might be too firmly fixed to be shaken. They pre- 
ferred therefore to cross-examine the prosecution witnesses 
at the outset. In sucha case, a second cross-examination after 
the charge might often seem a waste of time, and Magistrates 
were disposed to call upon the accused to re-cross-examine 
immediately after they had framed the charge. The accused 
would protest that they were still entitled to the interval which 
would be allowed them if they had not chosen to cross-examine ° 
and when the Magistrate proved obdurate, dissension and a 
sense of injustice often supervened. 


Therefore by S. 72, Act XVIII of 1923, S. 256 was 
amended by inserting after the words “to state” the words 

“at the commencement of the next hearing of the case or, if the Magis 
trate for reasons to be recorded in writing so thinks fit, forthwith.” 

This appears to be a very sensible solution of the difficulty. 
The Magistrate still controls the procedure, but if his ruling 
runs counter to the wishes of the accused he must support it by 
reasons. Where the accused is represented by a vakil from 
the outset he may generally be asked under the section if he 
wishes to cross-examine forthwith, for the simple reason that 
the accused will not be prejudiced and it is convenient to 
arrange a date for the subsequent attendance of the prosecu- 
tion witnesses before they disperse. 

If, however, he is asked forthwith, with a view to recalling 
the witnesses forthwith, fuller reasons will be required, because 
it is usually convenient to the accused to have an interval in 
which to gtudy the depositions already on record, and discover 
material for the cross-examination of the witnesses. 


If an accused is not represented by a vakil, reason must be 
shown for not postponing the question to the next hearing by 
which time he can Fave consulted a vakil. 


In the present case the accused was not represented by 
a vakil, was required forthwith to state if he wished to toss 
examige and thé Magistrate recorded no reasons. 


It is argued on behalf of the Crown that this is an irregu- 
larity curable under S. 537 of the Code of Criminal Procedure. 
It is difficult to apply this section to the facts of a case of this 


nature, for when can it be said that no failure of justice has 
e 
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been occasiqned by refusing an accused an opportunity to con- 
sult a legal adviser? Nor do I think it applicable in law. 

Before it was amended, S. 256 was undoubtedly manda- 
tory. If a Magistrate omitted altogether to ask the accused 
if he wished to cross-examine the prosecution witnesses, it 
could not be said to be a mere irregularity. And when the 
Legislature, specially amplifies a mandatory section, there 1s 
in my opinion no rule of construction which will allow the 
Courts to treat it as directory. No doubt a contrary opinion 
is expressed but without argument, in Mt. Ghasti v. The 
Crown (1) and I can only say that I respectfully differ. In 
Phuman Singh v. The Crown (2) Campbell, J., holds that a 
cqntravention of S. 256 is covered by S. 537, but notes the 
difficulty which J have mentioned above of holding as a matter 
of fact that accused has not been prejudiced. As regards the 
law in that case, I doubt if it can really be argued that because 
S. 535, Criminal Procedure Code, validates a conviction which 
is attacked merely because no charge has been framed, there- 
fore S. 537 validates a trial in which S. 256 has been contra- 
vened. The safest guide in these questions is the well-known 
ruling of the Judicial Committee. Their Lordships are un- 
able to regard the disobedience to an express provision as to a 
mode of trial as a mere irregularity, Subramania Aiyar v. King- 
Emperor (3). 

In Bombay it has been held that S. 256 is not applicable 
to a summary trial [Umaji Krishnazi v. Emperor (4)] and 
again I must express dissent. It is argued that S. 262, which pro- 
vides that the procedure of warrant cases shall apply to 
warrant cases summarily tried except where otherwise mention- 
ed, does not make S. 256 applicable to summary trials, because 
S. 263 relieves the Magistrate of the necessity of framing a 
formal charge. S. 256 clearly implies that the Cougt has had 
a charge read. Itis only then that the occasion arises under 
which the accused is required to state WHEE he wishes to 
cross-examine. 


But there is no such clear implication in S. 256, which 
makes no reference at all to a charge, and only happens to 
come below S. 255 because in the natural order of things the 
indictment precedes the defence. Whether an accused i8 
tried under Ch. XXI or Ch. XXII, and whatever form the 


1. (1925) 6 Lah 554. a. AIR 1945 Lah $59. 
3. (1901) TL Rags M 61:11 ML J as3 (PC). 
4. A IR 1926 Bom 226. 
R__87 . 
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charge may take he must be called upon to plead,» and S. 256 
which provides for the defence is applicable to either sort of 
trial Madgavkar, J. (93 I. C. 160) holds that in a sum 
mary trial there can be no reason for re-cross-examination, 
but seems to overlook a case like the present case where che 
accused is put on his defence before he is represented by a vakil. 

The petition is allowed and petitioner ordered to be re- _ 
tried by the Chief Presidency Magistrate, or any Magistrate 
having jurisdiction to whom he transfers the case. 

The conviction and sentence are set aside and the fine, if 
paid, is to be refunded. 
“IN. Bu Conviction set aside and 

re-trial ordered» 

IN THE HicH COURT oF JuDICATURE AT MADRAS. 

PRESENT MR. Justice CURGENVEN. 
Misrikhan Khaleel ... Appellant* (Plainsiff) 





v. 

The District Board, Kurnool, 
represented by the President, 
District Board, Kurnool ... Respondent (Defendant). 
Madras Local Boards Act ef 1884, Ss. 89 (1), 33 (a)—Lease of toll-gates 


—Centract of, by President of District Board—Vakdity ageiast Beard—Cextract 
‘acitheut sanction of Board—KE fect. 

A contract of lease of toll-gates entered into by the President of a District 
Board without its sanction is not binding upon the District Board. 

‘The Board’s sanction to such a contract by the President is not, by reason of 
8. 89 (1) of the Local Boards Act, a mere formality. 

“The opening of a toll-gate is not an act necessary either for the safety of 
the public ar for the service of the pubHc within the meaning of 8. 43 (a) of 
the Act 

Second Appeal against the decree of the Court of the 
Subordingte Judge of Kurnool in A. S. No. 26 of 1923 
(A. S. No. 80 of 1922, District Court, Kurnool) preferred 
against the decree of the Court of the District Munsif of 
Kurnool in 6.:‘S. No. 825 of 1921. 

B. Sitarama Rao for appellant. 

_ S. Ranganatha Aiyar for respondent. 

` The Court delivered the following 


JUDGMENT :__In 1921 tenders were invited for. he lon 
tract of the Markapur toll-gate and the plaintiff's tender was 
accepted on the 28th March, 1921 by the President, District 
Board, subject to the Board’s approves In pursuance of this 





*8. A. No. 147 of 1924. ' roth August, 1926. 
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arrangement the plaintiff executed an agreement and deposited 
a sum of Rs. 100, whereupon he was authorised by the Presi- 
dent to keep the toll-gate and make collections from the begin- 
ning of the year, rst April. He continued to make collec 
tions for two’ or three days after which, owing to the non- 
co-operation movement, his work was interfered with and 
eventually on the 17th April proceedings of the District Board 
were passed refusing to accept the tender. The plaintiff 
accordingly sued the Board for damages for breach of con- 
tract. i ~ 
The question is whether the agreement between the Presi- 
dent and the plaintiff constituted a valid contract which was 
binding on the District Board. Two arguments have been 
used to support this position__one that the District Board’s 
sanction was a mere formality and the other that the matter 
was an urgent one and therefore that under the Act the Presi- 
dent had power to accept the contract. The first argument 
is clearly untenable, because under $.89(1) of the Local Boards 
Act (V of 1884) power to lease out toll-gates is reserved 
to the Board itself. This argument in fact has not been sert 
ously pressed here. Turning to the second ground urged, 
under S. 33 (a) of the Act the President is empowered in 
cases of emergency and when the immediate execution'of any 
work or the doing of any act is in his opinion necessary for the 
service or safety of the public to execute that work or do that 
act. There is hardly any doubt that the matter was one of 
urgency in this case as the President’s acceptance was on 28th 
March, and, if the plaintiff was to open the gate on the 1st 
April, there was no sufficient time to obfain the District 
Board’s sanction. The President himself in fact admits as 
P. W. 2 that it was a matter of urgency and that in anticipa- 
tion.of the Board’s approval he allowed the plaintiff to enter 
on his duties. .The question, however, remains whether such 
an act can be said to have been necessary for the service or 
safety of the public. There can be no question of the safety 
of the public being involved in the opening of a tolk-gate nor, 
so far as I can see, is it an act which is necessary for the service 
of the public. In fact in order to make this out the appellant’s 
pleader has to resort to the argument that if errangemen 
had net been made to collect the tolls, the toad itself would 
have been closed to trafic. Thh, I think, is clearly incorrect. 
The Act gives the District Board a right to collect tolls but I 
can find no warrant in it for the position that it has authority 
to close a road if it does not suit it to make arrangements for 
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so collecting the tolls. If there is no demand foe tolls there 
is no obligation on the public to pay them and in fact the col- 
lection of tolls is purely a matter for the benefit of the District 


. Board and does not in any way serve the public. The obvious in- 


tention of the section is that thePresident should have the power 
when an emergency arises to abate a nuisance or remove dart 
gerous conditions and I do not think that it can be applied to 
circumstances such as the present. I conclude accordingly 
that the District Board was not bound by the President’s act 
and that the plaintiff has therefore no cause of action against 
it. I dismiss the Second Appeal with costs. 

- A.S. V. . Second Appeal dismissed. 


e 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 
Samiullah Sahib and others ... Patitioners* (Accused 1 to 9 
and 11 to 20). 

Criminal Procedime Code, S. 139 —“Same transaction”—T cst—Persons sepa- 
rately engaged in fishing im prohibited waters—Jotnt trial of, for offerces under 
Ss. 379, 447, Penal Code—Legality. 

Nineteen persons were tried together and fined under 8s. 379 and 447 œf 
the Indian Penal Code for stealing fish in the course of the same transaction ` 
They were all separately engaged in fishing, and there was no evidence of prior 
consultation or of identity of purpose. The accused were merely several poachers 
gathered in the same place at the same time. 

Held, that the accused ought not to have been tried together, that their 
joint trial was not a mere irregularity, and thet their conviction must therefore 
be set aside. 

Whenever the applicability of 8. 239 of the Criminal Procedure Code is 
doubtful, it is far better that it should not be applied, and that the accused 
should be tried separately. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedurt, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of Bandar 
in C. C. No. 9 of 1925. 

V. L. Ethiraj and K. Chathukutly Nambiar for petitioners. 
The Public Prosecutor on behalf of the Crown. 

The Court made the following 
6 ORDER :_The petitioners have been fined Rs. 15 under 
Ss. 379 and 447 of the Indian Penal Code for stealing fish in 
the course of the same transaction. They were all separately 
engaged in fishing and there is no evidence of common object 

.` *Cr. R. C. No. 33 of 1926. 6th September, 1936. 

(Cr R P No. 26 of 1926), ai 
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or commos intention, they were merely several poachers 
gathered in the same place at the same time. The question 
is whether under S. 239 (a), Code of Criminal Procedure, 
they can lawfully be tried together. 

The Sub-divisional Magistrate has stated the difficulty in 
his third paragraph without solving it. Apparently the Pro- 
secuting Inspector undertook to prove the common intention 
but he has not done so. Even if ten people go separately and 
steal grain from a granary there must be a presumption of 
common intention before they can be tried together. The 
accused certainly ,cannot be held responsible for the wording 
of the charge sheet. . 


It cannot be said that these nineteen accused were not pre- 
judiced by being tried together, nor had the Magistrate juris- 
diction to try them. It is not a mere irregularity. See Mala 
Makalakati Subbadu v. Emperor (1) which lays down the law 
more unequivocally than the head-note to the report would 
suggest. 


My attention has been directed by the Public Prosecutor 
to Emperor v. Rafi-uzezaman Khan (2) which traverses though 
not in terms the leading Madras case in Choragudi Venkatadri 
yv. Emperor (3) where Abdur Rahim, J. has held that com- 
munity of purpose is a necessary element if the transaction is 
to be regarded as the same. In the Allahabad case three per 
sons gave three practically identical false statements describing 
how a man was killed. It was held that their joint trial was 
regular because “the act of each accused may be wholly in- 
dependent of the act of the other and in that sense there may 
be no community whatever ; but there may still be community 
of purpose in the sense of identity of purpose and the acts com- 
mitted in the same transaction.” And above we refer the 
phrase “identity of purpose” to the phrase “‘cdthmuffiity of pur- 
pose”. ‘ The latter phrase is ambiguous in that it may mean 
only “ identity of purpose” or it may suggest, that the purpose 
of each was not only the same but was known to the others or 
in other words “conspiracy”. We do not consider “com 
spiracy’’ in any way a necessary element. Therefore it is 
held to be sufficient for the purposes of S. 239 if there has been 
identity of purpose exclusive of any idea of conspiracy and 
the ruling’ might run, “ there may still be identity of purpose 
and then the acts will be acts committed in the same transac- 

~ ar. (191g) 28 ML J 481. 2. (1925) IL RASA sas. 
3. (1910) ILR 33 M saa" 20 M L J 229, 
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tion”. There is no need to import the word “ community ” 
at all if it is only to mean identity. 

The Public Prosecutor would argué from this that the 
present petitioners had an identical purpose, fishing in prohi- 
bited waters, and therefore they may be tried together. 

But this is to confuse “identical” with “similar”. The pur- 
pose of the fishermen was that each should catch fish; 
each was not interested in what others caught and the more 
remote consequence of their act, the wrongful loss to the 
owner, was no actual part of their purpose. But in the Alla- 
habad case the purpose of the perjurers was to deceive the 
Jadge ; they were not severally composing fiction as if the 
perjury were an end in itself. With the fishefman the catch 
is the thing and not the consequence ; with the perjurer the 
consequence and not the lie. The terms of the section itself 
offer the best solution of these problems. 

Were the offences committed in the course of the same 
transaction; or, in other words, were the offenders putting 
through the same thing ? 4, B and C travel in the same train 
without tickets ; the purpose of each is to be conveyed with- 
out paying ; it is a similar purpose but not identical, because 
A does not intend that B and C shall escape paying and so with 
BorC. They cannot be jointly tried. 4, B and C travel in 
compartments reserved for other communities, as a protest 
against the railway policy. There is no evidence that they 
have conspired, but if their purpose is to protest their purpose 
is identical. ‘They are putting through the same thing and it 
is the same transaction. They can be tried jointly. 

But this is not put forward as a general rule for solving 
the section. . The only general rule is that whenever the appl+ 
cability of S. 239 is doubtful, it is far better that it should not 
be applied and that accused should be tried separately. 

It must bë'člearly understood that discussiors with regard 
to particular circumstances neither add nor detract from the 
meaning of the statute. As Benson, J. observes in Choragudi 
Venkatadri v. Emperor (3) it is neither necessary nor advisa- 
ble to attempt to define the expression “the same transaction” 
which the legislature has left undefined ; but there is usually 
no great difficulty in deciding whether any particular case comes 
within the rule. ° In Emperor v. Rafi-uz-zaman Khan (2) 
the same ‘emphasis is laid upon the circumstances of the case, 
and the Court ends by finding as a matter of fact that there 

a. (1935) I L R 48 A sas. 
3. (1910) JL R 33 M 503: 29 M L J 229 
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was conspisacy or prior consultation. Probably cases which 
can be tried together although there has been no prior consul- 
tation are rare. In the present case not only is there no evi- 
dence of prior consultation but there is no identity of purpose, 
and the trial must be held to have been irregular. The accused 
are acquitted and the fines ordered to be refunded. There 
seems no necessity to order a re-trial in such a petty matter 
because the proceedings themselves have been deterrent and 
their acquittal does not affect the question whether petitioners 
have a right to fish in these waters. 
A. S. V. Accused acquitted and fines refunded . 





In THE HicH Court OF JupicaTuRE AT MADRAS. 
PRESENT : MR. Justice RAMESAM AND MR. [USTICE 
CURGENVEN. 


Vaidyanatha Aiyar and others ... Appellants* (Defend. 
ants 9 and 10) 


VU. 
Yogambal Amma! and others ... Respondents (Plaintiff 
and defendants Nos. 1 to 8, 11 and 23). 

Pensions Act, S. 4—Applicability—Grant of land free of revexne—A pplica- 
bility to—Usenfranchised personal inam—Suit for partition of—Civil Couris— 
Jurisdiction—Inam Rales ef 11th October, 1859-—-Raule 5, cl. (—)—Scope and 
cf ech—A lienation—Right to question—Govarnment and other»—Right ef —Inam 
confirmed under R, 5, cl. (1)—Reswmption by Geoerameni—Righi of—Existence 
of lineal heirs of grantee—Ef ect. 

8. 4 of the Pensions Act is inapplicable to the case of a grant of land free 
of revenue. It ie confined in its operation to a grant of land revenue only. 

In a suit brought by the widow of a deceased member of a Hindu family 
which had become divided in status previously for a partition by metes and 
bounds of her share in certain unenfranchised personal inams belong- 
ing to her husband’s family and devised to her by his will, Ae/d, that the juris- 
diction of the Civil Courts to entertain the suit was not ousted by anything in 
the Pensions Act. ns 

The object of cl. (3) of R. 5 of the Inam Rules of ‘11th October, 1859, ls 
to protect the interests of Government and the prohibition therein can only mean 
that, as against the Government, all alienations are inoperative, not that they 
are void. So long as Government do not step in to enforce their rights, what- 
ever, they are, by ignoring the alienation, it is not open to others to question a 
transaction which amounts to an alienation. 

In the case of an inam confirmed under R. 5, cL (1) ‘of the Inam Rules of 
11th October, 1859, so long as lineal heirs of the grantee remain, the Goverg- 
ment has no right to resume and the property descends like ordinary property. 


Appeal against the decree of the Court of the Subordinate _ 


Judge of Tanjore in O. S. Ne: “15 of 1920, dared SeN April, 
1923 and 27th April, 1923.-= - - 








*Appeal No. 351 of 1923. 6th August, 1926, 
e . 
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T. R. Ramachandra Aiyar, T. M. Krishnaswami Aiyar 
and K. Sankara Sastri for appellants. 


The Advocate-General, M. S. Venkatarama Aiyar, S. Sub- 
ramania Aiyar, T. M. Kasturi and V. Balasundaram for res- 
pondents. 

The Court (Spencer and Ramesam, JJ.) delivered the 
following 

JUDGMENTS Spencer, J.:_I agree. In Rama v. 
Subba ( 1 ) the underlying policy of Regulation IV of 1831,which 
was repealed by the Ptnsions Act (XXIII of 1871), is stated 
to have been to protect the reversionary interest of the Crown 
over grants of revenue. The Perisions Act consolidated the 
law on the subject of pensions and grants of revenue. In 
Ss. 4 tò 6 it re-enacted the provisions of the Regulation which 
it had repealed with reference to unenfranchised inams. Thus 
the same policy was continued in the Act which is now in force. 
Government have in fact by various enactments constituted 
themselves the sole and final arbiters of all questions relating 
to the validity and sufficiency of grants of money or land 
revenue as well as those relating to the personality of the reci- 
pient and Government’s own right to resume grants once 
given. Similarly by S. 58 of Madras Act II of 1864 they 
took away the power of Civil Courts to adjudicate as to rates 
of land revenue payable to Government. Seeing that the 
learned Judge who decided Rama v. Subba (1) expressly 
stated that the grant concerned in the suit that was before them 
was not a grant of the freehold in the soil, and seeing that the 
object of that suit was in effect to challenge the decision of the 
Government, who ‘accepted the recommendation of the Board 
of Revenue and the Collector, as to the person who should be 
recognised as the representative of the grantee of the jaghir, 
I am of epinion that that case should not be treated as an 
authority against the maintainability of the present suit for 
partition of plaintiff’s share in certain unenfranchised personal 
inams belonging to her husband’s family and devised to her 
by his will. 

In Jeeyamba Bai v. Secretary of State for India (2) the 
suit was brought by one of the Ranees of the Tanjore family , 
against the Government itself to have it declared that Govern- 
ment had acted illegally ineresuming a certain inam village. 
This decision clearly stated that the suit related to a grant 
of land revenue and land revenue only. In the , suit 








1. (1888) ILR 12M 98. 2. (1912) 23 M L J 687. 
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out of ewhich the present appeal arises, there is no 
question as to the grant of land revenue but 
only a question whether the plaintif is entitled 
to a share in the freehold interest in certain unenfranchised 
personal inam lands. The jurisdiction of the Civil Courts to 
decide such a point is not ousted by anything in the Pensions 
Act. On the other point I have nothing to add to my learned 
brother’s judgment. The appeal fails and is dismissed with 
costs of plaintiff. The appeal is also dismissed as against 
11th defendant with costs proportionate as stated in my learn- 
ed brother's judgment. The 1rth defendant’s memo. of 
objections is allowed but without costs. The other parties 
ewill bear their own costs. 

Ramesam, J. “The gth and ioth defendants are the 
appellants before us. The suit is for partition between the 
members of the family. The family had become divided in 
status long ago. ‘The present suit is for division by metes 
and bounds. The plaintiff is the widow of one Muthuswami 
Aiyar who died in 1904 and claims under his will. The 
appeal relates to the subject-matter of the fourth issue, namely, 
items 1, 4, 6, 7 and 8 which are unenfranchised hereditary 
personal inams. : 

Two points have been raised for the appellants: (1) That 
the suit is not maintainable in a Civil Court under S. 4 of the 
Pensions Act, and (2) that the plaintiff has no right to a 
share in these items either as heir or as devisee. 

Taking the fist point, S. 4 of the Pensions Act enacts that 
no Civil Court shall entertain any suit relating to any pension 
or grant of money or land revenue confefred or made by the 
British or any former Government. Now, remembering that 
“an enactment of a character which deprives the subject of his 
right to resort to the ordinary Civil Courts of Justéce for relief 
in certain cases ought to be construed strictly and the Court 
should not extend its operation further than the language of 
the Legislature requires” [vide the cases cited in Balvant 
Ramchandra v. Secretary of State (3) ] one would think tha? 
the proper construction of the section would confine its opera- 
tion to a grant of land revenue only as opposed to a grant of 
land. This is the view taken in this Court in Panchanada v. 
Nilakanda (4) where Turner, C. J. says: 

“That Act contemplates money payments to be received through the 
Collector or recovered from persons bound to pay revenue.” 
3. (1905) I L R a9 B 480 at 490. 
4. (1883) ILR7M gor. 


R88 g 
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and therefore the Act does not cover grants of lands revenue 
free. À: 

This is also the view taken by Batty and Russell, JJ., jn 
Balvant Ramchandra v. Secretary of State (3). They 
follow the decision in Panchanada v. Nilakanda (4). They 
also refer with approval to KumaraTirumalai Naik v. Bangaru 
Tirumalai Sauri Naik (5) where it is observed: 


“It cannot be said that the giving of land free of revenue is a grant of 
land revenue.” 


Babaji Hari v. Rajaram Ballal (6) was quoted as autho- 
rity. The passage cited runs thus : 

° “The land revenue arising from a man f own holding, when it is remitted, 
and the land pays notbing, is rather extinguished than grented.” e 

I agree with these cases. 

The appellant relies on two decisions, Rama v. Subba (1) 
and Jeeyamba Bai v. Secretary of State for India (2). It 
may be that in the former case it is possible to arrive at the 
conclusion that on a construction of the grant there is a dis- 

- tinct grant of the land revenue apart from the land though 
there was also a grant of the land. It may be that in such 
cases the Act applies but if anything more was intended to be 
laid down in Rama v. Subba (1) I am not able to agree with 
it especially as my view is in consonance with the trend of later 
decisions of this Court. The second decision relied on by 
the appellant, Jeeyamba Bai v. Secretary of State for India(2), 
was a decision of Benson and Sundara Aiyar, JJ. Sundara 
Aiyar, J. afterwards explained it in Secretary of State v. Subba- 
rayadu (7) and it is authoritative only in the light of that ex- 
planation. In the’later case it was observed : 


“The plaintiffs alleged that the land itself was their maxyam and this 
position was not contested by any of the defendants The suit is therefore not 
one relating tg any grant of land revenue.” 


Referring to Je¢yamba Bai v. Secretary of State for 
India (2) it was said : 


“The instrument of grant, it was held, distinctly made a grant of the 

e taxes due to the Government although it may have been that the kudiwaram also 

was granted. The grant of the kudiwaram and me/aueram was regarded as 

distinct and several. The ratio, of the decision was, that where the Court is 

able’ to hold that there is a distinct | grant of the land revenue itself the suit 

relating ty ‘it is not Within the cognizance of Civil cone except with the 
sanction of the Collector.” ° 





I1. (1888) ILR 12 M 98. a. (1912) ag ML J 687. 
3. (1905) I L R 29 B 480. 4. (1883) ILR7M gor. 
5. (1898) IL Rai M 310 at 320. 6. (1875) ILR ıB75at8ı. 


7. (1912) IL R 36 M 559:23 ML J 728. 
e E 


4 || 
LI.) THE MADRAS LAW JOURNAL REPORTS. 699 


I alsp agree that where there is a distinct grant of the 
land revenue even though the land is also granted the Act 
applies. But I am not to be taken as holding that the deci- 
sion in Rama v. Subba (1) and Jeeyamba Bai v. Secretary of 
State for India (2) are correct as to the construction of the 
grants in those cases. That point does not arise in this case. All 
that I can now say is, if the construction of the grants in those 
cases is right, I agree with the principle of law applied. The 
position of the words “land revenue” next to the words 
“ pension or grant of money, ” I think, also supports this view. 
There is only one other decision of this Court to which I shall 
refer; it is Desayi alias filam Raju Najundiah v. Desgyi 
alias Alam Raju Venkatasubbiah (8) where it was held that 
the Pensions Act does not apply to a claim among the members 
of the family for partition but I shall not commit myself to 
the preceding sentence “These observations are of great 
value in considering the right of an alienee to recover posses 
sion of an inam ”. The actual decision is that the Act did 
not apply. I therefore hold in this case that the Pensions 
Act is not a bar to the maintainability of the suit. I may add 
that the decision in Panchanada v. Nilakanda( 4) arose in con- 
nection with this very family. Venkatarama Aiyar v. Chandra- 
sekara Aiyar (9) is another decision relating to the same 
family. The last decision leads me to the second point. 


Mr. Krishnaswami Aiyar argues -for the appellant that 
under.terms of the Inam Settlement(vide Ex. V which is the 
inam register), the land was confirmed under R. 5, cl. 3 of the 
Inam Rules of 11th October, 1859. But this was not agreed 
and it was, ultimately confirmed under R. 5, cl. 1. Sub 
cl. (1) of cl. 1 of R. 5 says that succession is limited to direct 
lineal heirs. As the widow cannot succeed as an heir, it is 
argued that the plaintiff cannot succeed as she clayns under a 
will of her husband which is an alienation within the meaning 
of cl. 3. Now the object of cl. 3 is to protect the interests of 
Government and the prohibition therein can only mean that, 
as against the Government, all alienations are inoperative, not, 
that they are void. So long as Government do not step in 
to enforce their rights, whatever they are, by ignoring the 
alienation, I do not think it is open to others to questior a 
transaction which amounts to alienation. This is the view 





1. (1888) ILR 12 M 98. a. (1912) 23 ML J 687. ' 
4. (1883) ILR7M 191. 8. (1914) 27 M L J 618. 
9. (1921):-I LR 44 M 632 : so ML J 344. 
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taken in Venkatarama Aiyar v. Chandrasekhara Aiyar (9), 
also in Boyanapalls Venugopal Rao Garu v. Venkata Nare- 
simha Rao (10) and Lakshmipathi v. Narasimham (11). 
I agree with all these decisions. The appellant refers to 
Subhan Ali v. Imami Begam (12), but I do not think that case 
has any application here. I agree with the respondent’s con- 
tention that so long as lineal heirs of the grantee remain the 
Government has no right to resume and the property descends 
like ordinary property. This is not a case in which a special 
rule of succession is laid down for each individual holder of 
his share of the inam. It may also be pointed out that from 
1904 up to 1917 the plaintiff has been allowed by the other 
members of the family to be in possession of her husband’s , 
share by receipt of the corresponding income and the appellants 
beforé us*themselves recognised her right. Ex. 14 is a lease 
taken by the 9th defendant in favour of himself, the plaintiff, 
and Jagadisa Aiyar, father of defendants 4to 8. His 
explanation that the document so taken was all arranged by the 
1st defendant, cannot be accepted. It appears from the 
registration endorsement that the document was delivered to 
the oth defendant, though he does not now choose to produce 
the original and produces only the registration copy. The. 
plaintiff having been recognised to be the owner of her hus- 
band’s share for more than twelve years claiming under her 
husband’s will, she has acquired title by prescription against 
the other sharers who also seem to be estopped from denying 
her title. The second point also fails. 


The. result is, the appeal is dismissed with costs of the 
plaintiff. . 

In the appeal, some grounds were taken against the 11th 
defendant’s decree, but the appellant has not paid any Court- 
fee in respec&of it and it is dismissed with proportionate costs 
of the 11th defendant, pleader’s fees being calculated on the 
proportionate shares of the 11th defendant in the items 1, 4, 
6, 7 and 8. í 


° The rith defendant has filed a memorandum of objec- 


tions claiming profits subsequent to the institution of the suit. 
Tt ig conceded by the appellants that he is entitled to it and the 
omission ig probably the result of.a slip. The memorandum 
of objections will be allowed but there will be no order as to 


* costs. The other parties will pay their own costs. 





9. (1921) 1L Rag M 632 :40M LJ 344. 10. (1911) MWN 384. 
Tr, (1916) 3 LW 590, 12. (1925) IL R 52 C 971 at 977 (PC). 
e 


LI.) THE MADRAS LAW JOURNAL REPORTS. 701 


This appeal having been posted to be spoken to this day, 
the Court (Ramesam and Curgenven, JJ.) delivered the 
following 

JUDGMENT The mesne profits decreed in favour of 
plaintiff and 11th defendant will be ascertained by the Court 
below and a supplemental! final decree will be passed. No 
part of the mesne profits is to be left to be determined in execu- 
tion as was originally directed by the Court below. 

AS. V. Appeal dismissed . 


IN THE Hich COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE JACKSON. 


R. S Naidu ... Petifioner*® (Respondent) 
0. Sa og ti 
J. Ramier ... Respondent (Petitioner). 


Election petition—Inquiry on—Scope of—Petnis not raised in petition— 
Inquiry into—Jurisdiction—Election rules—Rules 1, 2; 6 and 11-—Election rules, 
Rule 4 (it)—Drewing ef lots—Provisier fer—Agpplicability ef, te case 
achere originally there were anly twe candidates. s 

Under the rules for the decision of disputes as to the validi ®f an election, 
the Court to which an election petition is presented must confine its inquiry to 
tht points raised in the election petition; and by not doing so, it acts without 
jurisdiction. 

The drawing of lote provided for in Rule (4) (ii) of the Election Rules 
refers as much to an election when originally there were only two candidates 
as to one in which originally there were more candidates than rwo. 

Petition under Ss. 115 of Act V of 1908 and 107 of 
the Government of India Act praying the High Court to re- 
vise the order of the Court of the Subordinate Judge of 
Madura, dated 24th April, 1926, in O. P. Ng. 27 of 1925. 

T. R. Ramachandra ‘Aiyar for petitioner. 

T. M. Krishnaswami Aiyar, K. Rajah Aiyar, P. N. Appu- 
sami Aiyar and V. Ramaswami Aiyar for respondents. 5 

The Court delivered the following 

JUDGMENT The petitioner seeks to revise the order 
of the Subordinate Judge of Madura in O. P. No: 27 of 1925. 

The petitioner and counter-petitioner were the two candi- 
dates for the office of Chairman in the Madura Municipal 
Council. Each obtained an equal number’‘of: votes, and 
lots were drawn to decide the successful candidate. The 
petitioner was declared elected, and the counter-petitioner pre- 
sented an election petition before the Subordinate Judge ques- 
tioning the validity of the election because, among other rea- 
sons, the lots had been drawn not by the presiding councillor 


*C RP No. 469 of 1926. a8th July, 1926. 
e 
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R. S. Naida himself as required by R. 4 (ii) of the Rules fos conduct of , 

J. Ramier. the Election of Chairman but by a boy, an utter stranger. The 

| learned Subordinate Judge, without considering this, or other 
objections contained in the petition, has declared the election 
void on the ground that under the rules in the particular cir- 
cumstance of this case there should have been no drawing of 
lots at all. The petitioner seeks to revise this order, firstly, 
as being without jurisdiction, because the inquiry by the Sub- 
ordinate Judge must, under the rules, be confined to the matters 
contained in the petition and, secondly, as being an incorrect 
interpretation of the Election Rules. 


“The Subordinate Judge being* of opinion that the law was. 
not clear upon the question whether he could raise pleas other 
than those embodied in the petition referred the matter to 
this Court, and was directed to dispose of it himself. Rule 1 of ' 
the Rules for the Decision of Disputes as to the Validity of an 
Election (Fort St. George Gazette, 30th November, 1920) 
lays down that no election. . . . shall be called in question 
except by an election petition presented in accordance with 
these rules. °™ Such petition (R. 2) shall contain a statement 
in concise form of the material facts on which the petitioner 
relies; and shall (R. 6) be enquired into by the Judge as near- 
ly as may be in accordance with the procedure applicable under 
the Code of Civil Procedure. If in the opinion of the Judge 
[R. (#){] the result of the election has been materially affected 
by any non-compliance with the provisions of the rules the elec- 
tion of the returned candidate shall be void. Under O.7,R. (#) 
the Court is obliged to reject a plaint if it does not contain 
a cause of action’ Thus, if the present petition had merely 
stated that the election should be treated as void, and had left 
it to the Judge to discover the invalidating circumstance the 
Judge weuld have been bound to reject it in limine (cf. Janar- 
dhanam v. Verghese (I). 


Therefore it seems clear that by the statute law of this 
country the Judge is expected to confine his inquiry to the points 
raised in the election petition, in which circumstances little is 
to be gained by reference to British case-law. It may be 
woted, however, that when new points are, discovered the 
British practice ‘is to amend the petition and not merely to 
raise. the matter in argument, and such amendment must be 

ag strictly within time. Rogers on Elections, page 275, Maude v. 
Lowley (2). 
Fe (1924) 48. M-L J 451. a. (1874):LR ọC. P. 165 
Ld 
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The ceunter-petitioner urges contra, relying upon 
observations in North-Western Salt Co., Ltd. v.Eleafrolytic 
Alkali Co., Ltd. (3) that to raise a question of illegality it is 
not necessary that the defence of illegality should be pleaded. 
When ‘it is apparent on the face of a contract that it is unlaw- 
ful, it is the duty of the Judge himself to take the objection. 
. . . the defendants are not bound to plead that it is illegal 
because that is law not fact. These observations are concert 
ed with the defence not with the plaint and cannot in my 
opinion be read as excusing the plaintif from giving the 
defendant fair notice of what he intends to raise and the facts 

on which he relies as constituting the cause'of action. Nor is 
* there any precise analogy between a contract which on its face 
is unlawful, and an election procedure which perhaps is argua- 
bly irregular. I must hold that the learned Subordinate 
Judge by not confining himself to the matters raised in the 
petition has acted without jurisdiction. 

In these circumstances it is not really necessary to consider 
whether the Lower Court’s interpretation of the rules is or is 
not correct. But the point has a certain bearing upon the 
question whether the election upon its face was illegal. 

Under R.4 (#) if there are only two candidates the one 
who secures the larger number of votes shall be considered to 
have been elected. That is quite simple, but if there are more 
candidates than two, the next rule provides that by a process 
of elimination the number shall be brought to two. Thus 
(ii) the elimination shall be repeated until two candidates only 
are left, and the candidate who secures the larger number of 
votes shall be considered to have been elected. So it will be 
seen that the election with only two dnd the election with. a 
multiplicity of candidates have by this system of elimination 
been brought into line. Then the rule proceeds: Inthe event 
of there being an equality of votes at the final stage between 
the two remaining candidates and be it noted when originally 
there were only two candidates there can be no further stage 
and no more remaining candidates__the Chairman or presiding 
officer shall draw lots. The Chairman and both the contest- 
ing candidates took the drawing of lots to'refér to an election 
when originally there were only two candidates; and I am noe 
prepared to hold that that interprgtation is either unreastnable 
or incorrect. ‘Fhe interpretation of the Subordinate Judge 
leaves the election entirely in the air if there happen to be an 
equality of votes when only two candidates stand. Itis not 


3. (1913) 3 K B 422. 
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R S. Naida therefore a question of deciding between two imterpretations 

J. Ramie, €ach of which makes sense; but of deciding between common 
sense and nonsense, and I see no sufficient ground for delibe- 
rately relegating the rule to the latter category. And the 
above discussion shows how very far this matter is removed 
from the question of a contract which en its face is illegal. 

I allow the petition, reverse the order of the Lower Court, 
and direct it to dispose of the matters raised in the election 
petition according to law, in order to see if the result of the 
election has been materially affected by any non-compliance 
with the provision of the rules. 

è I observe it noted in the leamned Subordinate Judge’s pre- 
vious reference to this Court that Government propose, to 
amend R. 4 (#), the drafting of which cannot be said to be 
entirely satisfactory. 

There will be no costs in this petition. 

A.S. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT | MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 


P. Natesa Mudaliar ... Appellani* (Accused). 
P. Natesa Madras City Municipal Act (IV of 1919), S. 288—Scope of—Preof that 
Madana, machinery is a nuisance, whether necessary—tinterpretation of statute—Marginal 
Kote. 


It is not necessary that the machinery mat be proved to be a nuisance 
before any part of S. 288 of the Madras City Municipal Act comes into opera- 
tion. `The wording of the section is plain that the question whether the machin- 
ery is or is not a nujsance is one for the Commissioner alone. Whether it is a 
nuisance or not is immaterial; permission has to be obtained in either case. 
Smith, In re, (1928) 45 M L J 731 disapproved. 

Reading of a section of a statute by referring to the marginal note is not 
a legitimage canon of interpretation. Balra; Kumwar v. Jagapal Singh, (1904) 
I LR 26 A 393 (P C) referred to. 

Appeal against the order of the Court of the Presidency 
Magistrates, Georgetown, Madras, in Case No. 30993 of 
the Calendar for 1924. 

P. Sankaranarayana for appellant. 

The Crown Prosecutor on behalf of the Crown. 

The Court delivered the following 


Jupement — The appellant has been convicted of erect- 
e ing without the permission of the Commissioner of the Madras 
Municipal Corporation machinery by the use of which smell, 


*Cr Appeal No. 331 of 1926. aand September, 1926. 
° 
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noise, vibration, etc., are produced. This isan offence by 
virtue of Ss. 288 and 357 and Sch. VII of the Act. Admittedly 
he has put up an electric motor-driving mill and the evidence 
shows that this machinery emits disagreeable odours and pro- 
duces considerable noise. 

It is contended first that this is not machinery. This 
contention deserves no consideration. 

Next, it is urged that the appellant had only substituted 
this motor for an oil engine for which he had taken out per- 
mission. But even so, it is obvious that he had erected this 
machinery. 

Finally, it is urged that the machinery is not a nuisan¢e. 
But that is no defence to the case. The wording of S. 288 is 
plain that the question whether the machinery is or is 
not a nuisance is one for the Commissioner alone, and if he 
finds that it is a nuisance he may refuse permission altogether. 
Whether it is a nuisance or not a nuisance is immaterial, per- 
mission has to be obtained in either case and may be withheld in 
the former case. 


It is, however, brought to our notice that one learned 
Judge of this Court has in a ruling reported in Smith, In 
re (1) taken a different view, namely, that it must be proved 
that the machinery is a nuisance before any part of the section 
comes into operation. With all deference we are unable to 
agree with this view. To hold so would result in this, that 
the section empowers the Commissioner to grant a licence for 
what is a public nuisance and what he himself considers a public 
nuisance. The learned Judge was constrained to support his 
reading of the section by referring to the marginal note, but it 
has been frequently held that that is not a legitimate canon of 
interpretation__see the Privy Council case in Balraj Kun- 
war v. Jagatpal Singh (2). The section as it etands is to 
our minds perfectly plain; any one erecting machinery 
must get the permission of the Commissioner 
(whether permission is equivalent to licence is a matter 
which we need not consider in this case) and the Commissioner e 
may refuse permission if the machinery in his opinion ` consti- 
tutes a nuisance to the neighbourhood. ‘The section is a very 
salutary one in the interests of the general public. We cfn 
therefore see no reason to intesfere and we dismiss this 
Appeal. 


N.S. Appeal dismissed. 


tr. (1933) 45 MLJ 791. a. (1904) IL R 26 A 393 at 406 (PC). 
R_89 ; i 
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IN THE HIGH Court or JuDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA Rao. 


Subban Chettiar soi Appellani* (Plaintif) 


Y. 
Rangan Chetti and others ... Respondehis* (Defendants) . 


Mortgage deed—Coxstruction—Usufructuary mortgage for fixed period— 
Mortgagee prevented from taking possession by wrongful act of prior mortgages 
—Period of kis possession if can be extended by reason of—Remedy of mori- 
gages in such case. 


The owner of a village mortgaged it with possession to O on and April, 
x899. The mortgagee was to enjoy the villgge for a period of 1a years ending 
on goth June, 19171. 

On agth June, 1901 a second mortgage of the same village was given to 
defendants 1 anda. That mortgage was also one with possession. The amount 
payable to O was reserved with defendants 1 and a to be paid to him when his 
mortgage became redeemable. The deed further provided that the mortgagees 
(defendants x and a) were to enjoy the village for a period of ro years after 
the expiry of the period fixed for O, and that the mortgage was redeemable 
on the goth of Ani in any year, after the expiry of the said period of 10 years. 
Defendants 1 and a were therefore entitled to be in possession of the village 
from goth June, 1911 to goth June, 1921. 

On 16th December, 1910 a third mortgage of the village was given to the 
plaintif. 

Defendants 1 and 2 did not redeem O’s mortgage on ist July, r911; but 
the plaintiff did and got posession on goth August, 1911. Defendants 1 and 2 
deposited the amount of O’s mortgage in Court under 5. 83 of the Transfer ot 
Property Act on 24th June, 1913, treating plaintiff as standing in the shoes 
of O. But the plaintiff declined to accept the sum and hand over possession, 
Thereupon defendants x and 2 obtained a decree for redemption and got posses 
sion of the village in execution on arst September, 1914. 

In a suit for redemption instituted by the plaintiff, as third mortgagee, in 
September, 1921, the question was whether, in calculating the period of 10 years 
during which the defendants 1 and 2 were entitled to be in posession under 
their mortgage, they were entitled to a deduction of the period between agth 
June, r913 Phd 21st September, 1914, during which the plaintiff had wrong- 
fully kept them out of possession. 

Held, reversing the Court below, that they were not so entitled. 


The usufructuary mortgage in favour of defendants 1 and a was for a 


period fixed from June 1911 to June 1921, and to add any period to it would be | 


to, giter the contract between the parties, a thing which could not be done. 
seer pace The defendants may bave a remedy against the plaintiff by 
way of a suit for damages or meme profits for the wrongful obstruction caused 
by hime | ° “3 : . 
i ‘i e 
Appeal against the decree of the Subordinate Judge of 
Tanjore in O. S. No. 80 of 1921. 





Appeal No. 99 of 1923 a7th August, 1926. 
° 


LL] THE MADRAS LAW JOURNAL REPORTS. 707 


. 


B. Sitarama Rao and S. R. Muthuswami Aiyar for 


appellant. 


S. Muthia Mudaliar and A.C. Sampath Aiyangar for 
respondents. 


The Court delivered the following 

JUDGMENT Krishnan, J. — This is an appeal against 
the decree of the Subordinate Judge of Tanjorein O. 5. 
No. 80 of 1921 on his file. The suit was for the redemption 
of a mortgage in favour of the defendants. The Subordinate 
Judge dismissed the suit as premature and the plaintiff is the 
appellant before us. It would seem that the owner of thg 
plaint properties, one Zamindar of Neduvasal, mortgaged the 
property first to one Oppillamani Chetti and others for a sum 
of Rs. 11,000. Under that document Oppillamani ‘hetti 
was to enjoy the property for a period of 12 years and he was 
redeemable in the year 1911, 30th June. In June, 1901 
the same Zamindar gave a second mortgage to defendants t 
and 2. The covenant with them was that they should redeem 
the first mortgagee after its period was over and take posses- 
sion of the property and enjoy it for a period of 10 years from 
the 30th June 1911, till 30th June, 1921. The Zamindar 
again gave a third mortgage of the same property to the plain- 
tiff before us on 16th December, 1910 for a large sum of 
money. The plaintiff finding that the defendants did not redeem 
Oppillamani on the due date himself redeemed Oppillamani 
and got possession of the properties into his hands on the 30th 
of August, 1911. Subsequently the defendants tendered the 
amount due under the first mortgage to the plaintiff as they 
were entitled to do treating him as one standing in the shoes of 
the first mortgagee on the 24th June, 1913. The plaintiff 
declined to receive the money and be redeemed and declined to 
give possession of the mortgaged property to the defendants. 
Thereupon the defendants had the money paid into Court 


under S. 83 of the Transfer of Property Act and subsequently 


brought a suit for redemption. Although the plaintiff raised 
some objections to that suit a decree for redemption was passed 
against him. Finally, the property was redeemed from ‘his 
possession on the 21st September, 1914, on which day the 
defendants seem to have got possession . . 

Now the present suit is by tfe plaintiff as the third mort- 
gagee to redeem the defendants’ second mortgage evidenced 
by Ex. B. The contention that has prevailed: against the 
plaintiff is that his suit is premature. The way in which the 
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Subordinate Judge has held that his suit is prematune is that as 
it was on account of his obstruction that the defendants were 
not able to get possession from the period when they tendered 
the money to him up to the period when they actually got 
possession under the suit he was bound to make good that 
period to the defendants and if you add ghat to the period of 
10 years fixed under the document the time for redemption 
would come only in August, 1922. He therefore dismissed 
the suit as premature saying that 

“as the plaintiff wrongfully persisted in keeping possession himself and 
in excluding defendants Nos. 1 and 2 thereby securing to himself an undue 
advantage at the expense of his opponents........... 1 do not think the plaintiff 
can be permitted to claim the benefit of his Own wrongful act to the prejudiee 
of the defendanta” 

That is how he has put the argument ; this seems to me 
to be a wrong view of the matter altogether. Here we have 
a usufructuary mortgage given to the defendants by the mort- 
gagor for a period fixed from June, 1911 to June, 1921. If 
any further period is added on to it that will be altering the 
contract between the parties, a thing which seems to me cannot 
be done. It will be clear that the mortgagor himself would 
be entitled to redeem the defendants after the roth June, 1911, 
when the defendants would have no answer to his claim. The 
question then is whether because the plaintiff in this suit was 
responsible for keeping out the defendants 1 and 2 for some: 
time from possession, that period should be added to the 
period given to the defendants. Now a somewhat similar 
case arose in Madras in The Zamindar of Vizianagram v. 
Behara Suryanarayana Pantulu (1) where the defendant had 
leased to the plaintiff certain villages for a term of 7 years 
and 8 months. Within a month after the lease was given the 
plaintiff’ pleaded to be put in possession of the villages but he 
never obtained pussession. After the period of 7 years and 
8 months expired from the date of the lease the plaintiff 
brought a suit for possession and put forward the argument 
that as possession had not been given to him and as it was due 
to the default of the landlord who was in possession he was 
entitled to claim the period of 7 years and 8 months from the 
date on which he got possession. That argument was re- 
Belléd\ bythe Ceurt. The learned Judge pointed out that 
that would-be converting the lease of 7 years and 8 months 
ending in June, 1911 into one for a period ending in February, 
1906. Similarly here if we are to accept the argument of the 

1, (1901) ILR 25 M 587 :12 ML J a49.. 
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defendants sit would be converting a usufructuary mortgage 
ending in June, 1921 to one that would be extended to August, 
1922. It seems to me that that should not be done. lf the 
defendants have suffered by not getting possession of the mort- 
gaged property on account of the improper obstruction of the 
plaintiff at any time, tQeir remedy is clearly by claiming damages 
or mesne profits for that period against him but they are not 
entitled to have their period of possession extended on that 
ground. A similar position arose also in an unreported case 
in S. A. No. 218 of 1896. The Subordinate Judge has 
relied upon a Bombay case Hillaya Subbaya v. Narayanappa 
. Timmaya (2). That casg does not seem to have any bearing 
og the present case at all. That was a case of estoppel as 
between a mortgagor and mortgagee which was extended to 
a person who had slipped into possession of the mortgaged 
property by colluding with the mortgagor. He had himself 
a title as reversion but he was held estopped from putting for- 
ward such reversionary right till he gave up possession as he 
obtained possession of the property by colluding with the mort 
gagor. ‘That case does not seem to have any bearing on the 
present case at all. 


In the view I am taking it must be held that this suit is within 
time and that the Subordinate Judge’s decree must be set aside 
and the suit remanded to the Lower Court for disposal accord- 
ing to law. The cost of this appéal will abide and follow the 
result. The Court-fee will be refunded. 

.  Venkatasubba Rao, J. - The facts are complicated and 
I shall briefly set them forth. 

The Zamindar of Neduvasal is the Mirasdar of the vil- 
lage in question. On the 2nd of April, 1899, he executed a 
usufructuary mortgage deed in respect of the village (Ex. A) 
to one Oppillamani Chetti to secure repayment of Rs. 11,000. 
The mortgagee was to enjoy the property for a period of 
12 years ending on the 30th June, 1911. The property could 
not be redeemed before the expiry of the said term. The 
date fixed for redemption was the rst of July,~ggrx. If it 
was not redeemed on that date, it was redeemable on. the 
corresponding date of any subsequent year. | |; ee 

The next transaction is a transaction ofthe 29th oftJunt. 
1901. The Zamindar executed a second. usufructuary mort- 
gage (Ex. B) over the same property in favour of defend- 
ants 1 and 2 and their brother Veerappan Chetti. The con 


a (1911) ILR 36 B 785. 
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sideration for this was Rs. 14,000. Out of thisẹRs. 3,000 
was paid in cash to the mortgagor and the balance, namely, 
Rs. '11,000 was reserved with the mortgagees to be paid to 
Oppillamani Chetti when his mortgage became redeemable; 
The bond contains the following clause :— 

“You are to enjoy the properties for a perigd of 10 years after the 
expiry of the period fixed for Oppillamani and others, After the expiry of 
the period fixed for you in this document, we shall redeem the otti after paying 
the principel amount on the 3oth of Ani in any year.” 

On the 16th December, 1910, the plaintiff obtained from 
the Zamindar two usufructuary mortgages, Exs. C and: C-1 
over'the village in question, and certain other villages. These 
two together may be taken as constituting the third mortgage 
for the purposes of this appeal. 

THe second mortgagees (mortgagees under Ex. B) failed 
to redeem the first mortgage on the 1st of July, 1911. The 
plaintiff, however, paid up the Rs. 11,000 due to Oppillamani 
Chetti and redeemed his mortgage (Ex. A) on the 3oth 
August, 1911. 

Defendants 1 and 2 acquired the interest of Veerappan 
Chetti in February, 1913 and tendered Rs. 11,000 to the plain- 
tiff. The latter refused to accept the sum and deliver up 
possession of the village to defendants 1 and 2. Thereupon 
these defendants deposited the amount in Court under S. 83 
of the Transfer of Property Act on the 24th of June, 1913. 
The plaintiff even then refused to receive the sum.Defendants 1 
and 2 then instituted on the 7th of July, 1913, a suit against the 
plaintiff for enforcing their right under Ex. B, obtained a decree 
and in execution thereof took possession of the village through 
Court on the 21st of September, 1914. 

Defendants 1 and 2 assigned their right under Ex. B to 
defendants 3 to 5. The plaintiff sought to redeem the mort- 
gage eviderted by Ex. B and proceedings taken in July, 1921, 
under S. 83 having proved to be of no avail, he instituted the 
present suit in September, 1921. 

The defendants put forward in the Lower Court two 
“contentions : £x) That they are entitled to be in possession 
of the. roperty for a period of ten years commencing from 
the’ 2156 of September, 1914. The learned Judge has not 
expressed any definite opinion on this point, as he has upheld 
the second contention of the defendants, to which I shall pre- 
sently refer. This contention, however, cannot possibly he 
upheld as it is opposed to the terms of Ex. B which clearly pro- . 
vides that the ten years shall be computed from 1st July, 1911, 


2 
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the date when the mortgage under Ex. A became redeemable. 
There was nothing to prevent defendants 1 and 2 from redeem- 
ing Ex. A and taking possession of the property on the ist’ of 
July, 1911. The delay in redeeming was due to their own 
fault and they cannot be heard to say that the ten years should 
be computed frog the date of the actual redemption. 
(2) Their second contention, however, sounds more 
plausible. They claim that they are entitled in computing 
the ten years, to exclude the period between the 24th of June, 
1913 and the 21st of September, 1914. This contention 
has been upheld by the Subordinate Judge and the suit for re- 
_demption has been dismisged on the ground that it was. pse- 
mature. l 

The learned Judge in arriving at this decision segms to 
have been influenced by considerations of equity. His view 
may be thus expressed. By reason of plaintiff’s conduct the 
defendants were deprived of possession from the 24th of 
June, 1913 to the 21st of September, 1914. In some manner 
the plaintiff should be made accountable for this. The plain- 
tiff having been in wrongful possession for about 15 months 
the defendants may be permitted to add on that period to their 
own possession. This shortly stated, is the view of the 
learned Judge. 

Now, however wrongful the conduct of the plaintiff may 
have been, there is nothing in law which stands in his way of 
redeeming the property on the expiry of the term mentioned 
in Ex. B. The clause reads thus: 


“After the expiry of the period fixed for you (defendants Nos 1 and 3) | 


in this document, we (the Zamindar) shall redeem ¢he otti after paying the 
principal amount on the 30th of Ani in any year.” 

The period fixed expired on the rst of July, 1921 and the suit 
was filed in September, 1921. The suit was not therefore 
premature. The learned Judge moreover overlooked an- 
other point. After plaintiff redeemed Ex. A, when he resist- 
ed the attempts of defendants 1 and 2 to obtain possession, he 
was acting in his capacity of the first mortgagee. In the pre- 
sent suit, in seeking to redeem the property, ‘he asserts the 
right which he possesses as the third mortgagee. That these’ 
two rights exist in one and the same individual the plaintiff, ès, 
but a mere accident. To'remove the confusion’ which has 
crept into the case, let us suppose that Oppillamani’s mortgage 
had never been redeemed by the plaintiff and that the person 
whose conduct prejudiced defendants 1 and 2 was Dppillamani 
himself. In that case could the defendants have resisted the 
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plaintiff’s suit on the ground that they were kept owt of posses- 
sion by Oppillamani for some time? Again let us suppose 
that the present suit had been instituted not by the plaintiff but 
by the mortgagor, the Zamindar. In that case, could the 
defendants have successfully raised the plea that the mortgagor 
should be penalised for the wrong comrgitted by the present 
plaintiff and that his action should be dismissed as being pre- 
mature? 

In the previous proceedings, the plaintiff's position was 
that of the mortgagee; in the present suit, his position is that 
of the mortgagor. Whatever other remedies the defend- 
ants may have against the plaintif for his wrongful conduct 
(say recovery of mesne profits or damages), there can be po 
defence to his present suit for redemption. 

The appeal must be allowed and I agree in the order 
made by my learned brother. 

A.S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE DEVADOss AND MR. JUSTICE 
SUNDARAM CHETTY. 


Alamuri Punniah ... Appellani* (and respondent) 
v. 
Sagarajee Kasarmal Firm Tenal 
and others ... Respondents (Petitioners). 


Provincial Insolvency Acit—Insoboency—Crediter’s petition—Partuers liable 
to a creditor under joint debi—Adjudication of, as insolucnts—Single petition 
by creditor—Maintainahility—T est. 

Where two partners are liable to a creditor under a joint debt and each 
of them is alleged to have committed acts of bankruptcy, during the continuance 
of the joint debt by making certerin alienations with a view to defraud or defeat 
the creditors of the firm, or with the object of giving a fraudulent preference, 
a single petition for adjudging both of them as insolvents cannot be deemed to 
be unsustaingble merely because they have not committed a joint act of insol- 
vency. The test is, whether, if the application were treated as a suit, the 
suit would be bad for multifarioumess 

Appeal against the order dated 3rd April, 1924 of the 
District Courtsof Guntur in I. P. No. 43 of 1923. 

B. Satyanarayana for appellant. 

B. Somayya for respondents. 
“The Court delivered the following 

JUDGMENT — This apptal arises out of a petition filed by 
a creditor to adjudge respondents 1 and 2 insolvents. The 
2nd respondent is the son-in-law of the 1st respondent. 








TA A O No. 317 of 1924. aand September, 1926. 
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The main contention put forward on behalf of the appel- 
lant here (who was the 2nd respondent in the Lower Court) 
is that a single petition for adjudicating both the respondents 
as insolvents is bad for misjoinder, and therefore unsustainable. 
There is no doubt that they are liable to the petitioner for a 
joint debt. The learned District Judge has also found upon 
the evidence on record that they are also partners. That 
finding has been challenged before us but we are satisfied that 
the inference drawn by the learned Judge is on the whole cor- 
rect. Each link in the chain of circumstances adverted to 
by him, may be inconclusive by itself, but the cumulative effect 
of all the links justifies his conclusion. We are not prepared 
to differ from him on this point. Itis, however, contended by 
Mr. Satyanarayana that a single petition against both the 


respondents is unsustainable, unless it is shown that they are- 


guilty of a joint act or acts of insolvency. The observations 
on page 186 in Williams on Bankruptcy Practice (13th Ed.) 
are pertinent to the present case :— 

“In order to sustain a joint petition against two or more persons, it is 
necessary that some acts of bankruptcy shall have been committed by each of 
them. This may be a joint act of bankruptcy; but it is not requisite that 
they should have committed a joint act of bankruptcy or that they should all 
have committed an act of bankruptcy of the same kind; and in order to sup- 
port a joint petition against all the members of the firm, the acts of bankruptcy 
mus have been committed during the continuance of a joint debt and the peti- 
tion must be founded on a joint debt” 


We are of opinion that where two partners are liable to a 
creditor under a joint debt and each of them is alleged to have 
committed acts of bankruptcy, during the continuance of the 
joint debt by making certain alienations with a view to defraud 
or defeat the creditors of the firm or with the object of giving 
a fraudulent preference, a single petition for adjudging both 
of them as insolvents cannot be deemed to be unsustainable 
merely because they have not committed a joint aet of insol- 
vency. The test is, whether if the application were treated as 
a suit the suit would be bad for multifariousness, as was held 
in Mamayya v. K. R. Rice Mill Co. (1). ln that case, the 
members of a joint Hindu family were sought to be adjudged 
insolvents. It seems to us that that decision does not go to 
the length of laying down that, if the acts of insolvency are 
not joint but separate, a single petition would not lie, though 
it would not be bad for multifarsousness, when treated” as a 
suit. If the act of insolvency committed by each partner 
would be one of the circumstances affording a cause of action 

1. (1921) ILR 44M 810: 40 ML J 570. 
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against him, it has still to be shown that the two. causes of 
action cannot be made the subject of trial on a single applica- 
tion as it would amount to a misjoinder. Weare unable to 
find such inconvenience as would make it obligatory on the 
Court to ask the petitioner to confine his case to one of the res- 
pondents by way of election. We holg that there is no legal 
bar to the maintainability of a single petition against both the 
joint debtors who are also partners in this case. 

As for the question whether the 2nd respondent is shown 
to have committed an act or acts of insolvency, we cannot say 
that the learned Judge is wrong in his inference. The aliena- 
tions effected by the 2nd respondent are mortgages under Exs. 
C and C1, one of which was in favour of his own wife's sistey’s 
busbagd. There is a cloud of suspicion hanging over these 


‘transactions which would come under cls. (b) and (c) of 5. 6 


of the Act. We hold that the order of the District Judge 
is correct and dismiss this appeal with costs. 

The respondent is entitled to his costs in the Lower Court. 
We allow the memorandum of objections. The respondent 
will add the amount of his costs to the amount already due to 
him. 

A.S. V. Appeal dismissed and Memo. of 

Objections allowed. 


ene 
In THE HIGH Court oF JUDICATURE AT MADRAS. 

t> PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 
SUNDARAM CHETTY. ki; 

Thoyammal and-another ... Petitioners* (Defendants) 


v. 
K. A. Rathriavelu Nadar ... Respondent (Plaintif). 
Madras City Tenants Protection Act (III of 1922), S. 9—Service of sum- 
mons, w er means personal service. 
The expression “service of summons” in S. 9 of the Madras City Tenants 
Protection Act means that the service should be personal service. 

Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of Small-Causes, Madras, in Full Bench 
Application No..24 of * 1926 preferred against the order 
of the Second ‘Judge of the Court of Small Causes; Madras, 
in E.S."No. 469 of 1925." rin 

C. S. Nageswara Aiyar for petitioners. 

R. Thirumala Thathackariar for respondent. 


+C R P No. 239 of 1926. 8th September, 1926. 
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The Gourt delivered the following 

JUDGMENT :— This is an application to revise the order 
of the Second Judge of the Court of Small Causes, Madras, 
dismissing an application of the petitioners under S. 9 of the 
Madras City Tenants Protection Act (III of 1922). The peti- 
tioners are tenants. ( The respondent filed an ejectment suit 
and the summonses in the suit were fixed to the houses of the 
petitioners as it was said that they had gone out. This was 


on 21st December, 1925. The petitioners filed their applica- 


tion under S. 9 on 6th January, 1926. On objection by the 
respondent.the application was dismissed as being out of time, 
for under S. 9 the application has to be made within 15 days 
after the service of summonses. It is contended before us 
that the learned Judge did not record a finding that the service 
was good and that he did not take evidence as regards the 
allegations of the petitioners that they were not aware of the 
affixture of the summonses to the door of their houses and that 
they came to know of the filing of the suit only on 2nd January, 
1926. The learned Judge would have done well to have 
made a thorough enquiry into the allegations of the petitioners 
and satisfied himself that they were served before declaring 
the service to be good. But we do not propose to interfere 
with his order on this ground. 

Under S. 9 of the Act the service should be personal ser- 
vice. The relevant portion of the section is “within 15 days 
after the service on him of summons apply to the Court,” etc. 
The expression “service on him of summons” we think means 
that the service should be personal service. No doubt in the 
case of summonses under the Civil Procedure Code and under 
the Presidency Small Cause Courts Act the service need not be 
personal. But taking into consideration the nature and the 
scope of Act III of 1922 and the fact that the defendant will 
have no opportunity of applying under S. 9 if he doef not make 
an application within 15 days, we think that the expression 
“service on him of summons” can only mean personal ser- 
vice. | No doubt we are aware of the difficulties that the plain- 
tiff or any other landlord may encounter on account of the 
avoidance of service by the tenants, but that would be no 
ground for not giving the words of S..9 the plain meaning that 
they are capable of bearing. If the legisldture wanted the 
service only to be good service, then the wording should have 
been “after due service” or “after proper service on-him of 
the summons.” In this view of S.g9 of the Act we hold that 
the petitioners were not served with summonses in the suit and 
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therefore their application of 6th January, 1926 wag not out of 
time. We set aside the order of the learned Judge and 
direct him to restore the application to file and deal with it 
according to law. 

The petitioners are entitled to the costs of this applica- 
tion. The costs of the suit will be proved fo for in the decree 
that may be passed by the Judge. 

N.S. Order set aside and application 

remanded to the Lower Court. 


$ [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
s (Ordinary Original Civil Jurisdiction. ) 
PRESENT : Sm Murray Coutts TROTTER, Ki., Chief 
Justice, MR. JUSTICE KRISHNAN AND MR. Justice BEASLEY. 
Rajah Inuganti Venkatarayanim Varu 


alias Venkataramayya Garu oe Plaintif” 
v. 
W. H. Nurse La Defendant, 


High Court—Original Side—Negetiable iustrumenit—Suit om—Surmmary pio- 
cedure—Ordinary form—Option as to—Order 6 (a) of Original Side Rules— 
Effect—Rule 63 (a) of O. 6 (a)—If ultra vires—Suit by or against legal 
representative of party—If must also be in summary manner—Leave to defend 
tm suit brought agaimst legal representative of pariy—Grant of—Principles. 

Under O. 6 (a) of the High Court Rules of Practice a person suing on a 
negotiable instrument has no option to bring his suit in the ordinary form or 
under the summary procedure as he likes. That Order makes a rigid rule 
requiring all suit on negotiable instruments to be brought in a summary manner. 

Rule 63 (a) of O. 6 (4) is not slira vires. The rule enacted thereby is 
purely one of procedure and does not affect substantive rights of parties. 

A suit by or against the legal representative of a party to a negotiable 
instrument agd not by or against a party himself must, under O. 6 (a), also 
be brought as a summary suit, being still a suit on the instrument within the 
meaning thereof. 

If any other cayse of action is added not based on the instrument, the suit 
may fall outside the scope of the order. 

The rule as to granting leave to defendants will, in an action brought 
against the legal representative of a party, be liberally interpreted. 


Case referred to a Full’ Bench ih C. S. No. 720 of 1925, 
*)riginal Side,. ab the instance, of Srinivasa Atyanyar, J 
N. Ghandgasekara Aiya 'for plaintiff. i 


K. Se Narayana Aiyangar and G. Ramakrishna Aiyar 
amicus curi, 





*C. 8, No. yao of 1925. b goth October; 1925. 
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The Gourt delivered the following 


JUDGMENT This reference has been necessitated by 
the judgment of Devadoss, J., in C. S. No. 877 of 1923 sitting 
on the Original Side of the High Court wherein the learned 
Judge held that under O. 6 (a) of the High Court Rules of 
Practice a person sng on a negotiable instrument had an 
option to bring his suit in the ordinary form or under the sums 
mary procedure as he liked, the rules in the order, though in 
form peremptory, being in reality only directory and not 
mandatory; and that a suit by or against the legal representa- 
tive of a party to a negotiable instrument and not by or against 
a party himself should be brought as an ordinary suit and ndt 
asa summary suit. 

On both the above points it seems to us with all respect 
that the learned Judge’s' views cannot be supported. R. 62 
of O. 6 (a) says that the 

“procedure prescribed by O. 37 of the First Schedule of the Code of 
Civil Procedure, 1908, shall be followed in all suita on negotiable instruments 
with the modifications mentioned in this order.” 

O. 37, Civil Procedure Code, no doubt gives an 
option to bring such a suit either in the summary form or in the 
ordinary form; for R. 2 (1) thereof says: 

“All suits upon bills of exchange, hundis or promissory notes may, in case 
the plaintiff desires to proceed hereunder, be instituted, etc.” 

Now it is in this very rule that O. 6 (a) has introduced 
a modification; for R. 63 (a) thereof which corresponds to 
it has deleted the words “may, in case the plaintiff desires to 
proceed hereunder,” which are the words, giving the option 
and has substituted for them the word “shall”. There can 
be no clearer indication than that of the object of the framers 
of the rules to take away the option and substitute for it a rigid 
rule requiring all suits on negotiable instruments to*be brought 
in a summary manner. The form prescribed for the plaint 
under the rule, namely, Form No. 4 in Appendix B, Civil 
Procedure Code, is a form adapted only for summary suits and 


not for ordinary suits. The intention underlying the High E 


Court’s rule was to expedite t the ii of all surts on negotia- 
ble instruments and the ‘rule has had a salu tary effect in thgt 
direction. The very ‘object of the rule kar bë- defeated if 
we are to hold that in spite of its language there is’ still an 
option left to a plaintiff suing on a negotiable instrument to 
bring his suit in the ordinary form. We hold there is no such 
option. 
e 


4 
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In this connection it may be mentioned that itewas feebly 
suggested that on the view we are taking, the rule would have 
to be treated as ultra vires because it is said that it takes away 
the ordinary right of suit from a litigant suing upon a negotia- 
ble instrument. That may be the effect of the rule but the 
High Court which framed the rule has f¥ll powers to frame 
rules for regulating its procedure under clause 37 of the Letters 
Patent under which this rule was framed; and the rule is purely 
one of procedure and does not affect any substantive rights of 
parties. This objection is therefore groundless. 


The last question is whether suits on negotiable instruments 
bfought not by or against parties t it but by or against their 
legal representatives are excluded from the scope of O. 6 (aY. 
On this point there is no difference between the rule under the 
Civil Procedure Code and the one in O. 6 (a). They both 
refer to all suits on bills of exchange, hundis or promissory 
notes; there is no limitation that the suit should be by or against 
parties to the instrument. So long as the suit can be properly 
described as a suit on a bill of exchange, hundi or promissory 
note, it can be, and in the High Court it must be brought in 
the summary form. A suit on a negotiable instrument by or 
against a legal representative is still a suit on the instrument 
and will fall under O. 6 (a). Itis only if any other cause of 
action is added not based on the instrument that the suit may 
fall outside the scope of the order; if the liability sought to be 
enforced is solely under the instrument it would not matter 
whether it is sought to be enforced against a party to the 
instrument or a legal representative of such a party such as an 
executor, or administrator, or heir of his. The English 
practice is in accordance with this view; there does not seem to 
be any proper reason to adopt a different rule here. Undoubted- 
ly where summary suits are brought against executors, adminis- 
trators, or other legal representatives who were not parties 
to the instrument, the rule as to granting leave to defendants 
will be liberally interpreted as the learned Judge observes. 

eIn such an action unconditional leave to defend will generally 
be given if the defendant has any reasonable ground for asking 
that the claim should be strictly’ proved. That removes any 


‘hardship that a legal representative defendant may pe put to 


by the adoption of the summasy procedure. 


my, a 
It is argued that summary procedure is not available 
where, apart from the note sued on, other facts have to be 
proved to make the defendant liable as no evidence įs taken 
e 


N 
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in such suits, and Remfry v. Shillingford (1) and Bhupati Ram 
v.Sourendra Mokun Tagore (2) are cited in support of the con- 
tention. To meet the objection raised in these cases the law 
has been changed under the new Code of 1908 by adding to 
R. 2 (2) of O. 37 a provision which says that if leave to 
defend is not obtaifed “the allegations in the plaint shall be 
deemed to be admitted” making it unnecessary to prove them 
by evidence. The same rule applies under O. 6 (a), for 
it adopts the rules of O. 37, unless modified by itself. 
These decisions are therefore of no force now. 

We hold that suits on bills of exchange, hundis and pro- 
missory notes by or against legal representatives of parties ĉan 
and must be brought in the High Court in the summary form. 

The case will go back to the learned Judge on the Origi- 
hal Side for disposal. ' The costs of the reference will be 
costs in the cause. 


A.S.V. Case remanded. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT MR. Justice Devaposs AND MR. JUSTICE 
SUNDARAM CHETTY. 


Rachamadugu Rangiah and others .. Appellants* (Respond- 
ents 21 to 24). _ 
v. sin : 
Y. V. Appaji Rao (Receiver in 
I. P. No. 3 of 1920, District 
Court, Anantapur) . . Respondent (Petitioner). 

Procgncial Insolvency Act, Ss. 53, 28 etida of property by insolvent 
within iwe years of date ef presentation of petition but mere than two years 
before dats of order of adjudicajion—A pplication under S. 53 to Pit aside—Main- 
taimability. 

An application to set aside a voluntary transfer ljes under S. 53 of the 
Provincial Insolvency Act even if the transfer was more than two years before 
the date of the order of adjudication provided it was within two years beforee 
the date of the presentation of the petition, 

Cl. 7 of S. 28 of the Act governs-S. 53. 

S. 53,.0f the Act. is based upon the Saar provision in the Engtish 
Act and in interpreting S 53 the Court must take into consideration what the 
Law of Bankruptcy is under the English Act. 


naka” 
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Appeals against the orders of the District „Court of 
Anantapur in I. A. No. 271 of 1921 in I. P. No. 3 of 1920. 


K. Krishnaswami Aiyangar and. S. Ranganatha Aiyar 
for appellants. 
B. Somayya for respondent. 


The Court delivered the following 4 


JUDGMENT + These appeals are against the order of 
the District Judge of Anantapur annulling certain transfers of 
property under S. 53 of the Provincial Insolvency Act. It is 
contended for the appellants that S. 53 of the Act does not 
apply as the transfers of property were more than two years 
before the date of the adjudication “of the insolvent It is 
urged that the expression “is adjudged insolvent” can only 
refer tô the adjudication of the insolvent and not to the date 
of the presentation of the petition on which the adjudication 
was made. The question for determination is, does an 
application to set aside a voluntary transfer lie under S. 53 
of the Provincial Insolvency Act if the transfer is more than 
two years from the date of the order of adjudication but with- 
in two years from the date of the presentation of the petition 
on which the adjudication was made? This point is covered 
by authority so far as our High Court is concerned. 


In Saxkaranarayana Aiyar v. Alagiri Aiyar (1) Oldfield 
and Sadasiva Aiyar, JJ., considered this point at considerable 
length ‘and came to the conclusion that the adjudication refer- 
red to in S. 36 of the old Act had to be treated as made on 
the date of the presentation of the petition on which the insol- 
vent was adjudicated. It is contended that this decision is 
wrong and is opposed to the view of the Bombay and Lahore 
High Courts. The argument is that under S. 53 the period 
of two years is to be calculated backwards from the date of 
adjudication as the clause “if the transferor is adjudged insol- 
vent within two years after the date of the transfer” can only 
mean the date of the order of adjudication and not the date 


e of the presentation of the petition on which the adjudication is 


made, that cl. 7 of S. 28 cannot govern the plain meaning of 
the words in S. 53, and if the Legislature intended that the 
two years should be calculated backwards from the date of 
the presentation of the petitign the expression “is adjudged 
insolvent” would not have been used, for in S. 54 it is clearly 
enacted that the transfer should be within three months of the 





1. (1918) 35 M L J 296. 
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petition presented for adjudication. No doubt there is a dif- 
ference between the wording of S 53 and that of S. 54. In 
S. 53 the clause is__ - 

“Any transfer......-..... shall, if the transferor is adjudged insolvent 
within two years afte: the date of the transfer, be voidable.............. a 

S. 54 is— 

“Every transfer of property ........... shall, if such person is adjudged 
insolvent on a petition presented within three months after the date thereof, be 
deemed fraudulent and void.............-. n 4 

If S. 53 stood alone, it might be contended with some 
show of reason that the expression “is adjudged insolvent” 
can only méan the order of adjudication, but in cl. 7 of S. 28 
it is enacted that an ordef of adjudication shall relate back to 
And take effect from the date of the presentation of the peti- 
tion on which itis made. The question is, does cl. 7eof S.28 
govern S. 53. Itis suggested that cl. 7 is not ay independent 
section as in the English Act and therefore it cannot be held to 
govern the provisions of S. 53. This argument is fallacious. 
S. 28 lays down the consequences that flow from the order of 
adjudication. Itis a general provision relating to adjudica- 
tion and the consequences of adjudication. S. 28 (7) is 
therefore a general clause which applies to all dealings by or 
with the insolvent unless any particular dealing is expressly 
exempted from its operation. 

S. 53 is based upon the corresponding provision in the 


‘English Act and in interpreting S. 53 we must take into consi- 


deration what the Law of Bankruptcy is under the English Act. 
Reliance is placed upona judgment of Wright, J., in 
Reis, In re. Clough, Ex parte (2) where the 
learned Judge observed that there‘was a difference 
between the meaning of the words “adjudicated bankrupt” and 
the meaning of the words “becoming bankrupt”. The ex- 
pression in S. 47 of the English Act is “If the seetlor become 
bankrupt.” It was contended before Wright, J., that the ex- 
pression “becomes bankrupt” should be held to mean “being 
adjudged bankrupt” and he construed the expression “becom- 
ing bankrupt” as insolvency commencing at the time of tho 
first of the acts of bankruptcy proved to have been committed 
within three months next preceding the date of the presentation 
of the bankruptcy petition. He did not accept the contên- 
tion that the expression “adjudged bankrupt” meant ‘only the 
actual adjudication of the insolvent. He only stated the 
contention that there was a distinction between the use of the 


a. (1904) 1 K B 451 at 455. 


R91 ° 





f 


Ranglah 
v. 
Appafi Rao. 


Ranglah 


v, 
Appah Rao. 


722 THE MADRAS LAW JOURNAL REPORTS. [voL 


words‘“‘adjudged bankrupt’ dnd the use of the words becoming 
bankrupt”. There is no reason for overlooking the clear pro- 
vision in S. 28 (7) in considering the other sections of the Act. 
It is a well-known canon of construction that the Courts should 
construe the provisions of legislative enactments in such a way 
as not to impute inconsistency to the Legflature. Where 
the provisions are reconcilable the Courts should try to recon- 
cile. They should not attach importance to a single phrase or 
clause in one section and overlook the clear provision in other 
sections which are of a general character. There are excep- 
tions to the general provision in S. 28, cl. 7. S. 51 which 


reads as follows: 7 


“Where execution of a decree has issued against the property of a debtow 
no person ball be entitled to the benefit of the execution against the Receiver 
except in Tespect of amets realised in the Courts of the execution by sale or 
otherwise before the date of the admission of the petition,” 
contains an exception to S. 28 (7). A creditor or a 
debtor may present a petition for adjudication of the debtor. 
The petition may be returned for correction and some time 
may elapse before the petition is admitted by the Court. In 
such cases the date from which the time should be reckoned is 
not the date of the admission of the petition but that of the 
presentation thereof. Under S. 55 which relates to bona 
fide transactions a transaction would be held to be good if it 
takes place before the date of the order of adjudication and if 
the person with whom such transaction takes place had not, 
at the time, notice of the insolvency petition by or against the 
debtor. If the argument of appellants is to hold good a 
voluntary transfer made a day before the presentation of the 
insolvency petition cannot be attacked if the Court does not 
adjudicate the insolvent for two years. The policy and the 
scope of the Insolvency Act is to prevent fraudulent preference 
and fraudulé@nt transfers and the period mentioned in S. 53 
has nothing to do with the delay of the Court in passing the 
order of adjudication. The matter might be taken as far as 
the Privy Council and if if takes five years for the matter to be 
finally settled by the Privy Council, could it be said that a 
voluntary transfer made a few days before the presentation of 
the insolvency petition could not be attacked by reason of the 
adjudication not hiving been made for a considerable time 
owing perhaps to causes over which the-Court might not have 
control? Oldfield and Sadasiva Aiyar, JJ., have given cogent 
reasons for their conclusion that cl. 6 of S. 16 of the old Act 
corresponding to cl. 7 of S. 28 of the present Act correspond- 


N 
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ed to S. 58 of the present Act. It is unnecessary to consider 
all che arguments advanced in that case. 

In Rakhal Chandra Purkait v. Sudhindra Nath Bose (3), 
a Bench of the Calcutta High Court held that the provisions of 
S. 36 of the Provipcial Insolvency Act were to be read with 
S. 16 (6) of the Aw. In Sheonath Singh v.Munshi Ram (4) 
a Bench of the Allahabad High Court concurred in the view 
taken by this Court in Sankaranarayana Aiyar v. Alagiri 
Aiyar (1). The learned Judges observed : 

fe KANAN the view which we take is the view which was always 
taken from the earliest days in the administration of the Bankruptcy Law for 
reasons inherent in the policy of the Bankruptcy Law,.......... some of which 
are contained in that judgment of the Madras High Court.” 

The case that is strongly relied upon by Mr. K. S. Krishna- 
swami Aiyangar is Nagindas v.Gordhan Das (5). In that 
case Sir Norman Macleod, C. J. and Coyajee J., held that the 
point of time from which the two years’ period mentioned 
in S. 53 was to be calculated was the date on which the 
order of adjudication was made and not the date of the presen- 
tation of the petition. With very great respect we dissent from 
the view of the two learned Judges. They do not discuss at 
length the point whether clause 7 of S. 28 controls the provi- 
sions of'S. 53. They refer to the judgment of Wright, J. 
in Ex parte Clough (2), and after referring to corresponding 
provisions in the English Act and the Provincial Insolvency 
Act, conclude at page 738 : 

“It cannot be denied that a person is adjudged insolvent on the day on 
which the order is made, though the effect of the order on the insolvent’s pro- 
perty relates back to an earlie: date,” e 
and observe i 

“Therefore, in our opinion, if it had been intended that a voluntary 
transfer should be voidable if made within two years from the date of the pre- 
sentation of the petition on which the adjudication order is mfde, there was 
no reason why that should not have been as clearly stated in S. 53 as it is in 
S. 54, and we do not think that the doctrine of ‘relation back’ can be imported 
into the former section, so as to make it appear thet thé point of time from 
which the two years are to be calculated is the date of the presentation of the 
petition and not the date when the transferor is adjudged insolvent.” 


We fail to seg why the general provision of law in cl. 7 
of S. 28 should not be read into S. 53 unless the clear terms of 
S. 53 are against reading that clause into it. It carfmot be 
suggested that the Indian Legislature made a departure from 

1. (1918) ss ML J 296. 2 (1904) 1 K B 451 at 455. 
3. (1919) ILR 46 C 991 +. (1920) ILR 42 A 438. 
5. (1925) I L R 49 B 730. 
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the Fnglish Law in enacting S. 53. Under the English Law 
the relation back is to the available acts of bankruptcy or the 
first of the available acts of bankruptcy. 9.43 of the English 
Act enacts : 

“The bankruptcy of a debtor, whether the samo,takes place on the debtor's 
own petition or upon that of a creditor or creditora shall be deemed to have 
relation back to, and to commence at, the time of the act of bankruptcy being 
committed on which a receiving order is made against him, or, if the bankrupt 
is proved to have committed mote acts of bankruptcy than one, to have relation 
back to, and to commence at, the time of the first of the acts of bankruptcy 
proved to have been committed by the bankrupt within three months next pre- 
ceding the date of the presentation of the bankruptcy petition.” 

* The Indian Legislature in enacting cl. 7 of S. 28 lays down 
that the order of adjudication shall relate back to and take 
effect from the date of the presentation of the petition on which 
it is made and not from the act of bankruptcy on which a 
receiving order is made or, if there are more acts of bankruptcy 
than one, the first of the acts of bankruptcy committed within 
three months next preceding the date of the bankruptcy peti- 
tion. 


In Ghulam Muhammad v. Panna Ram (6) the Lahore 
High Court takes the same view as that of the Bombay High 
Court in Nagindas v. Gordhan Das (5). The learned Judges 
refer to the decision in Sankaranarayana Aiyar v. Alagiri 
Atyar (1) and comment on the argument of Sadasiva Aiyar, J. 
and observe that his argument merely amounts to an admission 
that the framers of the Act committed a mistake and an expla- 
nation how the mistake came to be committed. The view of the 
two learned Judges is opposed to the view of the Calcutta 
High Court, Rakhal Chandra Purkait v. Sudhindra Nath 
Bose (3) and to the decision in Sankaranarayana Aiyar v. 
Alagiri Aiyar (1). With due respect we must say that no 
convincingeargument nas been referred to in their judgment 
as to why S. 16 (6) of the old Act should not be read into 
S. 36 of the Act. In Madhu Sardar v. Khitish Chandra 
Banerjee (7) Mookerjee and Beachcroft, JJ. held that S. 34 
of the Provincial Insolvency Act restricts the operation of 
cl. 6 of S. 16 and the provision in S: 34 with regard to the 
assets realised in execution must be held tò be an exception to 
fhe general rule laid down in S. 16 (6) of the old Act. Ona 
careful consideration of the selevant, sections of the Act and 
the case-law on the point we have no hesitation in holding that 

1. (19178) 35 ML J 296. 3. (1919) ILR 46 C o9r. 


5 (1925) I L R 49 B 730. 6. (1922) 72 I C 438. 
7. (1914) ILR 42 C 289, 
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the period,of two years should be calculated backwards from 
the date of the presentation of the petition on which the adjudi- 
cation is made. 


As to the merits in Appeal No. 307 the learned District 
Judge has discussedsthe evidence in paragraphs tg and 20 of 
his judgment. Wdshave been taken through the evidence on 
this point and we see no reason to differ from the finding of 
the learned Judge that the purchase under Ex. III was not 
made in good faith by the appellants. One of the items of 
consideration for the sale was an amount due under a mort- 
gage bond. The mortgage bond has not been produced and 
there is no reliable evidence that the insolvent undertook “to 
pay the appellants a sum of money which a third person owed 
him on a mortgage. Neither the original mortgage deed 
said to have been executed by the insolvent nor a registration 
copy of it was produced by the appellants. We therefore 
accept the finding of the learned Judge on this point without 
hesitation. 


InC. M. A. No. 91 of 1925 the 7th respondent is the 
first appellant. The learned Judge discusses his case in para- 
graph 22 of the judgment. Though the appellant is a stranger 
to the insolvent, yet it is remarkable that he did not care to 
make any enquiry as to why the insolvent was executing a 
number of documents on the same day alienating his property 
to several persons. There is one circumstance which ought 
to be taken into consideration ; on the day on which this docu- 
ment was executed, a suit was filed and an injunction was 
obtained against the insolvent alienating any of his properties. 
No doubt the appellant says she was not aWare of the issue of 
an injunction. But it is very unlikely that when a man in 
well-to-do circumstances alienates his immoveable property 
in favour of several persons and executed on theesame day a 
number of documents, the persons who are parties to the doct- 
ments would not have taken the trouble to find out why he was 
doing so. If a person abstains from enquiry he cannot be 
said to have acted bona fide. We therefore agree with thee 
learned District Judge in holding that the transaction evidenced 
by Ex: XIX is void against the Official Receiver. 

The 28th respondent is the legal representative of the 
4th respondent in the Lower Court. The sale in his favour 
is evidenced by Ex. XVI. One of the items of consideration 
is the amount due on a promissory note. The promissory 
note has not been produced and the evidence as to the passing 
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of consideration for Ex. XVI is unsatisfactory. The evidence 
of P. Ws. 6 and 7 is not of much use. No accountbooks 
are produced, and it is strange that a family which has con- 
siderable money dealing should not have kept accounts to 
evidence their transactions. It is unnecessary to discuss the 
evidence in detail. We have no hesitatigh in holding that the 
transaction is void as against the Official Receiver. 


In the result the appeals fail and are dismissed with costs. 


A.S. V. Appeals dismissed. 


k> 


‘a [FULL BENTH] 
In THE HIGH COURT OF JuDICATURE AT MADRAS. | 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT : SIR Murray Coutts TROTTER, Kt., Chief 
Justice, MR. JUSTICE KRISHNAN AND MR. JUSTICE BEASLEY. 


In the matter of Natha Venkatesa Perumal 
alias Yelchuri Sri Ramulu Chetti, a minor ... Plaintiff. 


Guardians and Wards Act of 1890, Ss. 34, 7 (1)—Gwardian for mixer— 
A ppoiximent of—Precedure proper to be followed ix case of—Order ef appoint- 
ment making furwisling of security condition precedent to actual appoimiment 
coming into force—What amounts to—Validity—Security mot furmished by 
guardian—E ffect—Age of majority of minor in case of —Indiam Majerity Act of 
1875, S. 3—E£f ect. f : 

An order made by a Judge in Chambers appointing the natural father of 
a boy aa his guardian under the Guardians and Wards Act ran as foHows:— 


“That upon L, the petitioner herein, furnishing security to the satisfaction 
of the Registrar of this Court for a sum of Rs 5,000 only, he be, and hereby is, 
appointed guardian of the property of the said minor during his minority or 
until the further order of this Court.” 


L did not furnish the required security and died ea few months after- 
wards without €urnishing any security at all in compliance with the condition 
in the order. The question for decision was whether, having regerd to the 
evente that happened and to the terms of the order set out above the minor was 
to be regarded as subbect to the longer term of minority ending at 21 provided 
by the Indian Majority Act or was to be regarded as having attained his majoi- 
Si, when he completed his 18th year ; 

Held (1) that the order in question made the actual appointment of the 
guardian coming into force dependent upon a prior furnishing of the sdcurity; 
(af that the said orde? was «fra vires of the statute, and ‘was bad is tote; 
and (3) that the minor did not, in the events that happened, become a ward 
of the Court, and his minority was not extended to ar. 


Procedure proper to be followed for appointing a guardian for a minor. 





tO P No, 212 of 1924. 19th October, 2925. 


JON 
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Case referred to a Full Bench in O. P. No. 212 of 1924, 
on the file of the High Court, at the instance of Srinivasa 
Aiyangar, J. 

V. Radhakrishnayya for plaintif. 

Respondent wagnot represented. 


The judgment of the Court was delivered by 

Coutts Trotter, C. J. ._This is a matter which has 
been put before a Bench on the suggestion of the learned Trial 
Judge, Srinivasa Aiyangar, J., because it raises a question of 
some difficulty and some conflict of authorities. The facts 
sare these. There was a minor called Natha Venkatesa Perw- 
“mal Chetti. On the 20th November, 1924, an order was 
made by Waller, J. in Chambers conditionally appointipg- the 
natural father of the boy as his guardian under the Guardians 
and Wards Act. Part of the order was that the father was 
to furnish certain security. He did not do so and he died 
in the following July without having furnished any security at 
all in compliance with the condition contained in the order. 
On the 15th of August, 1925, the minor became 18 years old. 
The question we have to determine is whether, having regard 
to the events that happened and to the terms of the order of 
Waller, J., the minor is to be regarded as subject to the longer 
term of minority ending at 21 provided by the Indian Majority 
Act or is to be regarded as having in August attained his 
majority, when he completed his 18th year. We will first 
refer to the relevant statutory provisions. S. 3 of the Indian 
Majority Act (IX of 1875) runs as follows :— 

“Every minor of whose person or property or both a gustdind. T has 
been or shall be appointed or declared by any Court of Justice before the minor 
has attained the age of 18 yeaig...... shall, notwithstanding enything contained 
in the Indian Succession Act (X of 1865) or in any other enactment, be deemed 
to have attained his majority when he shall have completed his age of twenty- 
one years, and not before.” 

The question, therefore, raised by that Act is whethe- 
there has been appointed or declared by a Court of Justice 
such a guardian in which case his majority automatically on 
the making of the order is prolonged to the ageof 21. We 
therefore turn to the Guardians and Wards Act (VIII of 


1890) to see what its provisions are with regard to the appoint-" 


ment of guardians. By § 7 (1)e— 


“Where the Court is satisfied that it is for the welfare of a minor that an 
order should be made (a) appointing a guardian of his person or property, or 
both, or (b) declaring a person to be such a guardian, the Court may make an 
order accordingly.” 
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Then finally by S. 34, it is provided as follows -_. 


‘Where a guardian of the property of a ward has been appointed o1 
declared by the Court.......... he shall (a) if so required by the Court, give 
a bond as nearly as may be in the presibed form, to 
the Judge of the Court to enure for the neft of the Judge for 
the time being with or without sureties, as may be gkeacribed, engaging duly to 
account for whet he may receive in respect of the property of the ward.” 


The short point here is this : Was the conditional order 
which was made in this case intra vires of the statute under 
which the appointment is made ? A suggestion is made that 
the only power given under S. 34 is to impose the duty of find- 
ing security and executing a bond gn the person who is before 
the Court in the capacity of an appointed guardian. If that 
be 80~ there would be no power to impose such a condition 
upon a person who is merely an aspirant to the office of 
guardian before the Court actually appoints him. There arc 
two different opinions in this Court on the subject ; one is the 
opinion of Sadasiva Aiyar, J. contained in Gopammal v. Sri- 
nivasa Atyangar (1), in which he expressed the opinion that 
these suspensory conditions are not warranted by the words of 
the section, and that the mofussil rules, the Civil Rules of 
Practice, which appear to validate them are thus ulira vires 
under the Act. In our opinion that view is the correct one and 
the later opinion expressed by a Bench of this Court consistifiz 
of Ayling and Seshagiri Aiyar, JJ. reported in Subba Naik v. 
Rama Atyar (2) to the contrary is incorrect. If this be so, 
the sole question that arises is this : Was this order wholly 
bad or can we sever the valid from the invalid ? On that it 
seems to us that, if the learned Judge had as it were definitely 
made an appointment but merely hampered it with a condition 
warranted by the Act, that would be one thing and this Court 
might be able to say that the part creating the guardian was 
positive and effectual and reject the rest demanding the security. 
That seems to have been the view adopted by Stephen, J. in 
Gopal Chunde? Bose v. Gonesh Chunder Srimani (3). Appa- 
rently that view has not been accepted in later cases by other 
Judges in Calcutta . The matter, we think, turns upon the actual 
wording of the order : and that wording is this : 


s “That upon kakshminarasimhalu Chetti, the petitioner herein, furnish- 


ing security to the satisfaction of the Registrar of this Court for, a sum of 
Rs 5,000 only, he be, and hereby is, appoihted guardian of the property of 
the said minor during his minority or until the further order of this Court.” 








1. (1916) 30 M L J 508. 2. (19177 [IL R4oM 775 
3. (1906) 4 CLJ 113. 
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lt sems to us impossible to say that the learned Judge 
who passed that order could have meant to do otherwise than 
make the actual appointment of the guardian coming into force, 
dependent upon a prior furnishing of the security. There- 
fore, if this order isad, we think it is bad i toto. No prac- 
tical difficulty will, a} we conceive it, arise, as we think it can 
very easily be met by adopting a different form of procedure. 
The mischief of these suspensory orders, apart altogether 
from the question as to whether they are legal or invalid, is 
that the matter goes before the Judge who makes these sus- 
pensory orders and then the papers go into the office where it 
is nobody’s business to se what is being done about it. The 
ofder is not complied with, and then somebody finds out that 
the minor, whom it was desired to protect, has attaified his 
majority, and the Court is powerless because the guardian has 
failed to carry out its directions and the Court has kept no con- 
trol over the matter by reason of the nature of the order so 
as to summon the guardian and ask him “ Why have you not 
furnished the security?’ The remedy seems to us to be quite 
simple. Let the learned Judge, before he makes the appoint- 
ment of a guardian, if he is satisfied that it is a proper case 
for the minor to have a guardian in charge of his property and 
of his affairs, make enquiries about the proposed guardian 
and satisfy himself fully whether, if appointed, he will be in a 
position and will be willing to execute a bond to the amount 
that the learned Judge thinks that the use and the value of the 
estate demand : and, if after that, he makes an order, which 
the guardian disobeys, as to the furnishing of security, then 
there are remedies against the guardian without the conse- 
quence of the minor being left in this position, with no valid 
order appointing a guardian made at all and his ceasing, or 
rather being never taken, to be a ward of the Coart. Itis 
only right to say that we gather that in this case there is no 
question of any dangerous consequences to the minor owing 
to this misfortune that happened, but there are cases readily 
conceivable, and probably within the experience of many,where 
young men in this City are surrounded by circumstances which 
would make it imperative for the Court in their own interests 


to provide them with guardians. We think, thereforg, that 


there being a doubt as to the Validity of suspensory orders, 
it will be well if the practice of this Court in future were not 
to make orders in this form, but to adopt the procedure which 
we have suggested. 
R92 
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“We are therefore of opinion that this boy, Natha Venka- 


tesa Perumal Chetti, is now a major. 
A. S. V. Reference answered . 


IN THE HicH CourT oF ae 4 AT-MADRAS. 


PRESENT MR. Justice DEVADoss AND MR. JUSTICE 
WALLER. 
Nagarambille Tonkya ...  Petitioner® (Complamant) 
v. 

Matta Jaganna and two others .., Respondents (Accused) . 

Criminal Procedure Code, S. 147—Jurisdiction to act under—Condiliom— 
Nan-appgarance of complainant when case called om for hearing—A cquittal of 
accused ox ground of—Legaliiy—A pearance of complainaxt lain in day— 
Effect—Vakil for complainant—aA ppearance of—If enough under section. 

When a summons case was called on for hearing, the complainant did not 
appear, and thereupon the Magistrate ecquitted the accused under S.247,Criml- 
nal Procedure Code. Later in the day, however, the complainant put in an 
appearance. The question for decision was whether, ase the complainant 
appeared on the date fixed for the trial of the case, the Magistrate had no 
jurisdiction to acquit the accuseed—in other words, whether: a Magistrate could 
not act under S. a47 before the Court-day closed 


Held that, in the circumstances of the case, the Magistrate had jurisdiction 
to act under S. 247, and that he was not obliged to wait till the close of the 
Court-day before doing 90, 


Per Devadess, J.— The words “upon the day appointed for the appear- 
ance of the accused,” in S. 247 do not mean any time before the close of the 
working day The complainant should appear when the case is called on for 
hearing. 

The presence of the compleinant’s vakil alone is not sufficient compliance 
with the requirements of S. 247. 

_ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Second Class Magistrate of Sompeta in Calendar Case 
No. 200 of 1925. 


K. Bhashyam’ Aiyangar for petitioner. E 

K. N. Ganapathi for the Public Prosecutor for the Crown: 
. The respondents were not represented. 
+ The Court delivered the following 


‘Jtpemznts :_Devadoss, J. This a petition to revise 
the order of acquittal passed by the Second Class Magistrate 
of Sompeta under S. 247 of the Code of Criminal Procedure. 





“Cr. R. C. No. 772 of 1925. gth March, 1926. 


JON 
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It is contended by Mr. Bhashyam Aiyangar for the petitioner 
that the complainant and his witnesses appeared at 11-30 a. m. 
on the date fixed for the trial of the case and the Magistrate 
acted illegally in acquitting the accused on the ground that the 
complainant was absgnt and that the appearance of the com- 
plainant on the deek a sufficient compliance with S. 247. The 
question is whether the absence of the complainant at the time 
when the case was taken up for hearing was sufficient to justify 
the Magistrate in dealing with the case under S. 247 


That section is in these terms: 


“If the summons has been issued on complaint, and upon the day appointed 
for the appearance of the accused§ or any day subsequent thereto to which the 
hearing may be adjourned the complainant does not appear. the Magistrate 
shall, notwithstanding anything hereinbefore contained, acquit the accused , om~ 
lesa for some reason he thinks proper to adjourn the hearing of the case w 
some other day.” 


The section makes it aioe upon the Magistrate to 
acquit the accused if the complainant does not appear, unless 
he thinks proper to adjourn the hearing of the case to some 
other day. The contention is that it is sufficient if the com- 
plainant appears at any time during the day, and that “the 
day” means the ordinary working hours of the Court, i. e., 
from 11 a.m.tosp.m._ If the contention is to hold good 
it would mean that the Magistrate has to wait till 5 p. m. 
before dealing with a case under S. 247. There is nothing 
in the section which would justify the construction that the 
words “upon the day appointed for the appearance of the ac- 
cused,” etc., mean any time before the close of the working 
day. In O. 9, R. 8 of the Civil Procedure Code, the wording 
is, “where. . . . the plaintiff does not appear when the 
suit is called on for hearing, the Court shall make an order 
that the suit be dismissed,” etc. | From this it is clear that the 
plaintiff should be present when the case is ‘called on 
for hearing. In the case of a complainant, the complainant 
should appear when the case is called on for hearing. The 
object of S. 247 is to prevent the complainant from being dila- 
tory in the prosecution of the case, and if he does not careto be 
present when the case is called on, the accused is entitled to 
an acquittal unless the Magistrate chooses for reasons he 
thinks proper to adjourn the case, It may, no doubt, appear 
to be a*hardship that a complainant who was present from 
II a. m. to 4-30 p. m. should have his case dismissed if he 
happens to be away for a few minutes when the case is taken 
up; but the question is not whether there is hardship or not but 

s 
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Devados«, J. 


732 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


what is the meaning of the section. The complainant is 


“bound to be present on the day to which the case is posted, and 
_ if he wants to be absent during any portion of the day he 


should take the Court’s permission for doing so. But, if he 
does not do so, he does so at his risk. It is suggested that 
such a construction would entitle the Magistrate to dismiss a 
complaint under S. 247 even after the prosecution case is clos- 
ed and before he delivers judgment. No doubt, it would be 
so; but that is not a ground for giving a construction to a sec- 
tion different from what the clear words would justify. 


The presence of the complainant’s vakil alone is not suff- 
cient compliance with the requirentents of S. 247. In civil 
cases the presence of a party's vakil is considered as the appedr- 
ance of the party. But in criminal cases, except where the 
Court dispenses with the personal attendance of the accused 
and allows him to appear by a pleader or agent, his presence 
is essential. A complainant cannot be represented by a pleader 
in order to take away the jurisdiction of the Magistrate to 
proceed under S. 247. Where a vakil appears for the com- 
plainant, it is not likely that the Magistrate would dismiss the 
complaint under S. 247, for the vakil would represent to the 
Court that his client was unavoidably absent or that he had 
just gone out of the Court-house for a very proper purpose. 


This case has been referred to a Bench by Wallace, J., by 
reason of the view taken by Jackson, J., in Criminal Revision 
Case No. 229 of 1925. In that case Jackson, J., held that 
S. 247 must be strictly interpreted and the appearance of the 
complainant during any portion of the day was sufficient com- 
pliance with S. 247. With great respect, L am unable to 
agree with that-view. We should not consider the hardship 
that may he caused to the complainant in construing the section. 
Instructions may be given to Magistrates not to dismiss cases 
under S. 247 unless they are satisfied that the complainant is 
keeping out of the way and to wait for a reasonable time to 
enable the complainant to appear; but the absence of such 
instructions would not be a ground for giving a forced con- 
pees On to the very clear words of the section. 


“The, y jew of Jackson, J., is opposed to the view taken by 
Hutchins, ., in Kuttiyali v. Pari Makri (1). There the 
learned Judge overruled the contention that the ' Magistrate 





1, (1884) TLR 7M 456, 
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should wait till the clask of the day before he could act under | 


S. 247. 


It is next contended that on the merits the petitioner is 
entitled to have the order of the Magistrate set aside.” The 
petitioner appeared qvith his witnesses at 11-30 a. m. and it is 
alleged that the casewas taken up and dismissed five minutes 
before the appearance of the complainant. Though the 
Magistrate could very well have waited for a short time, it 
cannot be said that the order of the Magistrate is illegal. He 
acted within his powers and when the order isnot illegal it 
would not be right for this Court to interfere with it. Though 
the conduct of the accuset] was not all that could be desired, 
yet I do not think it would be right to set aside the order of 
the Magistrate in a case of this kind. The petition sis dis- 
missed. 


Waller, J. “This petition raises a question as to the 
construction of S. 247, Criminal Procedure Code. A sum- 
mons case was called on for hearing. The complainant not 
appearing, the Magistrate acquitted the accused under S. 247. 
Later in the day the complainant put in an appearance. Itis 
now argued on his behalf that as he appeared on the day to 
which the case had been adjourned, the Magistrate had no 
jurisdiction to acquit the accused__in other words, that a 


Magistrate cannot act under the section before the Court-day 
has closed. 


There is direct authority to the contrary__vide Ranga- 
swami v. Narasimhulu (2) and Kuttiyali v. Pari Makri (1). 
The earlier of these two rulings, which e dates back over 
40 years, follow a still older decision of the year 1874. So 
far as | am aware the view that has prevailed for over 50 years 
was not questioned till it was dissented from by Jackson, J., 
last year in Criminal Revision Case No. 229 of 1925. With 
great respect, I am unable to follow his line of reasoning. He 
appears to think that there is something in the section that pre- 
vents a Magistrate from taking up a particular case twice on, 
the same day, that, in fact, a Magistrate cannot, if a complain- 
ant does not appear in the morning, adjourn the casestill the 
afternoon. I can myself see nothing in the section that pre- 
vents a Magistrate from so dojng. Indeed, I think*that, as 
a rule, he would be well advised to give'a ‘complainant whose 





case is ‘called on early in the day, some latitude before he decides 
1. (1884) 7 M 356. , 2. (1884) 7 M arg. 
se 
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to apply S. 247. If, however, he decides to act? at once, 
when a complainant fails to appear on his case being called on, 
l am clearly of opinion that he has jurisdiction to do so and 
that he is not obliged to wait till the close of the Court-day 
before doing so. I agree therefore in dignissing the petition. 


A.S.YV, ° Petition dismissed. 


IN THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER. 
Appu Bhatta < Te Appellant* (Plaintif) 
v 


Uma Sundari Amma and another ... Respts. (Defendants)", 


Madras Act I of 1914—-Applicability—Wiull—Unborn great-grandchildren 
—Bequest in favour of—Fakdiiy—Effect of Madras Aa I of 1914 upon—No 
iutervening life-estale—E ff eci—Great-grandchildren born after death of testatrix 
—E firct—Life-estate—Life-estate determinable on birth of children—Bequest of 
—H hai amounts to. i ' 

A Hindu lady executed a will in 1883 and died in 1886. The will pro- 
vided that her grandson S and his wife Y should manage the estate as agents 
for the testatrix, collect the amount due to her under 2 mortgage and out of 
it pay off mortgages due by her and meet the expenses of her funeral ceremonies 
and maintain their children, and lastly, without alienating the property in any 
manner, they should deliver all the properties, moveable and immoveable, to 
the great-grandchildren of the testatrix upon their attaining their majority. 

At the time when the will was made and also when the testatrix died, no 
great-grandchildren had been born The plaintiff, a great-grandson of the 
testatrix, was born in 1899, and he came of age in 1917. In a mit brought 
by him in 1940 to recover the property of his great-grandmother on the strength 
of her will, Aeld' (1) that the will did not confer a life-interest upon § and 
his wife; (2) that it did not confer upon the testatrix’s grandchildren a life- 
estate which was determinable by the birth of children; and (3) that the 
bequest in favour of the great-grandchildren, being one in favour of persons 
unborn at the death of the testatrix, was void, and, there being no intervening 
life-estate, the same was not validated by Madras Act I of 1914 


A disposition invalid at the date of the testatrix’s death could not be 
rendered valid by thg subsequent birth of a great-grandson, nor could an in- 
testacy be converted into a testacy in consequence of an event happening after 

@the death of the testatrix. 
|” second Appeal against the decree of the District Court 


of South Kanara in A. S. No. 408 of 1921 preferred against 


the -deeree of the ‘Court of the Principal District Munsif of. 


Mangalore in O.S., No. 97 of*1920. . 
`” © B. Sitarama Rao and K. Srinivasa Rao for appellant. 
K. Sundara Rao for respondents. 


*8 A No. 449 of 1923. . goth October, 1925. 
e 
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The €ourt delivered the following ; Appu Bhatta 


v. 
JUDGMENT — The plaintif in this suit claimed the pro- posse 

perty of his deceased great-grandmother on the strength of a 
will executed by her in 1883. The testatrix died in 1886. 
The plaintif was bdin in 1899 and he must have come of age 
in 1917. The suit Was brought in 1920. The will (Ex. II) 
provided that the testatrix’s grandson Subraya, who is the 
and defendant in this suit and his wife, Yamuna Bai, should 
manage the estate as agents for the testatrix, collect the amount 
due to her under a mortgage and out of it pay off 
mortgages due by her and meet the expenses of her funeral 
ceremonies and maintain “their children and lastly, without 
alienating the property in any manner, they should deliver 
all the properties, moveable and immoveable, to the*-great- 
grandchildren of the testatrix upon their attaining their major- 
ity. At the time when the will was made and also when 
Laxmi died, no great-grandchildren had been born. The will 
on the face of it is in favour of a person unborn at the decease 
of the testatrix. Madras Act I of 1914 has since validated 
bequests and transfers in favour of unborn persons in the 
Presidency of Madras. In Venkayamma v. Narasamma (1) 
and Muthuswami Adyar v. Kalyani Ammal (2) it has been 
held that this Act has the effect of validating dispositions made 
under wills executed before the date when the Act came into 
force,.provided that some life-estate was interposed. Abdm 
Rahim, J., observed that if there was no intervening lite- 
estate, the argument of the appellant’s vakil that only persons 
born on the date of the death of the testator could take, would 
no doubt have force. In Shanmuga Devar v. Shanmuga 
Devar (3) it was held for similar reasons that if a lifeestate 
was created and an ulterior estate was bequeathed to a person 
on his attaining age, the disposition would be valid ‘pro- 
vided that the final vesting took place after the passing of the 
Act. It bas, therefore, been argued in fhe first place by ~ 
Mr. Sitarama Rao that Ex. II creates a life-estate. But 1 
cannot accept this contention, because the will provides that the” 
2nd defendant, Subraya, and his wife were to hand 
over all the properties, moveable and immovėable; ` upg 
their great-grandchildren attaining their majority.’ The will 
does not give them authority tod retain those properties fdr 
the length, of their lives. ~The testatrix spéaks of her grand 7 





1. (1916) IL R40 M 530:31 ML J 43 2. (1916) [LL R4oM 818, . 


s. “(1919) s$ I C aag.- a 


Appu Beals 


. a 
-736 THE MADRAS LAW JOURNAL REPORTS. [vor. 


son and his wife as her ‘ ‘agents’. [Ít is obvious thit after her 


Uma Sanday death they could no longer fulfil the capacity of agents. As- 


Amma. 


suming that,her intention was that they should be trustees or 
executors to carry out the provisions of her will, the question 
then arises whether a person upborn at thi date of the will can 
avail himself of the provisions of the Aet of 1914 ina case 
where no life-estate is interposed between the death of the 
testatrix and the time provided for his taking the property. 
The case referred to in the Lower Appellate Court's judgment, 
Varadaraja Mudaltar v. Narayanaswami Mudaliar (4), is 
not of much help as it was a decision of Mr. Justice Kumara- 
swami Sastri in a case arising within the 
limits of the City of Madras to which Madras Act I of 1974 
did not apply, although similar provisions have been applied 
subsequently by the Imperial Act VIII of 1921. If there was no 
person in whom the estate could vest at the date of the testa- 
trix’s death it follows that there was an intestacy. The vest- 
ing of an estate cannot be kept in abeyance or be, as the Dis- 
trict Munsif observes, indefinitely postponed upon the bare 
contingency of the second defendant having male issue. It is 
hardly necessary to quote authorities. But Mayne’s Hindu 
Law, page 512, West and Buhler’s Hindu Law, pp. 179 and 
112 and Nilcomul Lahuri v. Jotendro Mohun Lahuri (5) 
make it clear that the vesting of an estate cannot be kept in 
abeyance pending the happening of an uncertain event, nor by 
the intervention of trustees, as was the case in Gordhandas 
Soonder Das v. Bai Ramcoover (6). 


Mr. Sitarama,Rao’s second argument therefore was 
that the testatrix’s grandchildren took a life-estate which was 
determinable by the birth of children. The will, however, 
contains no valid gift of the remainder at the date when it was 
executed. “There is no direction in it as to the disposal of the 
surplus income. To treat the grandchildren as having a life- 


#2 estate defeasibleaupon the birth of children to them makes the 


gift in favour of unborn persons no more valid, as there is no 
* provision in the will that if there should be no great-grand- 
children born at the date of the testatrix’s death the grand- 
children should take the estate absolutely. InN afar Chan- 
dra Kuwdoo v. Ratan Mala Debi (7) both the sons and his 
wife whom he was to marry were made beneficiaries under the 
will and were alive at the time of the testatrix’s death and the 





4 (1914) 27 ML J 681. 5. (1881) ILR 7C 178. 
6. (1901) JI LR 26 B 449 7. (1910) 15 C WN 66. 
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property was vested in the executors., Jamna, Bat v. Apps Bhatt 
Dharsey (8) was a case in which all the estate vested iN Uma Sundari 
trustees for the benefit of the son who was to be adopted by Amma; 


the testator’s widow. It does not appear that the son to be 
adopted was unborn gt the date of the testator’s death. It 
was held in the end that the widow took an absolute estate. 
The facts in Amrito Lall Dutt v.Surnomoyee Dassee (9) 
which came up in Amrito Lall Duta v. Surnomoni Dasi (10) 
and Watkins v. Administrator-General of Bengal (11) can be 
distinguished from the present case. The will in that case 
created a power. The question was whether a direction to 
accumulate the income of the estate was valid during the com- 
tiguance of the life-estate. It was held that the accumulation c 
could go on for so long a time as the absolute vesting ,of the 
entire interest could be withheld. No case has*been quoted 
in which a disposition has been made in favour of a person un 
born in which the vesting of the estate was postponed without 
the interposition of any life-estate. 


I am therefore of opinion that the Lower Courts were 
right in finding that the dispositions in this case 
in favour ofa person unborn were invalid and had not been 
validated by the passing subsequently of Madras Act I of 1914, 
seeing that if the validity of the transaction had been ques- 
tioned at any time in probate or other proceedings undertaken 
after the testatrix’s death but prior to the passing of that Act 
it must have been held that the will was invalid and that in 
consequence an intestacy had been created, and a disposition 
invalid at the date of the testatrix’s death could not be render- 
ed valid by the subsequent birth of a great-grandson, nor could 
an intestacy be converted into a testacy in consequence of an 
event happening after the death of the testatrix. 

The Second Appeal is dismissed with costs. 








A.S.V. Second Appeal dismissed. 
. ` 
e 
2 e 
8. (1902) 4 Bom LR 893. 9. (1897) I L Rag C 589. 
10. (1898) I L R a5 C 662. zı (1914) ILR 47 C 88. ° 
e 
R93 


2P : ° 
4 . . 


F. B. 


Latchmanan 
Chettiar 
r. 
Kannappar. 


738 THE MADRAS LAW JOURNAL REPORSS. [vor. 


7 [FULL BENCH.] ° 
IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Sır MURRAY Coutts TROTTER, Kt., Chief 
Justice, MR. JUSTICE JACKSON AND MR. JUSTICE SUNDARAM 


CHETTY. y 
O.A.O.K. Latchmanan ketar ae Petitioner* 
i (Petitioner) 
v. 
J. S. Kannappar and others ... Respondents (Respond- 


ents in do.). 
o Civil Procedure Code (Act F of 1908), S. 115—“Court”—Chief Judge of 
the Presidency Small Causes Court acting under R. 4 of the Rules framed under 3 
the Madras City Municipal Act (IF of 1919)—Whether a Court or perefna 
designate—Madras City Municipal Act, S. 59 (a) (b)—“Elections”—M caning 


of. 

The Chief Judge of the Court of Presidency Small Causes at Madras act- 
ing under R. 4 of the Rules framed under the Madras City Municipal Act is 
not a “Court,” but a persona designata and therefore no revision lies to the 
High Court against his decision. 

The Municipal Corporation of Rangoon v M. A. Shaker, (1925) ILR 
3 R. 560 followed. 

Parthasarathi Naidu v . Koteswoasa Rao, (1923) ILR 47 M 369:46 ML J 
201 (F B) distinguished. 

The word “Elections’ in S. 59 (a) (b) of the Act means completed elec- 
tions which have resulted in the creation of a councillor and does not cover dis 
putes arising before such election; but though R. 4 purports to be made unde: 
8. 59 it is rendered valid by the generality of the powers conferred on the 
Governor in Council by S. 347 of the Act and the Role is not vitiated by its 
descriptions as having been made under a section which is not applicable. 

Quacre.—Whether it is entirely outside the ambit of the jurisdiction of the 
Commismloner and the Chief Judge acting under R. 4 to enquire into grounds 
of disqualification whic do not appear on the face of the nomination paper and 
will involve an enquiry into facts 


Petition under Ss. 115 of Act V of 1908 and 107 of 
the Goverament of India Act praying the High Court to re- 
vise the order of the Chief Judge of the Court of Small 
Causes, Madras, dated 13th September, 1926, in Municipal 
Election Revision Petition No. 1 of 1926. 

K. S. Krishnaswami Atyangar and K. S. stajagopald 
Aiyangar for petitioner. 

Vere Mockett, M. Damodaram Naidu and $. Rangasami 
Ba for respondents. 

The judgment of the Court wag deliveréd by 

The Chief Justice:_This is a Civil Revision Petition 

brought by Rao Bahadur Latchmanan Chettiar against an 
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order made by the Chief Judge of the Small Cause Court in 
the following circumstances. On the 17th August, 1926, the 
petitioner was nominated as a candidate for election as a Divi- 
sional Councillor for the 29th Division of the City. It is not in 
dispute that the nomgnation paper was regular on the face of 
it but it was said that the petitioner was disqualified for these 
reasons. For some time past he had been an Honorary Presi- 
dency Magistrate of the City. On the 11th August he ten- 
dered his resignation having in mind, no doubt, S. 52 (1) (b) 
(iv) of the Madras City Municipal Act of 1919 which dis+ 
qualifies a Presidency Magistrate which has been held to in- 
clude an Honorary Magistrate for election as a Councillor. 
That resignation reached the Government on the 14th August 
and the Government passed a G. O. in the following terms — 


“The Governor in Council] withdraws the powers of Honorary Presidency 
Magistrate for the City of Madras conferred on the undermentioned gentle- 
man (i. ¢., the petitioner) who has resigned his appointment.” 


On the 20th August an objection was put forward by the 
respondents alleging that the withdrawal by the candidate from 
his appointment as Presidency Magistrate only took effect by 
virtue of the G. O. withdrawing his powers which was subse- 
quent to his nomination, and that therefore the nomination 
was bad. The objection was heard by the Commissioner act- 
ing under R. 4 hereinafter to be referred to of the Rules made 
under the Act and a petition was put in for revision before the 
Chief Judge of the Court of Small Causes under the same rule. 
Both officers pronounced the nomination to be: invalid and 
struck his name off the list of nominations in accordance with 
R. 3. Against that decision of the Chief, Judge this revision 
petition is brought. 

Two main points have been argued before us— the first, 
which goes to the root of the whole matter, being that this 
Court has no jurisdiction to entertain any such petition, on 
the ground that the Chief Judge of the Small Cause Court is 
not a Court subject to the machinery of the Cede of Civil Pro- 
cedure but a persona designata whose decision was not only 


not appealable but cannot be called up in revision. It has been ° 


held by a Full Bench of this Court [Parthasarathi Naidu v. 
Koteswara Rao (1)!] that the fact that his decision is not 
appealable so far from being a ground for holding that revision 
will not lie points decisively in the opposite direction. The 
appellant’s contention as to the character in which the Chief 
Judge decided this matter depends partly upon a consideration 
1. (1923) ILR 47 M 369: 46 ML J 201 (FB). 
e 
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of tht relevant sections of the Municipal Act and the rules 
made thereunder, and partly on the effect of certain authorities 
which were cited tous. S. 59 (2) (b) of the Act provides 


that 

, “the Governor in Council may make rules + may provide for the 
adjudication by the Court of Small Chuses of dispus ... .. arising out of 
elections.” 


In ‘our opinion “ elections’’ within the meaning of that 
section means completed elections which have resulted in the 
creation of a Councillor, and does not cover disputes arising 
before such election; but though R. 4 with which we are pri- 
marily concerned purports to be made under S. 59, we are of 
opinion that it is rendered valid by the generality of the powers 
conferred on the Governor in Council by S. 347 of the Att, 
and that the rule is not vitiated by its description as having been 
made under a section which is not applicable. KR. 4 gives 
power to a registered voter to make an objection to the list, of 
candidates. Thereupon 


“the Commimioner is to give his decision on the objection in 
writing, which decision shall be final unless ..... . a petition for revision 
is put in before the Chief Judge ” 


and’ in such cases it is argued that the Chief Judge 
acting under R. 4 is in effect‘the Court of Small Causes func- 
tioning through him alone, and that his decision is therefore 
subject to revision. It is said that this position is confirmed 
by O. 1 (a), R. 6 of the Rules of the Small Cause Court, 1912. 
The rule runs as follows : 


- “The Judges may sit apart or, together at any time and any one or more 
of the Judges so sitting apart shall have all the judicial authority which is 
givén to the Court by the principal Act or any other enactment for the time 
being in force, except in cases in which by such Act or other enactment or any 
rule or order having the force of law such powers are exercisable only by two 
or more Judges of the Court or only by the Chief Judge. 

It shak be competent to the Chief Judge to direct that eny application, 
petition or ‘git shali be heard by a Bench consisting of two or more Judges of 
the Court.” 

' The argument is that if by any Act or rule a matter shall 
be referred to the Chief Judge alone, he is nevertheless acting 
as the Court. We are of opinion that this rule only applies 
to cases where the reference made by the Act or rule in ques- 
tign is clearly to the Court, though functioning through the 
Chief Judge, and that it leaves untouched the real question 

which we have to decide, namely, whether this power was con- 
ferred by R. 4 made under the Municipal Act upon the Chief 
Judge-as the Court functioning through himself or upon him 
as persona designata. . Looking at the Municipal Act, it is 


” 
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clear that ehe draftsman of that Act was quite alive to the dis- 
tinction between the Court of Small Causes (S. 59) and the. 
Chief Judge of that Court (vide S. 54). It is dificult to 

resist the inference that when the Chief Judge is referred co 
in the Act he was mgant to act as a persona designata and not 
as representing the Court. ° The Full Bench decision in 
Parthasarathi Naidu v.Koteswara Rao (1) was relied upon 
for the proposition that whenever jurisdiction is vested in the 
for the proposition that whenever jurisdiction is vested in the 
Judge as representing that Court. In that case a vesting of 
jurisdiction in a District Judge was held to be equivalent to 
vesting the jurisdiction inthe District Court, thereby subject- 
iag his decision to the revisional powers of the High Court. 

It was pointed out in a judgment of a Full Bench in the Ran- 
goon Court, The Municipal Corporation of Rangoon v. 
M. A. Shakur (2), reviewing all the authorities with which 
we respectfully agree, that though that reasoning may apply to 
a Court, which by its constitution has only one Judge, it cannot 
govern a case where jurisdiction is conferred on a single mem- 
ber of a Court consisting of three Judges. It is obvious that 
words might easily have been used to indicate that while juris 
diction was conferred on the Small Cause Court, that Court 
should only function through its Chief Judge. We think that 
that distinction drawn by the Rangoon Court was correctly 
drawn and that nothing in the decision of the Full Bench in 
Parthasarathi Naidu v. Kofeswara Rao (1) precludes us from 
holding, as we do hold, that under the Municipal Act and the 
Rules the Chief Judge for this purpose is persona designata 
and not merely a selected member of the Court chosen to re- 
present it. That being so, we have no jurisdiction to enter- 
tain this revision petition, and it must be dismissed with costs. 


But we think it is desirable that we should say a few 
words on the second point which was elaborately argued before 
us. The point was that the Commissioner and the Chief 
Judge were confined to questions of form, and that it was en- 
tirely outside the ambit ‘of their jurisdiction to enquire intoe 
grounds of disqualification which did not appear on the face 
of, the nomination paper and would involve an enquiry into 
facts. The ‘position of a Returning Officer in England?is 
analogous generally to that of the Commissioner under the 

‘Madras Municipal Act, and it has been decided by a series of 
decisions in England, of which we need only cite Pritchard v. 
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F. B. Mayor, etc., of Bangor (3) and Hobbs v. Moreye(4), that 
Latchmanan the Returning Officer is only to decide objections arising out of 
Chettar the nomination paper itself and not to go into questions relat 
Kennappar. ing to the personal qualifications of the candidate. Under 
ates S. 52 of the Madras Act, among the disqualifications enumerat- 
Trotter, C.J. ed are, that a person concerned is of ungound mind, or is in- 
terested in a contract with the Corporation. If the position 
be right that such allegations are to be investigated not after 
election but at the stage of candidature, the Commissioner 
might be faced with a series of elaborate enquiries relating to 
persons who might never reach the stage of election or appoint- 
ment as a Councillor might indeed receive no votes at all. It 
is said that nevertheless the effect of the Madras Act is to 
throw the burden of conducting such enquiries upon the Com- 
missioner with regard to every candidate at the stage of nomi- 
nation. In view of our decision on the main point, it is un- 
necessary to pronounce upon this question. But we think 
it desirable to point out the doubts that have been raised as 
to the effect of the Madras Act and to suggest that it should 
be amended, in a manner that shall make it clear whether it is 
intended to invest the Commissioner with the wide powers 
suggested by the respondents or to confine him to the purely 
ministerial function with which alone he would be clothed ff 
the principle of the English cases is to be applied. If the 
latter view is to prevail, there seems to be no good reason for 
granting an appeal to the Chief Judge or indeed to any other 
tribunal. 


N.S. Civil Revision Petition dismissed. 





[FULL BENCH. | 
' IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT : SIR Murray Coutts TROTTER, Kt., Chief 
Justice, Mr. JUSTICE JACKSON AND MR. JUSTICE SUNDARAM 


o CHETTY. ae 
„O. A. O. K. Latchmanan Chettiar ... Petitioner* 
v. 
The Commissioner, Corporation of < 
F. B. Madras and another ; ae Respondents. 


Tatokman .Certidtari, urit of—Jurisdiction gf High Court—Discretionary power— 
Chet oT Applicant not questioning Ahe jurisdiction of the Lower Court before it bul 








v. taking the chauce of a pronouncement on the merite—Effect. 
Conis- : : ; 
sorai À aC M P No. 3304 of 1926. x 7th October, 1926. 
Corporatio ; 
of Madras. 3. (1888) 33 A C 241, 4. (1904) TK B 74. 
e a 
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Where agperson applying for a Writ of Certiorari, though armed with a F. B. 
point either of law or of fact which would oust the jurisdiction of the Lower TEK nan 
Court, has elected to argue the case on the merits before that Court, he must Chettiar 
be taken to have submitted himself to the jurisdiction of that Court which he v, 
cannot be allowed afterwards to seek to repudiate. In such a case the High Commie 
Court is precluded fromę exercising in his favour the discretionary jurisdic- Corpora 
tion vested in it in issuing the writ. ° of madras. 


Petition praying that in the circumstances stated in the 
afidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari to the Commissioner, Corporation of 
Madras, and the Chief Judge, Court of Small Causes, Madras 
or either of them commanding him or either of them to send 
forthwith to and before this Court all and singular, the orders 
(1) of the Commissioner of the Corporation of Madras, 
dated 24th August, 1926 in the matter of the 29th | (Roya- 
pettah) Division Election, (2) of the Chief Judge, the Court 
of Small Causes, Madras, dated 13th September, 1926, passed 
in revision of the said order of the Commissioner of the Corpo- 
ration of Madras, with all things touching the same as fully and 
perfectly as they or either of them have been made by them 
or either of them and now remaining in the custody or power 
of both or either of them so that this Honourable Court may 
cause further to be done thereon, what of right and according 
to law this Honourable Court shall see fit to be done and for 
passing such further or other orders as this Honourable Court 
may consider just and necessary under the circumstances. 

K. S. Krishnaswami Aiyangar and K. Su Rajagopala 
Aiyangar for petitioner. 

Vere Mockett and S. Rangaswami Aiyangar for respond- 
ents. . 

The judgment of the Court was delivered by 

The Chief Justice. This is an application for a writ of certio- Coutts 
rari directed to the Commissioner of the Corporation of Mad- Sgr 
ras and the Chief Judge of the Court of Small Causes to call up 
their orders passed in the matter of Rao Bahadur Latchmanan 
Chettiar declaring him to be disqualified as æ candidate at the WW 
election about to be held to select a councillor for the 29th, 
Division of this City. Our interference is invoked on the 
ground that both these officers acted without jurisdiction and 
that therefore their orders should be quashgd. In such ea 
matter we act not under statute but under the inherent» powers 
which devolve upon us from the old Supreme Court of Madras. e 
We therefore stand with regard to prerogative writs in the 
same position as the Court of King’s Bench in England and 
in our opinion we ought to follow the rules laid down by that ° > 
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‘Court in the decided English cases as to the scope and limita- 
tion of its jurisdiction. The facts were stated by us in our 
decision in C. R. P. No. 742 of 1926* and it is unnecessary 
to repeat them. The broad ground on which the jurisdiction 
of these officers is challenged is that whegeas they were only 
empowered to inquire into disabilities apgearing on the face of 
thé nomination paper they in fact travelled outside that jurisdic- 
tion and went into a matter of substance which was arguable 
only on grounds not appearing on the face of the nomination 
paper. Mr. Mockett has taken the preliminary objection that | 
certiorari will not lie where the person who applies for that writ 
has by his conduct taken the chance,of a pronouncement in his 
favour by the Lower Court on the merits. Mr. Krishnaswami 
Aiyangar for the petitioner has frankly conceded that his client 
did argue the case on the merits both before the Commissioner 
and before the Chief Judge and that he did not only not con- 
fine himself to the contention that those officers had no juris 
diction to entertain an objection to the jurisdiction but that he 
did not take this point at all. The English authorities which 
were cited prima facie established the proposition that in such 
circumstances the applicant cannot obtain a writ of certiorari 
ex debito justitiae but the Court is exercising a purely discre- 
tionary power. See Queen v. Justices of Salop (1), Queen 
v. Justices of Leicester (2), Queen v. Knox (3), Rex v. 
Williams (4) and Rex v. West Suffolk Compensation Autho- 
rity (5). “The point taken by Mr. Krishnaswami Aiyangar 
is that failure to object to the jurisdiction of the Court whose 
order is sought to be quashed only debars the applicant when 
the objection is one involving the investigation of facts which 
were or should have been within the knowledge of the appli- 
cant when he was before the Lower Court, and does not apply 
to a contention of law. We see no warrant in the cases for 
drawing any such distinction, because in our opinion the test 
that they lay down is whether the applicant armed with a point 
either of law or*of fact which would oust the jurisdiction of 
ethe Lower Court has elected to argue the case on its merits 
before that Court. If so, he has submitted himself to a juris- 
diction which he cannot be allowed afterwards to seek to re- 
pudiate. We areof opinion that the applicant has so conduct- 











Since reported in O. 4. O K? Latchmenan Chettiar v. Kamnappar, 
(1926) 51 M LJ 738 (F B). 
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ed himself as to preclude this Court from exercising a discre- 
tionary jurisdiction in his favour. The petition will there- 
fore be dismissed with taxed costs. 
The interim order passed on the rst October will be 
vacated. 4 . 
N. S. ji Petition dismissed. 


In THE HIGH Court OF JuDICATURE AT MADRAS. 
PRESENT 1 Sir Murray Coutts TROTTER, Kt., Chief 
Justice AND Mr. JUSTICE CURGENVEN. 


M.P.P.S.T. Palaniapp& Chettiar 
“and others . . Appellants* (Defendants) 


v. 
Valliammai Achi . ... Respondent (Applicant). 
Execution of decree—A pplication for—Death of dearee-holder pending— 
Legal represextatioe—Right to be substituted and to continue pelition—Civil 
Procedure Code, S. 146, U. 21, R 16, O. a2. 

On the death of a decree-holder who is in coarse of executing his decree, 
his legal representative cannot be substituted in the execution petition and can- 
not continue it. 

On appeal from the order dated 21st July, 1925 passed 
by the Hon’ble Mr. Justice Srinivasa Aiyangar in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C. S. No. 98 of r911. 

The following are the facts -— 

A transferee-decree-holder, who had been recognised as 
such, filed an application for execution of the decree and trans- 
mission of the same to the Ramnad District after a fresh revi- 
val order. During the pendency of that application, the 


transferee-decree-holder died and his widow applied to be. 


brought on record as the petitioner in the said executton petition 
as the heir and legal representative of her deceased husband 
and to be permitted to continue the further prpsecution of the 
said petition. Though it was open to the legal representative 
to file a fresh application for execution, she apprehended there 
might be some objection on the ground of limitation or other- 
wise, and considered it safer to proceed to ¢arry on the pending 
application for execution by bringing herself Gn record ag legal 
representative. . 

Mr. Justice Srinivasa Aiyangar ordered that the widow 
should be brought on record as legal representative in the pend- 


#0. S. Appeal No. 79 of 1925. 17th September, 1936, 
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ing execution application, and permitted her to make’the conse- 
quential amendments in the said petition. And the appeal was 
against that order of Mr. Justice Srinivasa Atyangar. 


K. Rajah Aiyar and V. Ramaswami Aiyar for appellants. 


A. Krishnaswami Atyar “and E. Vinayaka Rao for 
respondent. , 


The Court delivered the following 


Jupcment :—The question which this appeal raises is 
whether, on the death of a decree-holder who is in course of 
executing his decree, his legal repregentative may be substitut- 
ed in the execution petition and may continue it. The learned 
Judge has acceded to the request of the widow of the transferee 
decree-holder to be so brought on in a pending petition, and the 
judgment-debtors appeal. 

Although Mr. A. Krishnaswami Aiyar has endeavoured 
to persuade us that, where a right to pursue a remedy survives, 
it follows on general principles that a legal representative has 
a right to continue a proceeding initiated by his predecessor, 
we have no doubt that the question must be answered by refer- 
ence to the specific terms of the Code of Civil Procedure. 
S. 146 of the Code is of no assistance, because it merely enacts 
that, save as otherwise provided, a proceeding which may be 
taken by any person may be taken by any other claiming under 
him. Since a decree-holder may file an execution petition, his 
legal representative after his death may file one. The compe- 
tence of a transferee-decree-holder to do this is specially pro- 
vided for by O. 215 R. 16, and assuming that that rule applies, 
by force of the words “by operation of law”, to the case of a 
representative of a deceased decree-holder, such as we are now 
dealing with, the matter is carried no further. Atthe same 
time, we do not accept the argument that, because this rule 
allows one method of proceeding with execution, it excludes 
any other methéd. For an answer to the question raised it is 
necessary to go to O. 22, which relates to the “Death, 
Marriage and Insolvency of Parties.” Rr. 3 and 4 of this 
order respectively provide for the substitution during the 
sourse of a suit of a legal representative for a deceased plain- 
tif ora deceased defendant;.and construing the word ‘suit’ so 
as to embrace execution proceedings, R. 3 would furnish the 
required authority. By R. 12, however, this rule (with two 
others) is expressly renderéd inapplicable to execution proceed- 
ings, an expression of intention on the part of the framers of 
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the rules sô clear that it is really unnecessary to look further. 

R. 10 of the same order has, however, been invoked. There 
has been some difference of judicial opinion [see Sitarama-. 
swami v. Lakshmi (1) and Narasimha Muthiah Chettiar v. 

Govindoss Krishnad@ss (2)] ag to whether this rule can be 

applied to a transferor devolution of interest after decree but 
we need not enter into that question becduse the words with 

which the rule opens, “in other cases of an assignment, creation 
or devolution of any interest,” seem expressly intended to ex- 

clude the case of devolution by death, which,as we have already 
observed, is specifically dealt with in Rr. 3 and 4. 

We accordingly allow the appeal and set aside the learned 
Jidge’s order. Respondent will pay the appellants’ costs of 
appeal. Money deposited in Court to be refunded to the 
appellants. ' 


A.S. V. Appeal allowed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
(Original Testamentary Jurisdiction.) 
PRESENT :—MR. Justice KUMARASWAMI SASTRI. 


Govindaswami Naidu oto Plaiatiff* 
v. 
Kannamma! ERN Defendant. 


Will—Testator's mind poisoned by unfounded allegations—Disposal of pro- 
beriy in a manner which the testator would not kawe done but for the false 
staiemeni—Validity of the will, . 

Where a person who had been enfeebled by a painful illness and had been 
suffering great pain for some months before he executed a will is led into the 
belief that his wife is neglecting him and that she and her father are only after 
his property, and where the testator’s father and brother in oner to mislead 
the testator into the belief that his wife is neglecting him did not write to her 
about his health or send her any moneys to come down to the place where the 


Gov.nda- 
swami Naidu 
v. 
Kannammal. 


testator was, though the testator asked them to do so, gnd where the testa- AN, 


tor consequently conceived an unreasonable dislike to his wife and executed a 


will depriving her of the custody and guardianship of all their children ‘and è 


granting her a petty maintenance, which he would not have done if his mind 
towards her had not been poisoned by his father and brother, Aeld, that the 
will is not valid. ; ” e 


K.Y. Ramachandra Aiyar for plaintiff, . 
P. G. Krishna Aiyar for defendant. 


“*T O 8 No. x1 of 1925. i ath May, 1926. 
xr. (1917) TLR gt M sro. 
a. (1921) IL R44 M 919 at 929: 41 M L J 316. 
D e 
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"Gorinda- -The Court delivered the following `’ eae 
swami Naide 
7. a JUDGMENT :_This suit arises out of an applica ten for 
Kannammal., 


probate of a will alleged to have been left by one Ramakrishna 
Naidu who died.on the 31st of January, 1925. -The petition- 
er is the father of the testatoreand claimsto be executor under 
the will. The defendant is the widow of Ramakrishna Naidu 
and she opposes thelgrant. She states that she was not aware 
that her husband left any will, that her husband was at the 
time of the alleged execution of the will an inpatient in the 
Surgical Ward in the General Hospital, that the will even if 
executed is invalid and inoperative, that the petitioner for pro- 
bate and his wife were always inimital towards her and her 
children, that they exercised undue influence over her husban&, 
that sh and her husband were living a happy married life 
and that it is extremely unlikely that her husbarid would have 
voluntarily deprived her of the guardianship and custody of 
her five minor children and cut her off with a maintenance of 
Rs. 7 a month. 
The following issues were settled — 


.L Was the document expounded executed by the 
deceased and duly attested? 


2, Was the deceased in a sound disposing state of mind 
at the time of the alleged execution of the document? 

3- To what relief, if any, is the plaintiff entitled? 

I think a further issue arises as to whether ,the will was 
brought about by the exercise of fraud or undue influence: 


Ramakrishna Naidu, the husband of the defendant, was 
employed in the Government of India as a Stenographer. For 
some months before his death he was suffering from the dis- 
tressing complaint of spinal tuberculosis or spinal caires which 
„prevented kis getting out of bed. In fact for some months be- 
fore his death he was unable to sit up and was always lying on 

a his bed. We find from the letters which have been filed as Ex. I 

series that he was suffering from very great pain and that even 

e as early as the 26th of March, the pain was so great that he 

swooned and fell down while attempting to go to a shop in 

Allahabad. In a letter dated the 24th of February, 1924 he 
Writes to his wife-about his health as follows: 


“For the last three months I have been feeling great pain in my chest and 

@ -‘somach and I am not able to ly bend or lie down. Medicines have no 

e effect. My right leg is also paining. By the time I finish this letter the pain 
on my back has become insufferable and.I dare say that you will not be able 

° to recognise me if you see me now What shal] Ido? If I think of taking 
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leave I am Sppressed with the thopght of having to look after five stomachs 
excluding myself, which is seen going to become six including the one in your 
womb. Am I at least free after providing for maintenance? I have to 
equally provide you all with good clothes and ornaments I am at a los’: to 
know the divine “dispensation, Sweet embraces and kisses to my children and 


the same to you.” è 


In the letter ofthe 6th March, 1924 he says : 
“You had enquired what I was ailing from? I have pain all over the 


In the letter of the 15th of March, he writes: sae yas 

“My pain is still like before. Now my knees also are paining much. 
I am unable to walk. The back aches, its severity is fully known to me alone 
who suffers. With all this paim I am attending office work, biting the teeth.” 
e On the 26th of March, he writes: | He 

“Some days back I had gone to the fruit bazaar in AHahabad in ` the 
accompaniment of two Punjabi friends All at once I felt weak and uncon- 
scious and fell down in the ground feeling only a hard blow on my head, On 
my regaining senses I was told by my friends that I was dawn for a pretty 
long time, in spite of their best efforts to help me. If I had died then, or if 
I was run over by any passing carriage I would have been relieved of these 
worldly miseries, I have survived this crisis, probably only to be teased by 
all the people who have made it a point to do so.” eo 


The diary kept by the deceased has been filed as Ex. -C 
and we find entries therein which show that he was suffering 
very much. On the 28th of May, 1924 he writes in his diary 

“The pain became so acute in the evening that I began to roll in the bed 
cursing my fate”. 

On the 29th he says that he spent a sleepless night ’ and 
that the doctor came and thought that he had an attack, ‘of 
tuberculosis. He says: 

“Whatever may be the opinion of doctor I am having hell of a time’. | 

On the 3oth he says that the doctor was not sure as to.the 
exact nature of the disease, and that the pain on the back would 
not allow him to sit for more than a few minutes. Then he took 
leave and came to Madras as appears from the entry in , hi8 


diary on the 12th of May. His suffering increased and he% 


became an in-patient in the Officers’ Quarters in the General, 
Hospital. Treatment did him no good and he was taken to 
a place near Feroke for Ayurvedic treatment and he died 
on the 31st of January, 1925. 


So far as the defendant i ig concerned the evidente shows 


that her health was not good. During the nine years she » 


was living with her husband, she had six children, five of whom 
‘are now alive. It appears from the letters which L have 
referred to that in March 1924 she was en ciente and-the | last 
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child was born in May 1924. The confinemenf was very 
dificult and she was dangerously ill some time before her hus- 
band-came to Madras. A telegram was sent to her husband 
as to her difficult confinement but his illness prevented him 


_ from going to her. There gan be l&tle doubt from her 


evidence that when her husband was ill ia the General Hospt- 
tal her health was bad. She had five young children in her 
hands and she and her last child was ill. Her husband, when 
he came on leave and before he went to the General Hospital, 
went to Coimbatore and saw his wife and children. He was 
taking some medicine there but finding no relief he left his 
wite and children at Coimbatore and came down to Madras 
and went to the General Hospital and was admitted as an im- 
patients It is not suggested that her husband had any house 
in Madras and I see no reason to disbelieve the evidence of the 
defendant that her husband asked her and the children to re- 
main in mofussal, that he came down to Madras stating that 
he would put himself under treatment and return as soon as 
possible and that while in Madras he was an in-patient in the 
Officers’ Quarters in the General, Hospital, and had no other 
residence or place where his wife and children could stay if 
they came to Madras. The petitioner is the father of the 
testator. The testator had a brother called Narayana and 
his mother was also alive. The evidence of the defendant 
and of Kesavalu Naidu, a friend of her husband, who is a 
retired Supervisor in the Military Accounts Department shows 
that the feelings between her husband’s parents and the de- 
fendant were not at all friendly. Her husband rose from a 
small beginning and as is not uncommon in Hindu families, the 
parents resented any great affection which was shown by the 
husband to the wife. The letters Ex. I series also show that 
the defendant was not pulling on well with her husband’s 
parents. The defendant states that after her husband came 
to the Hospital in Madras and she was in mofussal, she did 
not receive any Communication from her husband or his 
eparents, that she was ill as also her last child, that she came 
to Madras about the 11th or 12th of November, 1924 
accompanied by her father, that when she saw her husband he 
asked her where the children were, and she said she had left 
them with her junior paternal aincle, that she asked him about 
the absence of letters and he said that he had sent letters and 
money and she did not come to Madras all these days when 
he was ill and so on, that she said that she had received no let- 
ters op. money and nobody informed her about his health, that 
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she wrote a Kesavalu and on coming to know of his health she Pediat 
came to Madras, that her husband said he would make en- v. 
quiries of his younger brother Narayana and let her know, Kanosmmal, 
that he said that he asked his brother whether he sent any let- 
ters or money to hergand the brother gave no reply, that she re- 
mained in Madras fpr five days, and was taking meals in a 
hotel and going to the hospital, that her husband’s parents 
never made any enquiries about her or invited her to come and 
stay with them, but that on the contrary when they saw her they 
abused her and asked her why she came there, that after she 
was for five days in Madras her husband said that her health 

ł was not good and the child was ill and asked her to go batk, 
that during the time she was in Madras her husband never 
told her about any will he had executed or that he had any in- 
tention to execute one and that she went back to mofussal at 
her husband’s request. Kesavalu Naidu, who is a respectable 
witness, states that he did not know that the deféndant’s hus- 
band was in the General Hospital and that when he went to 
see a relation of his who was ill there he found that Rama- 
krishna Naidu was seriously ill. He says that he received a 
letter from the defendant enquiring about the welfare of her 
husband and as to how many months he would have to stay in 
the hospital, that he went to the hospital and showed his wife’s 
letter to the testator, that the testator read it and said that he 
had made proper arrangements with his brother Narayana to 
send her money for maintenance and also write to her, that on 
seeing the letter of his wife the testator thought that his bro- 
ther might have disappointed them, that the parents of the 
testator were there at the time and on seeihg the testator read 
the letter they asked him whose letter it was and he said it 
was a letter from his wife and they said it was a useless letter 
and asked him not to talk much and said that the doctor would 
be annoyed and that he then left. He also says that when 
defendant’s father-in-law brought her from Coimbatore to 
Delhi and stayed in Calcutta where the witfess was then em- 
ployed he found that the defendant had been starving four ore 
five days and had received no attention whatever. 


On the 11th of November, 1924, about a week before the 
execution of the will we find the following” entry in the diary 
kept by Ramakrishna :. 

“My wife and father-in-law came to see me. From my wife’s behaviour 
it ‘appeared that she came to Madras not so much to see me and attend upon me j 
but to get more money from me. When she came she brought with her only 

the last born babe, leaving the other children at Sennimalai. When questiqa- s 
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ed why she did not bring all children with her, she could not giwe me a satis- 
tactory reply. When she came to see me in hospital her father also followed 


„her but instead of coming into my room he used to go to Mr. Doraiswami 


Muddliar who was undergoing treatment in the next room and spoke ill of my 
parents. Ex gassext. My father-in-law is said to have declared that ‘ so 


-long as he lived he won't allow his daughter to live ith me in the midst of my 


parents, though Mr. Doraiswami Mudaliar advised, him to the contrary.” 


‘On the 15th we find the entry__ 
“They left the place abruptly My father-in-law did not even take 


‘leave of me.” 


On the 16th we find the following entry__ 
: ‘Wife and father-indaw left Madras for Sennimalai.” 

There are no entries on the ryth and 18th and on the 
19th we have this entry_— 

“The will was executed to-day.” 

There can be no little doubt that shortly before the execu- 
tion of therwill the testator thought that his wife did not care 
‘for him but rather wanted his money in anticipation of his 
death and that her father was vilifying his parents and him- 
self and did not attend on him. Now it is clear from the 
letters written to the defendant and the money order coupons 
that have been produced that till he came to General Hospital 
‘he was on very affectionate terms with his wife. She had 
borne him six children and the letters which he wrote to her in 
March before he came to Madras breathe great affection tor 
her and the children. He states that even though he was 
suffering very much he did not want to take leave because he 
thought he may not be able to keep his wife and children in 
comfort. He talks of a present which he was buying for her 
and. which would come to her as a surprise gift. On reading 
the letters it is impossible to hold that till he came to Madras 
for treatment he had the slightest cause for being dissatisfied 
with his wife. | Unfortunately when he came to Madras for 
treatment his wife was also ill. She had a very difficult deli- 


Avery a short time before and both she and the child were suffer- 


ing very much and as the husband had no house in Madras 
‘and as he was going to the General Hospital for treatment I 
see no reason to doubt the statement of the defendant that 
When he left Coimbatore for Madras for treatment in the 
General. Hospital he asked her and the children to remain in 
mofussal and said that he would get treated and come back. 

® The only relations who-were with the testator in Madras were 
his father, mother and brother. I have little doubt on the 
¢vidence in this case that they were not well disposed towards 

g e 
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the defendant.: It also appears from the evidence that though 
Narayana was asked by the testator to write to his wife and to 
send money to her he did nothing, and the testator who had no 
reason to think that his’ brother was not complying with his 
wishes probably thoyght that his wife was neglecting him and 
he was encouraged in this.belief by his father and brother.. . 3 


Turning to the terms of the will I cannot help remirking 
that it is an extremely harsh and cruel will. His wife is dë 
prived of the: custody and guardianship of all her children. As 
regards the’ children under five years of age she is to keep thé 
children until ‘they attain their fifth year and hand ‘them over 
to hig parehfs or brother? She is to get a maintenance ‘of 
Rs. 7 a month’should she live separately and she is to receive 
Rs. s‘if'she, lived with his parents. ` It appears frorh dis Ow 
letters written to his wife that the feelings between his ‘wife and 
his’ parents-were not cordial and he must have. :kriown;! what 
miserable life shé would‘lead after-his death if she had to live 
with: his parents.. “She was left with the choice of either lead: 
ing a ‘miserable existence in'their'house or live. apart separated 
from hertchildren. ! -I find it difficult to conceive-of a greater 
refinement of cruelty than is contained in the provisions. of this 
will: | “Now, regard being had'to the affectionate terms which 
existed’ between the.wife and the husband before-the husband, 
left- Coimbatore. to come to Madras for -treatment | can- only, 
account for.the sudden change which came over him when , he 
executed the will by the unfounded suspicion that- had _ been 
created ii in his mind that his wife was not caring for himj but 
that sHe came to Madras for getting money from him, and 
make-sure how long he, will last. It should be nemembered: 
that at thetime-of leaving the will and-.some-months' befare 
that’ he was ‘suffering acutely. ` For some.months-before he 
executed the will‘it-is admitted that he was not able to, get up, 
from ‘bed: 1: “Spinal: tuberculosis rendered, it impossible; fog 


Govinda- 
swani Naido 
v. 
Kannammal, 


N 


him‘ evefi/tosit up.. He had to do everything in‘bed. Even `~ 


before'he took leave he was extremely'weak arid suffering a 
great ‘deal and'the few months that-intervened.. 'betwéen,- his e 
coming to Madras and leaving the will must have‘rendered. his 
position extremely- miserable. I have.little doubt that thig 
position’ must have been known to be hopeless almost- about, the 
time when he left the:wiH. ` I ee no reason to ‘disbelieve :the 
evidence of the-defendant and Kesavalu Naidu-and-I thinkvit 
is-alëar that.the father and ithe brother of the testator influence 
ecsHinnagainst-his:wife by suggesting:that-she did-not care fon 
R 9; s 
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him and that in order to estrange them the father and brother 
did not write to her about the testator’s health or send her 
any money although the brother was asked to doso by the 
testator. They have not ventured to go into the box and 
contradict the evidence given against them and on this part of 
the case I think the evidence and probabjlities show that for 
their own ulterior purpose they prejudiced the testator against 
his wife. 

As regards the terms of the will although the plaintiff de- 
rives no direct benefit under the will, they have the control over 
the property left by the deceased amounting to Rs. 10,670-0-0, 
and the custody and bringing up of he children so. that it is 
obvious that they would maintain themselves and the children 
with the income. There is also a legacy of Rs. 500 to the 
testator’s sister and Rs. 500 to Narayana, his brother. 


It is significant that in his diary the testator states that 
his father-in-law had declared that so long as he lived he would 
not allow his daughter to live with the testator in the midst of 
his parents and that he was also vilifying him. This was not 
said in his presence and somebody must have invented this 
story to prejudice him against his wife and her father. He 
says that his father-in-law was speaking ill of his parents. Here 
again somebody must have told him this story, and as only his 
parents and brother were with him it is extremely probable 
that they prejudiced him by trying to make out that both his 
wife and her father were after his property and did not care 
for him. It is easy to see what the effect of all this would be on 
a chronic invalid like the testator who had to spend almost all 
his time in bed and in constant severe pain. It may be that 
his intellect was not clouded but he must have been weak and 
amenable to suggestions of the kind made to him that his wife 
was not going to see him was due to her indifference and the 
aversion he suddenly took was due to the machinations of the 


# parents and brother of the deceased. There is no reason 


why the defendant who was in affectionate terms with her 
* husband would not have come to see him if she was kept in- 
formed of his-health. On the evidence and probabilities I 
have no hesitation in coming to the conclusion that the testa- 
tor and his wife were on very affectionate terms till the testator 
came to Madras for treatment, that he was suffering very 
much for some months before he executed the will, that he was 
extremely feeble in body and that taking advantage of these 
facts his parents and brother who were not well disposed to- 
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wards. the defendant prejudiced him very much against her 
and suggested the idea that he was being neglected by those 
who ought to be near him. 


_ As regards the exact state of his health in the hospital at 
the time the will wis executed the plaintiff has adduced no 
medical evidence. *The only evidence adduced by the plain- 
tiff is that of Viswanatha Sastri, a vakil of this Court and 
Kalyana Chetty, who is an attesting witness to. the will 
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tés.acur’s 1atner and mother were present and that the particu- 
lars for the preparation of the will were given by all of them. 
Plaintiff's second witness Kalyana Chetty says that he was pre- 
sent at the time of the execution of the will and attested the 
will and saw the other .witnesses also attest the will and that 
he identified Ramakrishna Naidu before the Sub-Registrar. 
He says that the testator was in sound state of mind when he 
dictated the terms of the will. He says that the testator told 
him that he was not happy with his wife because she did not 
attend on him during his illness. He admits that the deceas- 
ed was unable to sit up and that he was able to write only lying 
on his back. On this evidence there can be no doubt that 
the will was executed by the deceased. But the question is 
whether, where a person who had been enfeebled by a painful 
illness and had been suffering great pain for some months be- 
fore the will was executed is led into the belief that his wife 
was neglecting him and that she and her father are only after 
his property and where the testator’s father *and brother in 
order to mislead the testator into the belief that his wife is 
neglecting him did not write to her about his health or send her 
any moneys to come down to Madras though the testator asked 
them to do so, the will executed by the testator who conceives 
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an unreasonable dislike to his wife brought aboute by the 
machinations of those who were nearhim ‘can tbe 
valid. I am unable to bring myself -to hold 
that such a willis valid. I find it dificult to resist the 
conclusion that the parents and the brother of the deceased 
who were not on good terms with the wife of the deceased 
purposely refrained from writing to her about his health and 
sending any moneys to her though the testator wanted his bro- 
ther to do so and that they prejudiced the testator against his ` 
wife by telling him that his wife was neglecting him and that 
even after she and her father came.to Madras the testator’s 
mid as appears from the diary was,poisoned against her by” 
telling him that his father-inlaw was speaking ill of his fathers 
and was, stating that he would not allow his daughter to live 
with the testator’s parents. The entries in his diary on the 11th 
and 15th of November shows that he must have been prejudic- 
ed against her by stateménts said to have been made by others. 
The petitioner who is the father of the testator and the testa- 
tor’s brother: did not venture to give evidence and I have little 
doubt that they did their best to poison the mind of the testator 
against his wife and that through no fault of hers. She was the 
victim of an unreasonable dislike created by the plaintiff. Under 
these circumstances I cannot bring myself to uphold this will. 

Various authorities were referred to by both sides. For 
the plaintiff it is argued that there should be coercion in the 
strict sense in order to invalidate the will and that mere infin- 
ence gained by one over the other and the execution of the will 
under such influence could not invalidate the will. Reference 
has been made to Wingrove v. Wingrove (1) where it was 
held by Sir James Hannen that in order to constitute undue 
influence in the eye of law there must-be coercion; to Bandains 
v. Richardsqn (2) where it was held that though influence may 
be degrading and pernicious yet it would not be undue influence 
in the eye of the law and to Pilkington v. Gray(3) where it was 
held that testamentary capacity is not disproved by evidence of 

he testator’s merely eccentric acts and conduct. 

For the defendant it is argued that in order to constitutc 
sound testamentary capacity the testator must be in a position 
toerealise the claims which his wife and children have on him 
and that where his mind has bgen poisoned by unfounded alle- 
gations’ of misconduct and he dispose’ of property in a man- 
ner which he would not have done but for the false statements 
made to him by those near him regarding his wife whom he 
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was, previeuslyon good terms, the will,cannot. be said to. have 
been executed by him while.of sound. disposing mind. , : Refer 
ence has been made to section 61 of the. Indian On 
Act, 1925, which states that a will or any part of a will,. the 
making of which hae been caused by fraud or coercion, or by 
such.importunity as tgkes away the free agency of the testator, 
is void, and it is argued that in,the present case the conduct ot 
the, plaintiff and the testator’s brother would bring.the case 
within that section. . Reference has also been: made to Deub 
v. Clark and Clark (4).and In re Charles William Peek (5): 
I can.see nothing in the authorities cited by the plaintiff'svakil 
which on the facts I have, found proved constrains me to grant 
probate. I am.of opinion that the will is not valid and dis; 
miss the. application for Probate with costs. . a ir 
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or his sapindas is necessary to validate an adoption made by a 
Jain widow. The Lower Court held that the Jains are 
governed by Hindu Law in the absence of proof of any custom 
to the contrary and that the adoption is invalid as no cOnsent 
was obtained either from the husband or kis sapindas. The 
finding of fact as to the absence of constpt is not disputed be- 
fore us. The main argument of Mr. Sambasiva Rao who 
appears for the appellants is that so far as the Jains are con- 
cerned no consent is necessary and that the Lower Court is 
wrong in thinking that the Hindu Law applied to them. Were 
the-matter res integra I would be inclined to hold that modern 
research has shown that Jains are not Hindu dissenters but 
that Jainism has an origin and history long anterior to the 
Smritis and commentaries which are recognised authorities on 
Hindu Law and usage. In fact, Maha Veera, the last of the 
Jain Theerthankars, was a contemporary of Buddha and died 
about 527 B.C. The Jain religion refers to a number of 
previous Theerthankars and there can be little doubt that 
Jainism as a distinct religion was flourishing several centuries 
before Christ. In fact Jainism rejects the authority of the 
Vedas which form the bedrock of Hinduism and denies fhe 
efficacy of the various ceremonies which Hindus consider essen- 
tial. There is a great force in the observations of 
Holloway, J, in Rathams Lall v. Soojan Mull 
Lall (1) that Hindu Law cannot be applied to them. So far 
as Jain law is concerned it has its own law books of which 
Bhadrabaku Samhit is an important one. Vardhamana Niti 
and Ashana Niti by the great Jain teacher Hemachandra deal 
also with Jain Law? No doubt by long association with 
Hindus who form the bulk of the population Jainism has assi- 
milated several of the customs and ceremonial practice of the 
Hindus but ghis is no ground for applying Hindu Law as 
developed by Vignaneswara and other commentators, several 
ag NU ne, after Jainism was a distinct and separate religion 
with its own religtous ceremonial and legal systems, en bloc to 
Jains and throwing on them the onus of showing that they are 
not bound by the law as laid dewn by Jain law-givers. It 
seems to me_that in.considering questions of Jain law relating 
to adoption, suctesgion and partition we have to see what the 
law as expounded by Jain law-givers i is and to throw the onus 
e On those who assert that in any particular matter the Jains 
* have adopted Hindu Law and custom and have not followed 
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the law as ¢aid down by their own law-givers. I have not been 
referred to any Jain law-giver requiring consent of the husband 
or sapindas to enable a widow to adopt. Several Jain coms 
munities have successfully shown the custom of adoption with- 
out consent being vatid. The absence of any necessity for 
consent was probably due to no consent having been required 
by the Jain law-givers. I see nothing in the! Bhadrabahu 
Samhita requiring any consent (see trans. Bhadrabahu Samhita 
by J. L. Haini, M. A., Judge, High Court, Indore). As 
regards Bhadrabahu Samhita, verse 40 empowers a sonless 
man or woman to take a boy in adoption. Verse 83 empowers 
a widow to adopt a boy and make over her property to him. 
Verse 73 runs as follows : 

“The virtuous lady may like her husband take to herself a son ef a good 
gotra and instal him on the estate of her husband ” 

In Maharaja Govinda Nath Ray v. Gulab Chand (a) 
decided as early as 1833 the pandits consulted were ot 
opinion that according to Jain Sastras a widow had 
power to adopt without any authority from her husband. There 
was some difference of opinion if she could depose an adopted 
son. They refer to Jain Sastras and there is no suggestion 
that the law applicable to them is the Hindu Law or that any 
special custom was necessary to be alleged and proved to sup- 
port an adoption by a widow without consent of her husband 
or sapindas. There isa great forcein the argument of 
Mr. Sambasiva Rao that it is for those who contend that the 
consent of the husband or his sapindas is necessary to prove 
that the Jains have in the matter of adoption followed Hindu 
Law. The matter, however, in my opinion is concluded by 
authority and a series of decisions extending over several years 
have held that the presumption is that the Jains are governed 
by ordinary Hindu Law unless it is shown that bye custom a 
different law prevails among them. 


Gateppa 
v 


Eramma. 
Kumara’ 
swami Sastri, 
Offg.C. J. 


In Chotay Lall v. Chunnoo Lall and others (3) decided in™ q 


1878 their Lordships of the Privy Council held that the ordi- 
nary Hindu Law of Inheritance should apply to Jains in the 
absence of any proof of special custom „varying it. Their 
Lordships in dealing with the argument of Mr. Cowell that 
Jains should be presumed to be governed By their gustoms 
differing from ordinary law, and referring to the case of Sheo 


Singh Rai v. Dakho (4) observed that the case Sheo Singh Rat z 
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vı Dakho.. (4) did no more than :adopt amd affirm 
the ‘law to be deduced from a. roll of cases in 
India,. that’ when the: customs of'. the Jains are. set 
upithey must be'proved like 'ether custom varying the ordinary 
law, and that;.when so proved, effect shoald be given to them. 
In. Sheokuatbaisy: aeoray. (5) aoe Logdships of the. Ey, 
Counsil observe: : i 

1 “The Jains are Hihdu: EANN aai although, as- vras Saiki out 
b Mr. Mayne in, paragraph 46 of his Hindu Law and Usage, generally 
adhering to the ordinary Hindu Law, that is, , the law of the three superior 
castes, they recognise | n0, divine authority ’ in the Vedas and do’ not practise 
the Shrddh, or ceremony “fot the dead.” 
The: due perforthance of the Shradh, of religious ceremonies 
for the dead, is at the base of the religious theory of adoption, 
but thee Jains have so generally adopted the Hindu Law that 
the Hindu rules of adoption are applied to them in the absence 
of: some..contrarydusage »(Mayne's~Hindu ‘Law, \paras;i 148 
and 106, and: cagesthere-cited) ;. In Musammat Mandji,Koer 
v. Phool Chand Lal (6) it was held that unless a custom to 
the contrary is-proved, -Jains are gowerned-hy-the Hindu Law 
of Inheritance and ordinarily the Mitakshara-school of- law. 
would be applicable. to them. --+]n-Bachebiv.. Makhan. Lal (7) 
it was held that the ordinary Hindu, Law‘of Inheritance would 
apply to Jains-in the absence of proof of, -custom. or, usage 
varying that Law. - The learned Judges treated the question, 
as, well settled and referred to the decision of their Lordships 
of the Privy Councilin Chotay Lal x. Chunnóo Lalk (3): Thé 
same-view: was taken asvearly as 1867 by Sir Barnes Peacock, 
C. J., and Jackson Jin. Lalla Mohabeer Pershad ahd others 
v.' Musammat Kundun- Koowar (8): where. the; learned 
Judges held. that-the Fains are governed: by the Hindu Law of, 
Inheritance applicable: in that part of the country in which. the 
property, is situate. - .In Asharfi Kunwar v. Rup Chand- (9) 
the learned Judges take it that the-law as laid down by. their, 


~mordships of the Privy Council is that i in Jain cases it-rests on 


the party alleging a custom or practice at variance with that. of 
*orthodox Hindus to prove his allegation and they ‘throw the 
onusjon him of showing, the custom that a widow can „adopt 
without the permission of her husband, though on the evidence 
they held that custom proved. .. In, Peria Ammani v. Krishna- 
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swami (109 it was held by Muthuswami Aiyar and. Best, JJ., 
that the onus lay on the party asserting to show that among 
the Jains a widow could adopt without permission from her 
husband or his sapindas, and that the custom which was set up 
was not proved. 

Reference has been made A authorities in Bombay but 
they do not afford much assistance as according to Mayukha no 
permission of the husband or his sapindas is necessary for a 
widow to adopt. l may, however, point out that in Bhagwan- 
das Tej Mull v. Rajmal (11) it was held that adoption 
amongst Jains was regulated by the ordinary Hindu Law as 
was their succession to ther property generally and that it was 
fot the Jains to allege and prove any custom, which was differ- 
ent from the normal Hindu Law and usage in the country in 
which the property is located and the parties reside. 

Cases have been referred to where among special sects 
of Jains Courts have held that a custom has been proved 
whereby authority to adopt is unnecessary. [See Lakhmi 
Chand v. Gatto Bai (12), Manohar Lal v. Banarsi Das (13), 
Asharfi Kunwar v. Rup Chand (9) and Harnabh Pershad v. 
Mandil Das (14),]. 

The argument of Mr. Sambasiva Rao is that there is such 
a general agreement as to usage not requiring consent in other 
parts of India that we may presume that there is such a usage 
among the Jains in the Madras Presidency. I do not think 
that having regard to the various sects in which the Jains are 
divided there can be any general presumption as contended for 
by Mr. Sambasiva Rao. In fact so far ag the Jains in the 
Madras Presidency are concerned the usage was negatived in 
Peria Ammani v. Krishnaswami (10). In the present case 
there is no evidence of any custom among the Jains in the 
Bellary District and little help is afforded by the fact that this 
family migrated from the Nizam’s Dominions as there is 
nothing to show that in the Nizam’s dominions the customary 
law among the Jains is that permission is not necessary. 

The appeals fail and are dismissed with costs. 

Curgenven, J. — The question in all these four appeals 


is whether the widow of a Jain is competent to make an adopt - 


tion without having received her husband’s consent or tHe con- 





9 (1908) IL R 30 A 197. 
10o (1892) ILR 16 M 182° 3 ML J 109. 
11 (1873) 10 Bom H C R ayr 12. (1886) IL RBA 319. 
14. (1907) I L Rag A 495. 14. (1899) I L R 237 C 379. 
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sent of the sapindas. Padmanna, a Jain and resa@lent of the 
Bellary District, adopted Somanna. The father and the 
adopted son traded in partnership and acquired property. 
Padmanna made a.will leaving some of his property to his 
wife Viramma for her life and the rem&inder to Somanna. 
Somanna pre-deceased Viramma leaving,a widow Maremma ; 
and the two widows engaged in a dispute about the property. 
Maremmayrelinquished her rights for a certain consideration, 
but subsequently purported to adopt one Gateppa, admittedly 
without any authority from her husband and without the 
sapindas’ consent. Appeal No. 422 of 1922 arises out of a 
stit by Gateppa against Eramma,e Maremma and others to 
establish the validity of his adoption. Appeals Nos. 482 
and 433 of 1922 and 394 of 1923 relate to suits by Eramma 
to recover certain moneys, the adoption being put forward in 
response to her claims. 


We know nothing of Padmanna’s antecedents except 
from the statement of one witness, that he migrated to Bellary 
from the Nizam’s dominions. But, even if this statement be 
accepted, it affords no help in deciding the question in issue, 
since no evidence has been offered as to the usage of Jains in 
those dominions. Indeed, no evidence of usage has been 
given at all, so that it lies upon the party asserting the valid- 
ity of the adoption to establish that it is a part of the Jain 
Law that an adoption might be so made. It must be shown 
that there is a usage so universal as to have the -force of 
law. 


The only reported case of this Court, Peria Ammani v. 
Krishnaswami (10), related to Jain converts in Tanjore and 
the circumstances were perhaps special. The plaintif was 
put to the proof of the custom and it was held on the evidence 
that he had failed to prove it. Best, J., in whose judgment 
Muthuswami Aiyar, J. concurred, pointed out that the Jains 
are seceders fromm Brahminical Hinduism but that they retained 
many of the customs of the orthodox Hindus, so that where a 
custom different from the ordinary Hindu Law is set up as 
prevailing among Jains, the burden of proving such a‘custom 
is on those whovallege it, and in the absence of such proof | 
the ordinary law must prevail ,; The course taken by decisions 
in Allahabad is in full agreement with this decision. The 
earliest of those cases relates to a sect of Jains known as 
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Saraogi Afarwalas and came before the Privy Council in Sheo 
Singh Rai v. Dakho (4). Their Lordships’ judgment shows 
that the position adopted by the High Court and approved by 


themselves was that 

6 

“when amongst Hindus (and Jains are Hindu dissenters) some custom 

different from the noima™ Hindu Law of the country in which the property 

is located and the parties resident is alleged to exist, the burden of proving 

the antiquity and invariability of the custom is placed on the party averring 
its existence.” 


The evidence of the representative Jains was therefore 
taken, and upon this evidence it was found that the widow 
ofa Saraagi Agarwala Jain enjoys the right of adoption wrth- 
out the permission of her husband or the consent of his heirs. 
In the next case, Lakhmi Chand v. Gatto Bai (12), itappears 
to have been accepted without contest that a Saraogi Jain 
widow may so adopt. The chief question arising in Manohar 
Lal v. Banarsi Das (13) was whether a Jain widow might 
adopt a married man to her husband. The judgment of 
Stanley, C. J. and Burkitt, J. contains an instructive summary 
from the works of various writers on the Jain religion. The 
conclusion was again drawn that the Jains are Hindu dis- 
senters, and are governed by the Hindu Law of Adoption 
except in such respects as any different usage that may be 
proved. Hencé, upon the question raised in that case it was 
necessary to take evidence of the usage alleged by proving a 
number of instances in which such adoption had been made; 
and these instances were held to establish the usage. The 
same question came before the same two Judges in Asharfi 
Kunwar v. Rup Chand (9), and was dispbdsed of in the same 
way. They quoted the ruling of the Privy Council that in 
Jain cases it rests on the party alleging a custom of practice at 
variance with that of orthodox Hindus to prove hie allegation. 
In disposing of the appeal against that judgment the Judicial 
Committee took occasion again to give expression to this | 
principle, adding— 
“The question in the present case was and is whether a custom applicabl® 
to the parties concerned authorising the adoption of a married boy has been 


established. This is, strictly speaking, a pure question of fact: deterthinable 


on.the evidence given in the case.” í ' 


2 1 8 


These observations apply equally to a contention that a 


widow may adopt without authorisation. The same principle ¢ 
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Gatoppa was accepted by their Lordships of the Privy*Council in 
Bram Chotay Lall v. Chunnoo Lall (3) where referring to Sheo 


A AEN, Singh Rai v. Dakho (4) they observe : 


. ven, J. . “The effect of that case is that the customs of the Jama, where they are 
relied upon, must be proved by evidence, as other pecial customs and usages 
varying the general law should be proved, and that in the absence of proof 
the ordinary law must prevail.” 


This principle was also found in an early Allahabad case, 
Bachebi v. Makhan Lal (7). 


It is thus clear that the onus of ceta blabas that Jain 
widows have power to adopt in the manner claimed lies upon 
thé party asserting it. The nature ard the amount of evidence 3 
sufficient to shift the onus must vary with the particular cit- 
cumstances of the case. It may however be safely said that 
judicial decisions which have reference to parts of India other 
than the Madras Presidency are not by themselves sufficient ~ 
material upon which to found an affirmative decision. That 
could only be so if the usage were so invariable as to have he- 
come a part of the Jain Law. No doubt, as was held in 
Harnabh Pershad v. Mandil Das (14), judicial decisions re- » 
cognising the existence of a disputed custom among the Jains 
of one place are very relevant as evidence of the existence of 
the same custom among the Jains of another place, but as that 
case equally shows, the evidence that the usage has application 
to the particular case cannot be dispensed with. It is cer- 
tainly not yet possible to accept the view that this custom has 
so often been found to exist that the onus is now shifted on to 
the person who denies it. The Madras Presidency, where 
the single reported’ ruling is against such a custom, cannot be 
the first place in which such a doctrine should be accepted. 
In the absence of any evidence of local usage, therefore, it must 
be concluded that the adoption was not validly performed. 

. N.S. Appeals dismissed. 
PA 
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A [FULL BENCH.] — a 
IN THE HIGH COURT OF JUDICATURE AT Manas. `. 


Present 1 SIR Murray Coutts TROTTER, Kt., Chief 
Justice, Mr. JUSTIGE RAMESAM AND MR. JUSTICE BEASLEY. 


Ramalinga Mudaliar (died) nd others ... A ppellants* 
E (Defendants) 
v. 

S.R. Muthuswami Aiyar and Sons, through 

one of its partners S.R. Muthuswami Aiyar .. . Respondents 
` 4 (Plaintiffs). 
. Interest—Contract for the seda of goods—Comtract not performed—gSuit 
to recover money advenced—Interest whether can be awarded. 

Per Chief Justice and Beasley, J. (Ramesam, J. dissenting) :—In a suit to 
recover money advanced towards a contract fo: the -supply of goéds on the 
ground that the contract was not performed, the plaintiff is not entitled to 
interest from the date of the advance when the contract did not provide for it 
and when no demand was made prior to suit. 

Appeal against the decree of the Court of the First Addi- 
tional Subordinate Judge of Madura inO. S. No. 19 of 1922 
(O. S. No. 163 of 1921 on the file of the Court of the Sub- 
ordinate Judge of Madura) . 

A. Krishnaswami Aiyar for N. Chandrasekhara 
Aiyar for appellants. 

S. Faradachariar and K. F. Sesha Aiyangar for 
respondents . ' 

The Court (the Chief Justice and Viswanatha Sastri, J.) 
made the following 

ORDER OF REFERENCE TO A FULL BENCH 

The Chief Justice—I have had the advantage of perusing the judgment 
about to be delivered by my brother. I think that the difficulty that I feel can 
be shoitly put as follows: This money was not payable under a contract; it 
was money of the buyers’ in the sellers’ hands, which he wag bound in con- 
science to return, as the contract had whoHy failed. 

Assuming, therefore, that the matter is one not covered by the Act, 
we say that equity would compel the seller not merely tq return the money, but 
to pay interest? No English Court would award interest on such a cause of 
action so far as I know, and it seems to me inconsistent with the nature of th® 
remedy. However, as the matter is one of constant recuirence, and as the 
two recent Madras authorities, Rajah of Pittapur v. Ballapragada Pallamraju(1) 
and Abdul Saffur Rowther v. Hamida Biwi Ammal (3), are not very easy to 
reconcile entirely, I think it will be best to refer the matter to a- Fu} Bench. 


Vimoanatha Sastri, J.:—Afppeal by defendants against the decree of the First 
e 


(Additional Subordinate Judge, Madura, in O. S: No. 19 of 1922. 
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F. B. The git was for the recovery of Rs, 10,538-7-0 being the amoun? of principal 
Ramalinga and interest due in respect of a yarn contract entered into on 28th August, 1918, 
Modallar Out of the sum claimed Ry 7,764 represents the balance of advances made on 
v. six different dates; and Rs 2,774-7-o represents the interest thereon at 12 pei 

ce nawani cent, per annum from 28th August, 1918 up to r6th August, 1941. 
and aie One of the questions for consideragjon is whether plaintiffs were entitled 


to claim interest for a period prior to the institution of the suit. It was urged 
before us (1) that the recital in Ex. A precluded the award of interest; (2) that 
“plaintifs were not entitled to any interest as they made no demand prior to 
suit;” (3) that interest at 12 per cent. per annum ought not to have been 
awarded from sst November, 1918 till date of decree; and (4) that interest at 
1a per cent. per annum by way of damages was excessive. F 

Ex A contains the agreement between the parties The portion relied one 
runs*as follows:— e : 


“Out of the amount arrived at the rate of Rs.......... per packet sold 
to you, at ghe time when the delivery of the said bales is made, we shall make 
deduction at the rate of Re... ...... as advance xet carrying any, interest for 
each bale out of the.......... bales purchased.” 


It was contended that since the agreement stated that the advance was not 
to carry any interest, it was not open to plaintiffs to claim any interest The 
vakil for the respondents contended that the agreement contemplated the delivery 
of the bales, and stated the course to be adopted in case of delivery; and that it 
said hothing as to interest being payable in case there was no delivery, and the 
advance amount had to be returned. It appears to me that the contention of 
the vakil for the respondents must prevail. If the contention pf appellants’ 
vakil is accepted, the logical consequence would be that plaintiffs would be 
precluded from claiming back the advance in case there was no delivery. 

The second contention ie based upon the provisions of the, Interest Act, 1839. 
This Act introduced into British India the provisions of S. 28 of Lord Tenter- 
den’s Act (Statute 3 and 4, William IV, Ch. 42); and, according to its provi- 
sions Courts before which “debts or sums certain payable at a certain time 
or otherwise” were sought to be recovered, may, if they thought fit, “allow 
interest to the creditor at rate not exceeding the current rate of interest from 
the time when such debts or sums certain were payable if such debts or sums 
be payable by virtue of some written instrument at a certain date, or if payable 
otherwise, then from the time when demand of payment shall have been made 
in writing, s0'ag such demand shall give notice to lhe debtor that interest will 
be claimed from the date of such demand until the term of payment.” And 
then comes the following proviso —‘Provided that interest ahall be payable in 

5 Al cases in which it ig now payable by law.” It was urged before us that no 
demand was made prior to suit; and that interest could not be awarded by way 
ef damages apart from the provisions of the Interest Act. In support of ‘this 
contention the case of Campbell v. Williams Chard and Ce. (3) was relied 
upon,’ In that 'case plaintiff had on 26th March, 1921, agreed to purchase a 
motgr-car froni defendants and defendants were to overhaul the car before deli- 

° véry.’' Two kuma of Rs” 1,000 and Ra soo'were advanced on 29th March, 1921 
and aoth April, igar: At a trial run ‘bo 16th May, 1941, the car was found 

@ to be not in working order; and, on 17th May, 1921, plaintiff wrote fora refund. 

è This was) followed by a similar. demand on 7th June, 1921, and, on sist 
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October, r9@2, plaintifPs solicitors wrote to the defendants demanding a refund F.B: 
of Rx 1,500 with interest at 9 per cent. The learned Judge (Fawcett, J.) Ramalinga 
held, following the case of Lorden, Chatham and Dever Railway Company v. Mudaliar 
South-Eastern Rativay Company (4), that “interest could not be awarded by Fe 

3 . Muthoswam! 
way of damages apart from the special provisions of the Interest Act” and Alyar 
awarded interest only thom sist October, 1923. and Sons, 


As observed by the @rivy Council in Hw repersexd Roy v. Shamapersaud 
Rey (5), Lord Tenterden’s Act “has given rise to a great number of decisions, 
all of which are not easily reconcilable.” This will also appear on a 
perusal of the judgment of Lord Herschell, L C., in London, Chatham and 
Dover Raikoay Company v. Soxth-Easierx Railacay Company (4). The seme 
emay also be said of the decisions under the Indian Act. In Hurrepersaud Rey 
e Y. Skamapersaud Roy (5) the Privy Council held that independently of the 
4 provisions of the Interest Actên decree might award interest on meme profits 
erom the date of the institution of the suit in which they were claimed. The 
proviso was held to refer “to the state of the law and the practica in India 
independantly of the statute.” In Hamira Bibi v, Zubaida Bib: (6) the ques 
tion arose as to whether or not the widow bf a Muhammadan, placed in posses- 
sion, of her husband’s estate in lieu pf dower, was entitled when called upon by 
her husband’s heirs to account for the rents and profits regeived by her during 
the period of her possession, to claim interest upon the amount of the. dower. 
The Privy Council held that Act XXXII of 1839 had no application and that 
on equitable considerations she ought to be allowed some reasonable compensa- 
tion which was “best calculated on the basis of an equitable rate of interest.” 
In Saumadanappa v. Shivbasdua (7) it was held by Chandavarkar and 
Pratt, JJ, that where the parties were Hindus governed by the law of the 
Mitakshara, Courts in India may, under special circumstances, award interest 
by way of damages when a deposit was wrongly withheld. And this decision 
was arrived at on a consideration of the decision 
of the Privy Council in Hurropersaud Rey Chewdhry v. Shamapersaud Roy 
Chosodhry (5). At page 48 of the report the Lords of the Privy Council refer 
to the proviso and state that it refers to the state of the law and the 
practice in India independently of the statute.” The case, Sausadanappa v. 
Shivbasewa (7) was ieferied to by Fawcett, J, in Campbell v, Williams Chard 
and Ce. (3) and explained on the ground that the decision turned upon applying 
the rules of Hindu Law. In Abdul Safur Rewther v. Hamida Bivi Ammal(2),2 
Bench of this Court (Ayljng and Seshagiri Aiyar, JJ.) held that the Interest 
Act was not exhaustive of all cases where interest is allowable, and that the 
proviso saved cases in which it was legally allowa- 
ble. In that case the suit was for a sum of money which was payable to the 
plaintif (a Muhammadan lady), as and for her shar& on taking accounts of * 
the busthess which was carried on by her father and continued by her 
after his death, and it was held that the proviso applied.In A:enachallam Chettiar 
v. Raja Rajeguera Sethupathi (8) the suit was to recover froma lessee sums 
collected from ryots after the term of his lease had expjred, and,it was held 
following Abdul Saffur Reuther v. Hamida Bisı Am ntal (2) that,interest could be ° 


2. (1919) IL R%2 M 661:36 ML J ie. 
t3. (1923) 25 Bom L R 847.1. ~ 420 (1893) A C 429. e 
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7. (1907) TLR 41 B 354. vo 8. (1921) 42 ML J 74. “ 
° 





’ 
168: THE MADRAS LAW JOURNAL REPORTS. [voL. 


> FB. -awaided fn ‘such collections by way-of- damages although: such aW®Rl bay hor- 
Ramalinga properly be made-under the Interest Act. At-p.-76, Krishnan, J., -says-‘It-is 
Mudal true that there was no contract to pay interest, and that interest was not award- 
v. ble under.the Interest Act eithe1, as there was no demand made for payment. But 
Marhara it ‘is noty settled that, apart from Contract and the Iptérest Act, it is open to 
and the Court to decree interest by way of qquitable -reļief in a prope: case where 
justice, equity and good conscience require it”, . In exkatachalam Chettiar v, 
Poxmuswam: Aiyangar (9) Wallace, J. following Abdul Safu: Rowtha v. 
Hamida Bivi Ammal (2) held that “the Interest Act wa» not exhaustive of all 
cases in which interest is allowable,” P 
There are “three decisions of this Court” where a view was taken opposed 
to that taken in the case in Abdul Saffur Rowther v, Hamida Bivi dmmal (2) p 
and two of them, Kamalammal v. Peetu Meera Lewvai Rothen (10) : and, 
Subrimania Aiya: v. Subramania Aigar and otters (11), have been explained 
by Seahagiri Aiyar, J. in Abdul Safur Roacther v. Hamida Bivi mamal (2) as 
having been-cases under the “Act. Ip Sapnadanappa v. Shrobasawa (7), 
Chandavarkar, J, referring to Kamalammal v. Peau Meera Levva: 
Rowthen (10), says that the attenti#n of the learned Judges who decided that 
tase was not drawn to the observations of the Pnvy Council in Hurrepersaud 
Rey Chowdhry v. Shamapersaud Roy Chowdliry (5). The third case is in _ 
Raya of Pittapur v. Ballapragada Pallamsajw (1) and to it Seshagiri Aiyar, J. 
was also a party. The suit was by a contractor to recover money payable for 
work done under a building, contract which provided that, all work done was 
to be paid for within a reasonable time after it had been inspected and approved; 
and it, wgs held that interest cbuld not be awarded. | | 4 
Mr. Alladi Krishnaswami Aiyar.referred us.to several. English. decisions, 
‘and stated that the decision of the House of Lords in Tendo, Chatham and 
Dover Railway Company. v. . South-Eastern Railway Company (4) 
precluded the award of interest | This decision Was 
‘also relied upon at the bar in Abdul Saffur Rowther v. Hamida Biwi 4minal (2) 
and Seshagiri Aiyar, J. observes as.follows at page 667:— 
“The noble Lords who took part, inm the discussion, especially Lord 
Herschell, point out that there has been a course of decisions in Engand which 
” vied the hands of Courts fiom awarding interdst on equitable grounds, and 
- ‘they regretted that they were obliged on the principle of stare decisis to decline 
to re-open the question. There is no such course of decisions in this country. 
*On the other hand the Privy Council held very edrly that on principles of 
equity, justice and good conscience which are specially referred to in the Civil - - 
Courts Act, the Courts in India are at liberty to award interest in cases not 
o Sining within the purgiey of the Interest Act. The Indian Courts have 
followed this rule for a long time The Courts in this country therefore aré 
ie hampered- in the exercise of their equity jurisdiction in the same way “that 
the English Courts have been.” | . 
These observations-were approved by Krishnan, J. in Aiunachalam Chettiar 
v. Raja Rayeswara Sethupathi (8) 


I. (igi) ae MeL 18. 2 (1919) PLR 42 M 661 at 664:36 ML J 456 
@ 4. (1893) AC 429. 5 (1878) [LL R3 C 654: 5 I'A 31 at 38 (PO). 
° 7. (1997), ILR 31 B:354 at 359 © . 8, (r931) 42 ML J 74 at 78 * 
9. (1924) 47M LJ 312. ro. (1897) 1L RaoM48r:7 ML J 263. 
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In Im se Marshall and Salts Contract (12) the decree was for the return 
of a deposit, with interest at 4 per cent. from the day when it was paid; although 
the agreement under which the deposit was made did not provide for interest. 
So also interest on the deposit amount was decreed in Ie re Hargreaves and 
Thompson's Coxiract (13). In Startup v. Cortaxci (14), where the action was 
in assumpeit for breach of 4 contract to deliver linseed, the decree was for the 
return of the sum advanced with interest. In Farquhar v. Farley (15), where 
an auction-puichaser sought to recover from the auctioneer the amount of his 
deposit on the ground that a good title was not made out, there was a decree for 
its return with interest. Gibbs, C. J. observes at page 595:— 


“In many cases it has been held, that on the mere fact of one man having 
in his hands the money which belongs to another, interest is recoverable.” 


a There being a conflict between the decisions of this Court in Kemalasmal 
v. Peen Meera Levvai Rewthen (10), Sxbramania Aiyar ‘v. 
Sabramania Aiya: and othas (11) and Rajah of Pittepur v. Balla- 
bragada Pallamraju (1) on the one hand and the decisions in Abdu} Safur 
Rowther v. Hamida Bier Ammal (2), Arumachellam Chettiar v. Raja Rajemoara 
Sethupai/fn (8) and Venkatachalam Chettiar’ v. Ponnusosmi Aizaugar (9) 
on the other hand and the question whether in such cases as the present, interest 
ought to be allowed or not being one of great impottance to the mercantile 
community, my Lord considered it best to refer the question to a Full Bench. 
In this view I respectfully agree. The question referred will be:— 


“In a suit to recover money advanced towards a contract for the supply 
ef goods on the giound that the contract was not performed, is the plaintiff 
entitled to Interest from the date of the advance when the contract did not 
provide for it, and when no demand was made before sait?” 


The other question for consideration is whether there was any breach on 
the part of defendants. The contract was for the supply of two lots of ṣo bales 
each, and the bales which defendants had to supply were to be got from third 
persons These third persons were in their turn to get the bales from others 
and so on in regular succession till the chain reached the Madura Milla. Higher 
up the chain stood plaintiffs, and they defaulted to supply the bales to their 
vendees. It was contended that, having themselves failed to supply the bales, 
and the contract having been for the supply of specific goods, they made it 
impossible for defendants to perform the contract, and could not consequently 
complain of any breach of contract on the part of defendants. In a similar 
case (Appeal No. 459 of 1924) which came before us recently, gry Lord held 
that each contract in the chain was to be treated as a distinct contract; and 
that it was no answer for the parties to it to allege a breach in the chain higher 
up, I agreed with the view taken by my Lord, and exprgss the same opinion 
in this case also. So plaintiffs will be entitled to the refund of the advance, 


4 


and the question whether, they are to get interest on the sum advanced will aee 


depend on the answer to the reference. 








1. (1920) 40 MLJ 18. 7 
a. (1919) ILR4aaM 661:36 ML f 456. å 
8. (1921) 4a M LJ 74. » * g. (1924) 47 ML J 312. 
1o. (1897) IL Rao M 481:7M L J 263. 
: tr, (1908) IL R 31 M aso: 18 M L J 245. 
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The Court expressed the followinge 


OPINION — The Chief Justice But for illustration (r) 
to S. 73 of the Indian Contract Act, I should have felt very 
little difficulty about this case. It was a case of a sale uf goods 
where the buyer agreed to pay considerable sums of money by 
way of advance before the due time for delivery of the goods 
and where the seller defaulted in the end and did not delivei 
the goods he had contracted to deliver. Under the contract the 
advances were merely in anticipation of the purchase price and 
there was no provision that interest on them should be credited 
to the buyer against the final adjustment. In this case the buyer 
has brought a suit in which he has not pressed for his ordinary 
remedy, namely, the difference between the contract price and 
the market price at the date of breach but has merely asked for 
the return of his deposit with interest. The question that has 
been referred to us is whether, if he elects such a remedy, he 
can have back not merely his deposit, which is not contested, 
but interest upon it during the time that it was in the hands of 
the seller. 


It is not now seriously contested that if his claim for the 
return of his\ deposit as advance is to be regarded as being in 
‘any way corresponding to the common law claim for the return 
of money had and received to his use as on a failure of con 
sideration, he cannot be entitled to interest. Lord Tente: den’s 
Act, 3 and 4 William IV, Ch. 42, S. 28 obviously does not 
provide for such a case as this and I think it is quite clear that 
the Indian Interest Act of 1839 is a mere repetition for this 
country ofthe provisions of Lord Tenterden’s Act. 


= But the plaintiff puts his case on a differetit ground. ~ He 


eo 


puts it as a clam by way of damages flowing from the breach 


em, of contract of the seller and it is quite clear that if he has two 


causes of action he is entitled to pursue only one of them and 
give up the other, namely, the cause of action for money had 
and received to his use. It was practically agreed during the 
discussion that if the plaintiff’s contention was right he would 
be entitled to claim damages under two heads; he will be 
entitled (1) to the difference between the contract and -the 
market price, and (2) in addition, to interest in the nature of 
damages for being kept out of the money which he paid as 
. 


te 
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advances. “ If the latter claim is well founded, it cannot 
prejudice the plaintiff that he has not thought it worth while 
to pursue the former. On general principles that contention 
seems to me unsound, and I think one must test it on the footing 
that if the plaintiff wis right at all he can recover damages 
under both these heags cumulatively although he has only 
chosen in this particular instance to ask under one. It appears 
to me that the contract having been broken, all that the plaintiff 
can be entitled to ‘is to be put in the same position as if it had 
been carried out.Had it been carried out, he would have been in 
this position; he would have advanced money under the contract 
without interest and he wauld have received the goods at the 
comtract rate. Instead, we are to deal with it on the footing 
that he goes into the market and has to buy correspending 
goods at a higher rate. That which puts him where he ought 
to have been if the contract had been carried out is to get the 
difference between the contract price and the market price plus 
the amount of the advance that he made which ex hypathesi 
would not have borne interest if the contract had been execut- 
ed. If he is to be given interest on his advance as well as 
the difference between the contract and the market rate, he is 
being enabled to put money into his pocket which he would not 
have had, if the contract had been carried out. 

I believe the difficulty has arisen owing to the common 
practice of plaintiffs to abandon their proper remedy, that is, 
the difference between the contract and the market rate and sue 
only for the return of the advance. The practice arose during 
what is known as the speculation period when it was almost 
impossible owing to the suspension of busutess to ascertain 
what the market price on any given date was. In a case 
where a plaintiff says: “I am no doubt entitled to damages on 
the ordinary basis, but it is almost impossible tp ascertain 
them and I am content to take my advance back with interest” 


and the defendant accepts that as a rough and ready estimate a 


of what the damages on the ordinary basis Would work out 


at, there is no difficulty. But I cannot see that the plaintifles 


is entitled to enforce such a course on an unwilling defendant. 
To take any other view appears to me to be giving the plaintiff 
not merely an indemnity but a bonus. I am, therefore, of 
opinion that where a plaintiff without the consent of the defend- 
ant elects only to sue for the return of his deposit giving up 
his: claim to damages hased on the differ- 
ence between the contract and market rate, he cannot recover 


interest on his advance. 
e 


F. B. 


Ramalinga 
Mudallar 
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Muthuswami 
Alyar 
and Fons, 
Coutts 
Trotter, C. J. 
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F. B. As to illustration (r) to S. 73 of the Contract Act, I + 
Ramalinga admit the difficulty which it creates. I am content for myself 
Mudaliar to say that it does not deal with a case of a sale of goods and 

Mutheswami that I cannot conceive that the Indian Legislature intended by 

Alyar so remote a side-wind to upset the settlêd principles of the 
English common law as to the measure pf breach of damages 
Coutts in contracts of sale. , 

The only other difficulty that pressed upon me is the deci- 
sion in Startup v. Cortazzt(14) which does look very much like 
an authority for the plaintiff in this case. The correctness of 

- that decision has been questioned in such standard works 4s 

Blackburn and Benjamin and I can enly say for myself that I 4 

am quite unable to understand on what principles it proceeded. 

I hayesnot thought it worth while to discuss the Indian cases. 

They have been fully considered in the referring judgment of 

Viswanatha Sastri, J., and in the judgment about to be deliver- 

ed by my brother Ramesam. We are really sitting here to 

resolve as best we can for this Court the conflicting views 
expressed in these cases. 

I desire to point out that if the plaintiff is entitled to 
interest, I do not see over what period it is to be calculated. 
He was clearly entitled to none up to the date of breach because 
up to that time it was in the contemplation of both parties that 
thc money should remain in the hands of the seller. For any 
period after that and before the plaintiff launched his suit it 
appears to me that he has himself to blame if sucha period 
existed. By deferring the filing of his plaint he cannot cast 
an additional burden on the defendant. As for the period 
between the filing ‘of his plaint and the determination of the 
suit, he is entitled to interest in the ordinary way and he will 
get it. 

I think that the state of the case-law in this country may 
have misled the plaintiff as to the true nature of his remedy 

eand that if he now desires to go to the Court below and en- 
deavour to prove damages on the basis of the difference be 
etween the market and the contract price, he ought to be allowed 








to do so. 
Ramesam, Js Ramesam, J. — The facts of this appeal are stated in the 
e réferring judgment of Viswanatha Sastri, J., and need not be 


repeated. The question referred to the Full Bench is, whe 
e ther the plaintiff is entitled to interest on the amount advanced 
° on a contract for sale of goods, to a refund of which he’ is 
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admittedly entitled. The appellant’s contention is that under 
the Interest Act, he is not entitled to interest. - The respond- 
ent contends first, that the matter does not fall under the scope 
of the Act and secondly, that, even if it does, it 
falls under the eroviso according to which “ interest 
shall be payable in all tases in which it is now 
payable by law”.® He contends that interest can be 
recovered as damages under S. 73 of the Contract 
Act. The Interest Act is based upon S. 28 of Lord 
Tenterden’s Act, 3 & 4 William IV, Ch. 42. I 
‘would therefore first refer to the English Law on 
‘the question. In De, Havilland v. Bowerbank (154) 
and De Bernales v. Fuller (16) Lord Ellenborough, C. J ., dis- 
allowed interest in actions for money had and received. These 
were sought to be distinguished in Calton v. Bragg (17) on 
the ground that the plaintiff’s actibn in the last case was on a 
running account between the parties, in the course of which the 
plaintiff had supplied the defendant with goods, and also lent 
him several sums at different times. The Court held that 
interest is, not allowable by law when money is lent generally, 
without a contract for it expressed, or to be implied from the 
usage of trade, or from special circumstances or from written 


securities for the payment of principal money at a given time. 
Lord Ellenborough, C. J. observed : 


“The mere form of the count cannot make any difference in this respect, 
for in most cases it happens that a plaintiff may either frame his count for 
money had and received, or for money lent. If imterest were due in this case, 
why should it not also be due wheie goods are to be paid for at a certain day, 
when that time arrives, as Baron Montagu in one of the old cases is stated to 
have held; or in any other case where money is to “be paid at a certain day? 
Those cases press closely upon the present. If there were any general rule 
for interest to run upon money due, why should it not be allowed upon all book 
debts? Juries would give ear readily enough to such a direction: but I dare 
not vary from the practice which hes long prevailed in all th® Courts of Wes- 
minster Hall. If it be fit that the whole course of our proceedings in respect 
to giving interest should be. recast, it must be done by Act of Parliameagt. 
Where one directs his agent to advance money to another, what difference con 
it make as to the point of interest, whether he afterwards counts for money 
had and received or for money lent. If interest were demandable genefffty 
upon money due, why should it have been thought necessary to introduce, as it 
has prevailed in practice, x particular count for interest agreed to be paid 
where the law would have given it without such an agreement. Buf in 
fact there has Been no instance of its peing allowed except upon written securi 
ties for the payment of money at a given time, or upon an express or implied 
agreement for it” od 


154. (1807) 1 Camp 50. 16. (1810) 2 Camp 426. 
17. (1812) 15 East 223: 104 E R 828. 
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This was followed in Higgins v. Sargent (18). ¢ There 
the action was upon a policy of insurance. The next case 
that may be referred to is Page v. Newman (19). The action 
was to recover money lent. Lord Tenterden, C. J., followed 
the last two cases. So far all the cases Melate to actions in 
which money was to be paid to the plaintiff gs part-performance 
of the contract, whether it is a contract a loan or goods sold 
or insurance. It is at this stage that the Statute 3 and 4 of 
William IV was passed. The next case I would refer to is 
Gosbell v. Archér (20). In that case the lands of defendant 
were put up by him for auction. The plaintiff paid a deposit.” 
A written memorandum of the contragt was signed by the auc- ° 
tioneer’s clerk who was held not to be the agent of the defend~ 
ant. The defendant could not make out a title and the plain- 
tiff sued to recover the amount deposited. It was held that 
he could not recover interest. The only question discussed by 
the learned Judges (Lord Denman, C. J., Littledale and 
Williams, JJ.) was whether the receipt given by the auctioneer’s 
clerk fell under S. 4 of the Statute of Frauds. It was held it 
did not. No other question was discussed, and therefore 1 
do not think the appellant can very much rely upon this case. 
As there is no contract which could be proved, there could be 
no breach of contract and no claim for damages. The same 
remarks would apply to the next case strongly relied on by the 
appellant, namely, Walker v. Constable (21). The plaintiff 
based his action on the allegation that he contracted with de 
fendant for the purchase of an estate, the sale being by auction 
and that he afterwards abandoned the contract. There was 
also a count for money had and received. It was held he 
could not recover interest as the specific contract could not be 
proved, x not being reduced to writing and the Statute bf 
Frauds proved an obstacle to the proof of the contract. In 
Farquhar vy. Farley (15) the action was by a purchaser at an 
auction but the subject-matter of the sale was not real pro- 


‘e perty but the reversionary interest in bank stock. Plaintiff 


sued to recover back his deposit and it was held that he was 
entitled to recover interest also. Gibbs, C. J. says : 

“The plaintif sues, and alleges as a part of the damage, which he says, 
he has sustained, that he Has lost, from the time when the contract ought to 
have “been completed the “use of the sum which he had deposited towards his 
performance*of the contract. There wase case tried before Lord Ellenborough, 


@ 15. 7 Taunt 592. 18. (1823) 2 B & C 343. 
19. (1829) 9 B & C 378: 109 E R 149. 
ao. (1835) 2 Ad & El s00 : 111 E R 193. 
21. (1798) 1 Bos & Pul 306: 126 E R 919. 
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C. J., hamily distinguishable trom the present [De Bernales v. Wood (22)]. 
That was an action in which the plaintiff recovered back a.deposit from the 
“auctioneer himself; so it went even further than I should have thought it 
Necessary to carry the law in the present case. In many cases it has been held 
that on the mere fact of one man having in his hands the money which belongs 

tn another, interest is recoverable.” i 
It is true thatethe last sentence of Gibbs, C. J. is some- 
what indefinite and does not state any principle but the earlier 
sentences show that the action was regarded as one for damage 
for breach of contract and in this respect it was not distinguish- 
eable from De Bernales v. Wood (22), which relates to the 
esale of a real estate, and in which Lord Ellenborough, C. J. 
awarded-interest as “special damage’. It seoms to me “that 
this case is not inconsistent with the cases cited by the appel- 
lant and supports the respondent’s contention that where there 
is a breach of contract, interest may be awarded as damages 
and in such a case the Act does not affect the right. The Act was 
not expressly referred to by the Court. Here I may refer 
to the very early case of Flureau v. Thornhill (23). In that 
case there was a sale by auction of a certain leasehold. The 
defendant could not make out a title. Then the defendant 
offered to the plaintiff his deposit with interest and costs. The 
plaintiff claimed a further sum as damages for the loss of the 
bargain. It was held that plaintiff was not entitled to any 
damages for the loss of the bargain. Blackstone, J., said: 
“ If the vendor has not a good title, the return of the deposit 
with interest and costs is all that can be expected.” The 
rule has been adopted in later cases, for example, in Bain v. 
Fothergill (24), In re Marshall and Salts Contract (12) and 
In re Hargreaves and Thompson’ Contract (13) ; 
in all these cases the rule of law laid down in'1476 was 
adhered to, but this principle that there can be no damage for 
the loss of the bargain is peculiar to English Law and has not 
been adopted in India. But this has nothing to do with the 
„other principle adopted in the English cases according «o 
which the deposit could be recoverable with interest. I do 
not think these cases can be distinguished on the ground that 
interest was in substitution of the damage for the loss of the 
bargain. I do not think it has been stated anywhere in that 
form. The real ground for the award of interest in all these 
cases is that it is a damage flowing from the breach of contract 
12. (1900) 2 Ch aaa, 15. (1886) 32 Ch D 454. ° 

aa. (Iba) 3 Camp 258. 
23. (1776) 2 BI r078: 96 E R 685. 
24. (1874) LR7 HL 158. 
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and therefore interest can be awarded. No exteption is 
made in S. 28 of Lord Tenterden’s Act in favour of con- 
tracts relating to real estates. If the Act is to be construed 
as applying to damages for breach of contract also and is not 
to be confined to moneys recoverable on tie basis of perform- 
ance of a contract one has to say that the English cases decided 
after the Tenterden’s Act were erroneously decided, but seeing 
Bain v. Fothergill (24), is a decision of the House of Lords, it 
is impossible to say so. It seems to me that the proper way of 
explaining the cases relating to real estate is that they did not 
fall within the purview of the Statute or at any rate were. 
covered by the proviso. Therefore,,in all these cases interest” 
was recoverable as damages for breach of a contract and not om 
account pf any peculiarity of English Law. ‘This was the 
view of Lord Ellenborough, C.J., in De Bernales v Wood(22) 
where he relied on the former case. The next case I would 
refer to is Fruhling v.Schroeder and others (25). In that 
case a sum of money which the defendant had received for 
J and for which interest was allowed in favour of J was trans- 
ferred to plaintiff at J’s request. It was held that the plaintiff 
could not recover interest. The Court considered it as a 
case of money had and received and disallowed interest follow- 
ing De Havilland v. Bowerbank (15a), De Bernales v. Ful- 
ler (16) and Walker v. Constable (21). It seems to me 
that this case was clearly covered by the Act and cannot help 
the appellant in the present case. The action in that case 
cannot be said to be one for damages for a breach. ~ There is 
no contract between the plaintiff and the defendant. In 
Startup v. Cortazzi+(14) the suit related to damages for a 
breach of contract to deliver a quantity of linseed. It was 
held that the plaintiff was entitled to recover (1) the return 
of the money advanced, (2) interest on it, and (3) difference 
between the contract price and the price at the date of perform- 
apce. Itis true there are not many cases in English 
Reports similar te this case in which both damages for Joss 

the bargain and interest on the advance were given. It is 

o true that some remarks have been made against this case 
in Blackburn on Sales at pages 555 to 556 and in Mayne on 
Damages, gth editign, pages 184 to 186. In the former it 
is said that the report was obscyre, in the latter it is said that 
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it is difficalt to find the principle. But I think what was being 
discussed is the question relating to the damages for the loss 
of bargain whether the difference should be between the con- 
tract price and the price at the date of trial or the price at the 
date of performancé or at the date of breach. The case has 
been referred to without any adverse comment in Benjamin on 
Sales, page 1096 and in Halsbury’s Laws of England, Vol. 25, 
page 271, section 472 and has never been judicially dis- 
approved. But whatever doubts there may be on this ques- 
tion in English Law it seems to me that the principle of the 
dase of Sfartup v. Cortazzi (14) was adopted as illustration 
tr) of S. 73 of the Contract Act. This illustration shows 
that not only the advance for the passage to Sidney and not 
only the difference between higher freight that the plaintiff 
had to pay but also the interest on the advance could be re- 
covered. It seems to me that where a defendant breaks the 
contract, and does not refund any advance paid to him the 
interest and the advance is one of the items of damage neces- 
sarily flowing from the breach. In English Law in the case 
of real estates it may be there is no other item of damage for 
loss of bargain, but in the case of other contracts in English 
Law and in the case of all contracts in Indian Law, the advance 
money and interest on it were regarded as an item of damage in 
addition to the difference of price. I do not see any reason 
to think that illustration (r) was not deliberately put under 
the Act and was a slip and that therefore we ought not to 
follow it. On the other hand, it seems to me to stand to 
common sense and shows that the decision in Startup v. Cor- 
tazzi (14) was adopted by the Indian Legislature. 


The decision of the House of Lords in London, Chatham 
and Dover Railway Company v. South-Eastern Railway Com- 
pany (4) is not against the respondent, for the case there re- 
lated to sums recovered in performance of contract and was 
therefore covered by the Act. In that case Lord Herschell 
said at page 437 : ki 

“I think that when money is owing from one party to another and tê? 
other is driven to have recourse to legal proceedings in order to recover the 
amount due to him, the party who is wrongfully withholding the money from 
the other ought not in justice to benefit by having that money in his possesejoh 
and enjoying the use of it, when the money ought to be in the possesajon of the 
other party who is entitled to ite use. Therefore, if I could see my way to do 
so, I should certainly be disposed to give the appellants, or anybody in a similar 


position, interest upon the amount withheld from the time of action brought at 
A 








4. (1893) A C 429. 14. (1835) 150 E R 77, 
R—98 7 








F. B. 
Ramalinga 
Mudallar 


”. 
Muthuswaml 
Ai 
and 


Ramesam, J. 


778 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


all events. But I have come to the conclusion, upon a consideration of the 
authorities, agreeing with the Court below, that it is not possible to do so.” 

I have already said that that case was not a case of 
damages for breach of a contract. Lord Shand said : 


“I regret that the law of this country in regard to the running of interest 
is not like the law of Scotland.” 6 


In Johnson v. Rex (26) Lord Macnaghten said at 
page 822: 

“In order to guard against any possible misapprehension of their Lord- 
ships’ views, they desire to say that, in their opinion, there is no doubt whatever 
that money obtained by fraud and retained by fraud can be recovered with 
interest, whether the proceedings be teken in a Court of Equity or in a Court 
of Baw or in a Court which has a jurisdiction both equitable and legal.” 

I think the principle underlying this dictum is that in suah 
a case interest was recoverable as a damage for the fraud 
whether arising in contract or in tort. In that case the Crown 
intentionally brushed aside all questions of fraud and accepted 
repayment of money paid by mistake. So, no interest was 
allowed. Itcannot help the appellant. In In re Hargreaves 
and Thompson’s Contract (13) Lindley, L. J., said : 

“But all such damages as interest and expenses of investigating the title, 
which, although they are called damages are matters rather for computation 
and taxation then for an inquiry, the Court has authority to order to be paid.” 

This is in consonance with the view of Ellenborough, 
C. J., in De Bernales v. Wood (22) and Gibbs, C. J. in Far- 
quhar v. Farley (15). This was followed in Jn re Marshall 
and Salt s Contract (12). 

I do not think it is necessary to discuss the Indian cases at 
great length. In view of Lord Davey’s observations in Ganesh 
Baksh v. Harihar Baksh (27) it cannot be said that the obser. 
vations in Kamalammal v. Peeru Meera Levvat Rowthen (10) 
on S. 73 of the Contract Act are final. I come to the conclu- 
sion that in all cases where there is a breach of contract on the 
part of the°defendant and the plaintiff is entitled to damages 
for the breach, he is entitled to interest on any sum advanced 
‘to a refund of which he is entitled, besides any other item of 
damage to which he may be found also entitled. My answer 

the question referred to the Full Bench is in the affirmative. 

After I have written the above, I have had the advantage 
of perusing the judgment of my Lord the Chief Justice and 
while regretting Ihave to differ from him I wish to add a few 


. words with reference to it. “If the matter is one of purely 





10. (1897) IL R20 M 481:7 M L J 263. 12. (1900) 2 Ch aoa. 
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ascertainirfy the English law, I would not perhaps differ from 
my Lord’s judgment. Even assuming that the view I have 
taken above of the English law is erroneous, I am of opinion 
that the Indian law as expounded in the Contract Act is 
different. i 


In the first plaæ I do not see anything unreasonable in 
allowing the relief as an heading of damage. It is a relief in 
addition to the difference of prices. I do not see that giving 
such a relief places the plaintiff in a better position than if the 
contract was carried out. We are all agreed that, up to the 
date of performance (or breach) the plaintiff is not entitled 
to interest. But after the said date, when the defendant 
bteaks the contract and does not return the money, the plaintift 
has to spend other money from his pocket to get similar goods 
in the market. He will be out ofeproperty twice over. When 
he wants goods, it is reasonable he should spend their price 
once but when he is asked to spend twice over, I do not see the 
justice of depriving him of interest. I do not see that he gets 
any bonus in addition to indemnity. There must be some 
interest between the breach and suit and I do not think it is) a 
fair answer to say to the plaintiff that he has to thank himself 
for the delay however reasonable it is. | But I have not to find 
reasons for my view or to justify illustration (r) to the Con- 
tract Act. The illustration is there, and after the remark of 
Lord Shaw__Mahomed Syedol Arifin v. Yeoh Ooi Gark (28) 


where he says: 


“Tt is the duty of a Court of Law to accept, if that can be done, the 
illustrations given as being both of relevance and value in the construction of 
the text. The illustrations should in no care be rejected because they do not 
square with ideas possibly derived from another system of jurisprudence as to 
the law with which they or the sections dea)” 


and Lord Atkinson in Lala Balla Mal v. Ahad Shah (29). I 
cannot ignore if even if I wish to. I am not able to avoid it 
by saying that the actual illustration relates to freight and nof 
to sale of goods. I am not able to see any difference in prin- 
ciple between the two. > 


I agree that, in the view of the majority, the plaintiff may 
be given an opportunity to prove the difference in prices if,he 
chooses to do so. I understand we are all agreed that plain- 


tiff is entitled to interest on the deficit from the date of the | 


plaint. 








28. (1916) 2 A C 575 at 581. 29. (1918) ss ML J 614 at 617 (P C). 
e 


. F. B. 
- Ramalinga 
Mudallar 
” 
Muthuswami 
Alyar 
and Sons, 


Beasley, J. 





e 
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Beasley, J. — 1 have had the advantage of rtading the 
judgment of the learned Chief Justice and am in entire agrec- 
ment with it, and only desire to add a few observations with 
regard to illustration (r) to S. 73 of the Indian Contract Act 
and as to how far such illustration must be taken to be part of 
the statute because that is the only diffigalty I felt about this 
case as interest is clearly allowable if this illustration must be 
taken as part of the statute. 

In the first place it illustrates a remedy in damages quite 
contrary to the now well-settled principles of the Common Law 
of England with regard to the measure of damages for brea 
of ‘contract for sale of goods, and secondly it does not appear 
to be based upon any reported or now accepted decision either 
in England or in India and furthermore it is not a case of 
breach of contract for sale pf goods at all. 


I can see no authority whatever for that illustration except 
Startup v. Cortazzi (14) which is not now good law. But 
the question that arises of course is how illustrations to sections 
of statutes are to be treated ? This question has been con- 
sidered in two reported cases in the Privy Council. * In Maho- 
med Syedol Arifin v. Yeoh Ooi Gark (28) Lord Shaw on 
page 581-says: 

“On the second point their Lordships are of opinion that in the construc- 
tion of the Evidence Ordinance it is the duty of a Comt of Law to accept, if 
that can be done, the Ulustrations given as being both of relevance and value 
in the construction of the text. The illustrations should in no case be rejected 
because they do not square with ideas possibly derived from another system of 
jurisprudence as to the law with which they or the sections deal. And it would 
require a very special case to warrant their rejection on the ground of their 
asgomed repugnancy to ‘the sections themselves. It would be the very last 
resort of construction to make any such assumption. The great usefulness of 
the illustrations, which have, although not part of the sections been expressly 
furnished by the Legislature as helpful in the working and application of the 
statute, should Sot be thus impaired.” 

The other case is Lala Balla Mal v. Ahad Shah (29). 
On page 617 Logd Atkinson says: ; 

‘Four illustrations are given. These are to be taken as part of the statute.” 
= That is the only reference to this point in the whole of 
the judgment. 

e: I do not take either judgment to mean that under every 
circumstance an ilfustration must be taken as part of the sta- 
tute. All that in my view is meant is that a Court should not 
lightly disregard the illustrations merely because they do npt 


14. (1835) 150 ER 71. 28. (1916) 2 A C 575. 
ag. (1918) ss ML J 614 (PO). 





LI] THE MADRAS LAW JOURNAL REPORTS. 781 
` e 


seem to be in accord with generally accepted ideas as to the 
Jaw in other places. 

In the present case there is no question that the illustration 
is in direct conflict with English decisions and is en- 
tirely opposed to the settled principles of the English law as 
to the measure of damage in such cases_and moreover it 
deals with a case of a different nature to this. 


In my opinion we are not obliged to accept the N 
tion as stating the intention of the Legislature in a case of 


damages for breach of contract for the sale of goods ; and I 
.do not feel myself bound by that illustration. 


I agree with the le&rned Chief Justice that this claim for 
fnterest cannot be allowed. 


N.S. Reference amswered in the negative. 


PRIVY COUNCIL. 
(On appeal from the High Court of Judicature at Patna) 


PRESENT -_ViscounT DUNEDIN, LORD ATKINSON AND 
Mr. AMBER ALI. 


Saiyid Jowad Hussain ... Appellant* 
v. 
Gendan Singh, since deceased, and others ... Respondents. 


Civil Procedure Code (P of 1908), O. s4—Morigage suit—Preliminary 
decree în February 1915 for payment avithin six momths—Mortgagee’s appcal 
therefrom dismissed tx May 1917—Mortgagec’s application for final decree in 
February 1919—Limiiatiom Act, 1908, Second Schedyle, Ari. 181—Date from 
whick time runs for limitation. 

Where, in a mortgage suit, a preliminary decree is made for payment by 
the mortgagor to the mortgagee, under O. 34 of the Civil Procedure Code, 1908, 
of a specified sum within a certain period, and an appeal frgm that decree is 
sabsequently dismissed, the time for limitation under the Limitation Act, 1908, 
Second Schedule, Art. 181 (e. g. to obtain a final decree under O. 34, R. 5) 
runs, not from the date fixed in the original preliminagy decree for payment. 
but from the date of the subsequent decree of the Court of Appeal which dis 
missed the appeal, this [atter being the only final decree. agin 

Abdal Majid v. Jawahir Lal, (1914) I L R 36 A 350:27 M L J 17 (PC) 
referred. 

Madiko Ram v. Nihai Singh, (1915) I LR 38 A ar overruled. y 

” Gajadhar Singh v. Kisha Jiwan kal, (1917) ILR 39 A 641 approved. 
Appeal from a decree dated the 22nd March, 1922 of® 
tħe High Court (Das and Adami, JJ.) which didmissed an 


m 














*P C Appeal No, 28 pf 1924. rth June, 1926. 
e 


F. B. 


Ramalinga 
Modaliar 
v. 
Mathuswam! 
Aiyar 
and Sons. 





Beasley, J. 


P.C. 
Salyid Jowad 
Hussain 
v. 
Gendan 
Singh. 


N 
P.C. 





Salyld Jowad 
Husain 


v. 
Gendan 
Singh, 
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appeal from a decree dated the 30th April, 1919 of the Sub- 
ordinate Judge of Gaya (R. Ghose, Esq.) made on an appli: 
cation for a final decree on a mortgage under O. 34, R. 5 (2) 
of the Civil Procedure Code, 1908. 

On the 31st March, 1996, the appellant borrowed 
Rs. 2,500 with interest at 10 1/2 per gent. and compound 
interest, on the'security of a mortgage of certain properties. 
On the 14th May, 1914 brought a suit on the mortgage-bond 
against the appellant in the Court of the Subordinate Judge of 
Gaya, claiming Rs. 52,751-3-6. The appellant contended. 
that he had paid three sums towards the debt, viz.(#) Rs.1,350, 
on the 8th March, 1907, (ii) Rs. 119783-8-3 on 'the.gth Octo- 
ber, 1907, and (is) Rs. 8,127-8-0 on the roth September. 
1908, that these payments had been duly endorsed on the 
bond, but that the mortgagees had later erased the second and 
third endorsements, and accordingly allowed in the suit for the 
first payment only. The Subordinate Judge accepted the 
contention of the appellant, and on the 23rd February, 1915 


made the usual preliminary mortgage-decree for payment . 


within six months of Rs. 15,620-2-6 (including interest). The 
mortgagees appealed against the allowance of the said two 
items, but the High Court dismissed their appeal on the 21st 
May, 1917. It was not till the 21st February, 1919 that the 
mortgagees applied to the Subordinate Judge under O. 34, 
R. 5, for the preliminary decree to be made absolute, where- 
upon the appellant contended that their right to make such 
application was, under the Limitation Act, 1908, Sch. II, 
Art. 181, barred upon the expiry of three years from the 
23rd August, 1915,*the date fixed for payment. Both the 
Subordinate Judge and the High Court overruled this conten- 
tion, holding that the final decree, from which time could 
begin to run for limitation was that of the High Court on the 
21st May, 1917, which dismissed the appeal of the mortgagees 
fgom the original preliminary decree. The appellant now 
appealed to His Majesty in Council.. 

«æ 4. Majid for appellant The decree nisi having been 
made on the 23rd February, 1915, and payment thereby fixed 
for not later than the 23rd August, 1915, the time for limita- 
tior under Art. 184 of Act IX of 1908, Sch. II expireg three 
years from the latter date. There was no application or 

wrder of any Court to stay proceedings under the decree of 
the 23rd February, 1915, and the mortgagees had ample time 
and opportunity after the High Court judgment of the 21st’ 
May, 1917 and before the 23rd August, 1918 to apply for an 
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absolute decree. The High Court has confounded Art. 179 
of the old Limitation Act (XV of 1877) with Art. 181 of the 
present Act. Art. 181 of the present Act corresponds to 
Art. 178 of the old Act, and Art. 179 of the old‘Act, which 
corresponds to Art.°182 of the present Act, is inapplicable tu 
cases like the present. Further, the appeal in,1915 was not 
against the decree as a whole, but as against two specific items 
in the account, and the dismissal of the appeal did not affect 
the preliminary decree; the High Court did not affirm ‘it nor 
had it jurisdiction to do so. Banerji, J. in Gajadhar Singh v. 
Kishan Jiwan Lal (1) seems to overrule his own earlier 
judgment in Madho Ram v. Nihal Singh (2) but it is submit- 
ted that the prior judgment is to be preferred. 

A. M. Dunne, K.C. and E. B. Raikes for respondents 
referred to Abdul Majid v. Jawahir Lal (3). 


1th June, 1926. The Judgment of the Board was deli- 
vered by 


ViscouNT DUNEDIN +—In this case the plaintifs were 
` mortgagees under a registered mortgage bond granted by the 
defendant? They raised action for the sum of Rs. 52,000 
odd, said to be due under the mortgage. The defendant 
denied that the whole sum was due, as he said the plaintiffs 
had not given him credit for two sums of Rs. 11,000 odd and 
Rs. 8,000 odd, which he had paid, such payments having ori- 
ginally been endorsed on the bond, but the endorsations having 
been erased by the plaintiffs. 


The Subordinate Judge gave effect to this contention, but 
made the ordinary preliminary decree, for the sum of 
Rs. 19,000, being the sum due, with proper computation of 
interest, after allowing credit for the above-mentioned two 
sums. The date of this decree was 22nd February, 1915. 
The six months of grace for payment would, thefefore, expire 
on the 22nd August, 1915. The mortgagees appealed against 


the decree. The appeal was heard, and the appeal dismisséd 
on 21st May, 1917. 


On the 21st February, 1919, application was made fo¥a 
final decree. The defendants opposed the application on 
the ground that it was time-barred under Art. 181 of „the 
Schedule to the Limitation Act, 1908. The terms,of that 
Article of the Schedule are: “Applications for which no period 


of limitation is provided elsewhere in this Schedule; period of” 





1. (1917) ILR 39 A 641. 2. (1915) ILR 38 A ar. 
3. (1914) ILR 36 A 2350:27 ML J 17 (PC). 
e 
s 


P.C. 





Saiyid Jowad 
Hussain 
v. 
Gendan 
Singh. 


Viscount 
Dunedin. 
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limitation three years; time from which period beg*ns to run, 
when the right to apply accrues. 

The three years had expired or had not expired score 
ing as computation fell to be made, as the defendants urged, 
from the time fixed for payment by the original decree; or, as 
the plaintifs urged, from the date of the dismissal of the 
appeal. The Subordinate Judge gave effect to the conten- 
tion of the plaintiffs. 

On appeal the Court of Appeal upheld the decision of 
the Subordinate Judge. The present appeal is against thay 
judgment. The point, therefore, is simply whether the time 
runs from the expiry of the time fixet by the original prelimi- 
nary decree or from the date when on appeal against that 
decree the appeal was dismissed. i 

The appellant’s counsel strenuously urged that the appeal 
was not against the decree, but only against the items in the 
decree. This is a complete misunderstanding. An appeal 
must be against a decree as pronounced. It may be rested 
on an argument directed to special items, but the appeal itself ° 
must be against the decree, and the decree alone. Which 
date is then to be preferred? Their Lordships agree entirely 
with what was said by Banerji, J., in the case of  Gajadhar 
Singh v. Kishan Jiwan Lal (1): 

“It seems to me that this rule—the rule regulating application for final 
decrees in mortgage actions—contemplates the passing of only one final decree 
in a suit for sale upon a mortgage. The essential condition to the making of a 
final decree is the existence of a preliminary decree which has become conclu- 
sive between the parties. When'an appeal has been preferred, it is the 
decree of the Appellate Court which is the final decree in the cause.” 

These words are all the more weighty, since previously the 
learned Judge had inthe case of Madho Ram v. Nihal 
Singh (2) held that when there had been'an appeal against 
a preliminar decree, the limitation period applicable to an 
application for final decree ran from the expiry of the time for 
payment fixed by the original decree, and not from the disposal 
on appeal, a view which he candidly confessed in this case was 
EMBneous. The point is put with admirable brevity by 
Tudball, J. — 

éWhen the Munsif panecd the decree it was open to the plaintif or the 
defendant go accept that decree or to appeal. If an appeal is preferred, the 
final decree is the decree of the Appelf&te Court*of Final Jurisdiction, When 
hat decree is pasæd, it is that decree and only that which can be made gnal 
in the cause between the parties” 








1. (1917) IL R 39 A 641. ` a. (1915) TL R38 A ar. 
e 
+ 


LI.) PHE MADRAS LAW JOURNAL REPORTS. 785 


The*same view was incidentally taken without comment 
by this Board in the case of Abdul Majid v. Jawahir Lal (3). 

Their Lordships will, therefore, humbly advise His 
Majesty to dismiss the appeal with costs. 


Solicitor for appellant: J, Page Thomas. 
Solicitors for respondents: W. W. Box and Co. 
A. de M. Appeal dismissed. 


; PRIVY COUNCIL. f 
(On appeal from the High Court of Judicature at Fort 
William in Bengal.) 


PRESENT :__ VISCOUNT HALDANE, LORD DARLING AND 
MR. AMEER ALI. 


Annada Prashad Das is Appellant * 
v. 
Ambica Prashad Das and another ... Respondents. 


Hinds vhll—Beqwest ef dewelling-heuse lo widew fer life—Execurion sale of 
eldest sawe imerest thereim—Widew and eldest som im eccupation—Purchaser 
reselling after 18 years witkewh entering inte possession—Eldest son's claim to 
ownership by adverse possession—Fidow's title. 

see wali oh a lad ns gestation yeti ied Aa Aa, “directed inar alia al 
follovra:— 


“My elder wife shall have the right of tedden for the term of her 
natural life in the three-storied portion and my younger wife in the two-storied 
portion of my house No. 35, Ram Kamal Mukherjee’s Street. I direct my 
executor to pay into the hands of the said Shama Churn Bose the sum of 
three thousand rupees to complete the unfinished portions of the three-storied 
portion of my said house No. 35, Ram Kamal Mukherjee’s Street.” 

In 1898 a decree was made in a partition suit allotting to the testator’s 
eldest son (plaintiff-appellant) the said three-storied > » portion of the house” 
subject to the right of residence therein of the testator’s eldtst widow. In 
1898 the eldest son’s right, title and interest in the said “three-storied portion” 
was sold in execution of a decree against him, and the document of purchase 
expressed it to be subject, again, to the widow's right 8f residence therein for 
her life, and she continued thereafter, as before, in occupation with the eldest 
son, the purchaser not taking any steps to evict her or to occupy it. 


“In 1917 the purchaser re-sold the property to the testator’s younger son and 
thereupon the eldest won instituted the present suit for a declaration of his, title 
to the property, claiming thet he had been since 1899 in Possession thereof 
adversely to the purchaser at the exesution sale, and had thereby *acquired a 
complete title tHereto against him and the new purchaser by reason of hig, 
occupation for more than twelve years. The Subordinate [ndge, Alipore, 





TP C Appeal No. 182 of 1924. N x8th June, 1926. 
3. (1914) IL R 36 A 350: a7 ML J 17 (PO): 


P.C. 


Salyid Jowad 
Hussain 
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decreed the suit, holding that under the will the widow only tok a Hindu 
widow's right of residence in the part allotted to her, but that as the eldest son 
had also lived there, as he had the right to do with her, the title of the purchaser 
was extinguished before he re-sold to the younger son. On appeal the High 
Court (Mookerjee and Rankin, JJ.) dismissed the sujt, holding that the eldest 
son's vested interest in “the three-storied portion of the house” was subject to 
the widow's right of residence therein, and that neither he nor the purchaser 
of his interest at the execution sale had any rights of possession during her life, 
any joint occupation by the eldest son being attributable to her leave and licence. 


Heid, affirming the judgment of the High Court, that the widow had, by 
the will, and quite independently of any rule of Hindu Law, the exclusive 
right of occupation of the property for life, and that the possession of the eldest. 
son was by her permission, and not adverse as against the purchaser and did 
not effect his title, which passed by the sale tg the execution purchaser. 

Appeal from a decree of the High Court (Mookerjee and 
Rankin, JJ.) dated the 29th June, 1923, reversing a decree of 
the Subordinate Judge, Alippr (H.C. D. Gupta, Esq.) dated 
the 2nd February, 1921. 

The facts are set out in the head-note and in their Lord- 
ships’ judgment. 

K. Brown for appellant__The younger son’s 
vendor had in 1917 no subsisting title eto the 
property, for the appellant was in possession adverse- 
ly to him and his vendor. The Subordinate Judge, in 
decreeing the declaration prayed for, rightly construed the 
testator’s will with reference to the Hindu law as to a widow’s 
right of residence. i 

L. de Gruyther, K. C. and E. B. Raikes for first 
respondent (younger son) .__The appellant had not, and could 
not have, possession of the “‘three-storied portion of the 
house” in his own right during the lifetime of the widow and 
while she was in possession. Any possession which he had 
was not adverse to this respondent, or to his predecessor-in- 
title, the exegutionh purchaser. And neither this respondent 
nor his predecessor-in-title had any right to possession during 
the widow’s life. 

18th June, 926. The Judgment of the Board was 
delivered by 

Viscount HALDANE:—This is an appeal from a decree 
of the High Court at Calcutta, dated the 29th June, 1923, 
which reversed a decree of the Subordinate Judge of the 24 
Parganas, dated the 2nd February, 1921, who dismissed the 

uit. The question was whether the appellant “had acquired 

a title to certain property by adverse possession. The pro- 

perty consists of what has been called the three-storied portion 

of a house in Ram Kamal Mukherjee’s Street in Calcutta. The 
e 


6 
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house betonged A one Digambar Das, who died in 1888, 
leaving a will. The appellant is his eldest son, the.first res- 
pondent is his younger son, and the second respondent ïs the 
appellant’s mother. The question is, what was the state of 
the title under the Will? The relevant words are these :— 

“My elder wife shall have the right of residence for the term of her 
natural life in the three-®oried portion and my younger wife in the two-storled 
portion of my house No. 35, Ram Kamal Mukherjee’s Street. I direct my 
executor to pay into the hands of the said Shama Churn Bose thg sum of 
three thousand rupees to complete the unfinished portions of the three-storied 
portion of my said house No. 35, Ram Kamal Mukherjee’s Street.” 

What happened was that in 1898 there waga partition 
“suit instituted in the High Court by the appellant, in which a 
decree was passed allotting to him the three-storied portion of 
the house, subject to the right of residence of his mother dur- 
ing her life. In 1899 the right, title and interest of the ap- 
pellant in the three-storied portion of the house was sold in 
execution of a decree and purchased by one Prince Kumar 
Kader Meerza. The purchase was expressed to be subject 
to the right of residence of the widow. Before and ever 
since the sale, the widow has been residing in the three-storied 
portion of the house, and there has been no attempt to evict her 
or to enter into occupation by the purchaser. On the 14th Sept. 
1917, the purchaser resold to the respondent, the younger 
half-brother of the appellant. Then the suit was brought, 
the basis of the claim being that ever since the purchase by 
Prince Kumar Kader Meerza, the appellant had been in posses- 
sion of the house adversely to the purchaser and had thus 
acquired a complete title before the purchase by the respondent, 
which was more than twelve years latere The Subordinate 
Judge thought that all the widow took under the will was a 
Hindu widow’s right of residence in the part allotted to her 
and that, therefore, the purchaser had the right to live in the 
threetstoried portion of the house with her and that, if the 
appellant lived there, the title of the purchaser was extinguish- 
ed before he resold to the respondent; buthe High Court 
took a different view. They said that the question was one 
simply of the construction of this Hindu will, and the leafmed 
Judges, Mr. Justice Mookerjee and Mr. Justice Rankin, decid- 
ed that the gift to the widow was for her life and the title of 
the widow was to occupy the whole of the three-storied portion 
of the house and that no question arose as to any other right 
of a widow to have a residence provided for her under the 
general Hindu law. What there really is is a gift which indi- 


cates the intention of the testator to allow his widow to occupy 


LAN 
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the whole of the three-storied portion of the house as her ex- 
clusive residence. Under the Hindu law, unlike the law of, 
this country, there is no question of splitting up the fee simple 
and of creating a freehold estate for life. A nearer analogy 
is the law of Scotland, under which, as untler the Indian law. 
the fee is not permitted to be split up, but a burden is created 
which confers a full life-interest. Here’what the learned 
Judges have held is fhat as a matter of intention this widow 
was entitled to reside in the house and reside in it exclusively. 
That is very definitely stated in the judgment. 

In these circumstances their Lordships think that the words” 
of the document are such as to justify the conclusion arrived at” 
by the two Judges in the High Court, and did not justify the 
conclusion arrived at by the Subordinate Judge. They will, 
therefore, humbly advise His Majesty that the appeal should 
be dismissed with costs. 


Solicitors for appellant: Theodore Bell and Co. 
Solicitors for 1st respondent: Watkins and Hunter. 
A. de M. Appeal dismissed, 





PRIVY COUNCIL. 


(On appeal from the High Court of Judicature at Lahore.) 


PRESENT -_ViscOUNT DUNEDIN, LORD ATKINSON AND 
Mr. AMEER ALI. 
Dayal Singh ee A ppellant* 
Y. à 
Indar Singh, since deceased, now represented 
by Kharka Singh (minor) through 
Musammat Bhagwani si Respondents . 
Transfer of Property Act (IV of 1882), S. Spay eee fer sale of laxd 
—Nestregistratio® thereef—Registration Act (XVI ef 1908), Ss. 17 and 49— 
Admissibility thereof im evtdemce—Suit for specific performance—Earnent money 
—Paerchaser anxious to complete. 
Under a document, “which ‘was not registered, but which purported to be an 
ent for the sale and purchase of land for Rs 10,000, the parchaser had 
paid Rs. 1,000 as earnest money, and completion was to take place within forty 
days, The vendor eventually, notwithstanding the purchaser's constant 
requests, refused to complete, and, being sued for specific performance, pleaded 
that the document, not having been registered under 8. 49 of the Registration 
Act (XVI Sf 1908), was inadmissible ineevidence, . The High Court being of 
gpinion that the document did not effect a sale, but was an agreement for sale, 
was therefore exempt from registration under 8. 17 (2) of the said Act, and 
accordingly decreed specific performance. 
*P C Appeal No, 49 of 1924. aqth June, 1926. 
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Held, ampming (without deciding) that the document was, as beld by the B.C. 
High Court, an agreement for sale, and not a conveyance, yet, as the buyer Dayal Singh 
had paid earnest money, and had been pressing for completion, which the a 
vendor refused, it created, under S. 55 of the Transfer of Rroperty Act (IV Indar Singh. 
of 1882), an “interest in property” within the meaning of S.'17 (2) (q) of the 
Registration Act, 1908, afd was accordingly compulsorily registrable, or, in 
default, inadmissible in evidence. The decree of the High Court set aside, and 
the suit dixmiseecd. . 

Futteh Chund Sahoo v. Leshsmber Singh Dess, (1871) 14 Moo I A 129, 
Burjorji Carsetj: Paxthaki v. Muxcharji Kuwerji, (1880) I L R 5 Bam 143, 
Ramaswami v. Ramamoami, (1882) ILR 5 M 115 and Rani Hemanta Kumar: 
Debi v. Midzapxr Zamindari Company, Ltd., (1919) LR 46 I A 240: 37 ML 
P sas (P C) referred to. 


Appeal from a decreg of the High Court (Broadway and 
Harrison, JJ.) dated the 28th March, 1923, reversing a 
decree of the Subordinate Judge of Lyallpur(Som Nath, Esq. ) 
dated the 20th October, 1919. 

The facts and the material part of the document referred 
to are set out in their Lordships’ judgment. 

E. B. Raikes for appellant The document sued 
on was within S. 17, Indian Registration Act (XVI of 1908), 
taken in conjunction with S. 55 of the Transfer of Property 
Act (IV of 1882), and ought not to have been admitted in 
evidence by the Subordinate Judge. Also, the alleged agree- 
ment was void under S. 23 of the Indian Contract Act, and 
S. 19 of Punjab Act (V of 1912). 

The respondent was not represented. 

24th June, 1926. The Judgment of the Board was 
delivered by 

Viscount DUNEDIN :—On the 2nd March, 1919, Dayal  piscount 

A 4 nedin. 
Singh, the defendant-appellant, executed an agreement with 
Indar Singh, now deceased, but represented by the plaintiff- . 
respondent. This agreement had for its object the under- 
taking of a sale of certain property, and its terms, so “far as 
material, are as follows: 

“I, Dayal Singh, son of Jiwan Singh, caste Jet Garewal, resident and 
Lambardar of Chak No. 1|57, Upper Chenab, Tahsil Jaragwala, District Lyall? 
pur, do here declare as follows:— 

+ * * = -+ + am 
(here follows a aa a of the subject) 
+ A “ + : + 

“I have agreed to sell the A OEE AN di for Ru 10,000 and 
the sum bf interest, to be paid'tp the Government, to Indar Singh, mp of Hira a 
Singh, Havildar, ceste Jat Dhami, occdþation cultivation, abadker and resident 
of Chak No. 188, "Rakh Branch, Tehsil Lyallpur, who has agreed to purchase @ 
this land merely for the sake of Lambardarship. Out of the sale” money I have . 
at present received Ry 1,000 by way of earnest money. Rs 9,000 Is agreed to 
be_received before the Sub<Registrer, Lyallpur, at the time of the completion of tgu S 

os 
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P. C. the sale and registration. The expenses, incurred in connection vajth the execu- 
Dayal Singh tion and completion of the sale deed, shall be borne by the vendee and myselt 
v. in equal halves I shall complete the sale in favour of the vendee within forty 
Indar Singh, days, i. ¢., before the 1st Baisakh Sambat 1976, after making a settlement of the 
sum of interest (Which shall be deposited by the vendee) with the Government 
The vendee has been put in possession of the land s8ld. If I do not complete 
the sale, I shall pay Rs 2,000 by way°of damages to the vendee without any 
demur, and, besides, he shall be at liberty to have tite sale completed by seeking 
legal remedy. As regards the filing of the interest, an application shall be 
made tp the Deputy Commissioner of Lyallpur, and, on permiesion being granted, 
the vendes shall be made to deposit the said interest. If permission is not 
accorded the bargain of sale shall remain unaffected. The only agreement 
would then be. that the sale would be completed after the interest was deposite? 
The land has, at any rate, been sold and the vendee has become entitled to H. 
I am simply entitled to receive Ra 9,000. I h&ve therefore executed this agree- 
ment in favour of Indar Singh, vendee, so that it may serve as an authorify. 
1 have segured an agreement to the same effect from Indar Singh, vendee.” 





Viscount 
Danedin. 


This document was nat registered. The appellant hav- 
ing refused to complete the purchase, the respondent succeeding 
to all rights of Indar Singh, deceased, raised this action for 
specific performance. The appellant pleaded that the docu- 
ment in question being a document which needed to be register- 
ed, and not having been registered, could not be received in 
evidence in terms of S. 49 of Act AVI of 1908. He also 
pleaded that in respect of undue influence exercised at the time 
of the making of the agreement specific performance should be 
refused. The Trial Judge held that the document did not 
require to be registered, but held that undue influence had been 
proved. On appeal the Appeal Court agreed with the Trial 
Judge that the document did not require to be registered, but 
disagreed as to the other matter. They therefore decreed 
specific, performance. 


The sole question in this appeal, which is ex parte, is, 
therefore, whether the document in question required to be 
registered. < As the question is an importantione, it will be 
well to trace the history of the legislation which bears on the 
point. Act XX of 1866, S: 17, made compulsorily registra- 
ble certain instruments: 

-m + kl w A + r 


17.—(2) “Instruments (other than an instrument of gift) which purpoit 
or operate to create, declare, assign, limit or extinguish , whether in present 
° or “in future, any right, title or interest, whether vested or contingent, of the 
value of $ne hundred rupees and upwards to or, in immoveable property. 
IN (3) “Instruments which acknowledge the receipt ‘or payment of any con- 
š sideration oņ'accodňt of the creation, declaration, assignment, limitation» or 
extinction of any such right, title or interest.” 


e . i * had 4 . a `F 
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And, by S° 49, declared that no instrument required by S. 17 
to be registered should be received in evidence in any civil pro- 
ceeding in any Court unless it had been registered. The result of 
that enactment may.be appreciated by a perusal of the case 
of Futteh Chund Sahoo v. Leglumber Singh Doss (1) where 
the Board characteriged the case as a very hard oné, but found 
that the terms of the Act were imperative. In 1877 (probab- 
ly in accordance with the feeling as expressed above) in a mew 
Act, S. 17 was repeated as before, but with this addition:— 

“Nothing in clauses (b) and (c) of this section applies to 


. “(%) any document not itself creating, declaring, ai gang limiting or 
extinguishing any right, title or Interest of the value of one hundred rupees and 
ufwards to or in immoveable property, but merely creating a right to obtain 
another document, which will, when executed, create, declare, asajgn, limit 
or extingulah any such right, title or interest.” 

This change having been made, there came to be raised 
questions as to various agreements, first as to whether they fell 
under S. 17 (b), and; accordingly, if they did so, whether 
they could be excused in respect of S. 17 (k). Examples of 
such cases may be found in Burjorji Cursi Panthaki v. 
Muncherji Kuverji (2) where it was held that the agreement 
was not necessarily registrable, and Ramaswami v. Ramaswa- 
mi (3) where the agreement was held to be compulsorily regis- 
trable, and consequently not admissible in evidence. Their Lord- 
ships do not think it necessary to review these cases or to decide 
whether one of them will agree with what was said by Lord 
Buckmaster in Rani Hemanta Kumari Debi v. Midnapur 
Zamindari Company, Limited (4). They will assume with- 
out deciding that taking the terms of the-Act of 1877 alone 
(the terms of which were repeated #otidem verbis, though not 
with the same numbering of the paragraphs, in the Act of 
1908, which is the Act which rules this case) the judgment of 
the Courts below were right in holding that the present agree- 
ment was an agreement to sell and not a sale, and was conse; 
quently exempted under S. 17 (2) (v), which corresponds 
with S. 17 (h) of 1877. But there is another Act to 
reckoned with, which unfortunately entirely escaped the notice 
of the Courts below, as they say nothing about it; that is the 
Transfer of Property Act, 1882 (Act IV of 1882) (passed it 
will be observed, after the case of Panthaki (supra), which 
was in 1880). ByS.°55 (b) the buyer is entitled: _ 

_ “Unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons claiming under 
1. (1871) 14 Moo I A rao. 2. (1880) IL R 5 Bom. 143. 

3. (1882) TLRs Murs. 4. (1919) LR 461A ago: s7MLJ sas(P C) 
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him with notice of'the payment, to the extent of the seller's interest in the ‘pro- 
perty, for the amount of any purchase money properly paid by the buyer in 
anticipation of the delivery and for interest on such amount; and, when he pro- 
perly declines „accept the delivery, also for the earnest (if any) and for tbe 
costs (if any) awarded to him of a sult to compel specific performance of the 
contract or to obtain a decree for its rescission.” ° 

Their Lordships are of opinion that the section applied 
to the agreement in this case, where the Buyer fad paid earnest 
money, and so far from refusing to accept delivery, was press- 
ing for specific performance, and that the agreement did in 
itself create an interest and therefore did not allow of the 
application of S. 17 (v). It was therefore compulsorily regis 
trable under S. 17 and, not having been registered, was in- 
admissible in evidence under S. 49. . 

Their Lordships will, therefore, humbly advise His 
Majest} to allow the appeal and to dismiss the suit. The 
appellant will have his costs before this Board, but the costs 
in the Courts will remain as ordered by the High Court. 


Solicitors for appellant : T. L. Wilson and Co. 
A. de M. Appeal allowed. 


PRIVY COUNCIL. 
(On appeal from the High Court of Judicature at Allahabad.) 


PRESENT + LORD BLANESBURGH, Lorp DARLING, SIR 
Joun EDGE, MR. AMEER ALI AND LORD SALVESEN. 


Masit-ullah and others gah A ppellants* 


V. 
Lala Damodar Prasad wicks Respondent. 

Hindu Law—Joixt Jamily —Anucestral debts—Liability of great-grandson 
therefor. 

Under the Mitakahara School of Hindu Law, the great-grandson, in a joint 
Hindu.family, is liable for the debts contracted by hia great-grandfather, and 
is therefore enfftled to alienate the family estate for the purpose of discharging 
them. Such right and Liability flows logically from the doctrine that in a 
Hindu family governed by this system of law, the right to ancestral property 
extends to four genefations of the family beginning with the father or head, 
and his great-grandson is as much a member of his family es the son or grand- 

and the obligations of the descendants are co-extensive with their rights. 

The rule laid down in Brij Narain v. Mangla Prasad, (1923) LR 511 A 
xag: 46 A 95:46 M L J ag (P C)relative to the son’s liability extends, therefore, 
equally to great-grands6ns, irrespective of whether they have received (as Hindu 
jurists and the Courts in India had hitherto held) on not any asects from the 


e ancestor. 


Lackhmendes v. K humu Lal and ethers, (1896) IL R 19 A a6: 16 AW 
N 183 (F B) referred tb. 








#p C Appeal No. 28 of 1925. aand June, 1926. 
AM. 
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Appeal from a decree of the High Court (Sir G. Mears, 
Ç. J. and Piggott, J.) dated the 2oth June, 1922 reversing a 
decree of the Subordinate Judge, Moradabad (R. C. Saksena, 
Esq.,) dated the 25th February, 1920. 

The material facts and arguments appear from then 
Lordships’ judgment, z 

L. de Gruyther, K. C. and A. Majid for appellants. 

The respondent was not represented. ° 


22nd June; 1926. The Judgment of the Board was 
«delivered by 


* Mr. AMEER ALI This appeal arises out of a gut 
hrought by the plaintiff Damodar Prasad on the 19th Septem- 
ber, 1918, to set aside an alienation effected by his father 
Janki Prasad on the 17th September, 1906. Damodar Pra- 
sad, the plaintiff, is a member of a*Hindu family subject to the 
Mitakshara law, and the allegations on which he seeks to have 
the sale by his father set aside are, in the common form, al- 
leged immorality of the father, jointness of the family, and 
the absence of necessity for the sale, which is sought to be set 
aside. The plaintiff made his father Janki Prasad a defend- 
ant in the suit. Originally, he was defendant No. 6, but, 
after the addition of the representatives of some of the ven- 
dees, who had died-in the meantime, Janki Prasad was-made 
defendant No. 11. 


In his plaint the plaintiff prayed to be put in proprietary 
possession of the property in suit and for mesne profits. In 
their answer to the plaintiff's claim the defendants denied that 
the property was ancestral and they alleged that it was sold 
to them for Rs. 18,400, which was applied for family pur- 
poses, and that the alienation was valid in law and binding on 
the plaintiff. 7 

The suit came for trial before the Subordinate Judge of 
Moradabad who, on the 25th February, 1920, held inter alja 
that the plaintiff had failed to prove absolutely the allegations 
made by him against his father of immorality; he held als 
that it had been established that out of the Rs. 18,400 over 
Rs. 16,000 had been applied to the discharge of ancestral 
debts, the payment of which was binding on the joint family of 
which the plaintiff was a member. He held further that 
Janki Prasad, the grandson of Jawahir Lal, who had contract- 
ed the debts that had been discharged out of the sale proceeds, 
was “competent to transfer the family property to discharge 
his deceased grandfather's debts which were not proved in the 

R__100 e ‘ 
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P. C. case to have been taken for any immoral purposea” He also e 
‘Masttaltan held that Damodar Prasad, the great-grandson of Jawahir 
TA Lal, was burdened with the same obligation that lay upon 
Damodar Janki Prasad. But the Subordinate Judge found that, out 
Prasad of the consideration of Rs. 18,400 a sum of Rs. 2,000 odd 


Mr. Amen Was not properly accounted for, and that in respect of that 
amount the plaintiff was under no oblifation. He found also 
that Janki Prasad, on the gth July, 1907, transferred his half 
share in the family property to the plaintiff, his son, for a con- 
sideration of Rs. 40,000 and that, although the plaintiff was 
a minor at the time of this transfer, on attaining majority “he 
ratified the transaction. The Subordinate Judge consideted, 
that this transfer had the effect of “disrupting” the joint family’ 
and that, after this transfer of 1907, the plaintif and Janki 
Prasad could not be taken to be “members of a joint Hindu 
family owning joint property in the true sense of the word in 
Hindu law.” He accordingly held that the sale deed impugn- 
ed in the case could not be set aside as the major portion of 
the consideration was used in the discharge of legal debts. 
The only relief the plaintiff was entitled to wag to have “a 
proportionate property released from the sale Seed and only 
to the extent of his share.” He dismissed the claim for 
mesne profits considering that the claim was unduly delayed. 
He accordingly made a decree in the following terms :— 
“The plaintifs claim is decreed for recovery of certain specified share 
in the property in suit.” 
The plaintiff -appealed to the High Court of Allahabad. 
The learned Judges considered that the decree the Subordinate 
Judge had made-was unworkable, and in this view their Lord- 
ships agree; but the High Court took a totally different view 
regarding the liability of the plaintiff in respect of the ances- 
tral debts, for which the property had been alienated by his 
father Janki Prasad, and principally, in this view of the cast, 
the learned Judges came to the conclusion that Damodar Pra- 
A sad was not liable for anything more than Rs. 3,077, which 
was actually left in the hands of the vendees for payment to 
ertain creditors of Jawahir Lal, and which had been proved 
to have been paid to these men by the vendees. The High 
Çourt agreed with the Subordinate Judge in the çonclusion 
that Janki Prasad’s transfer of 1907 to his son effected a parti- 
. tion between them and they accordingly made the following 
order in the case. 


“The result is that the plaintiff is entitled to 2 decree directing that he 


eat, igre May recover possession of one-half of the property specified at the foot of the 
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e plaint, subject tœ payment into Court for the benefit of the defendant's vendees 
of a sum of Re 1,561-2-6. We allow him two months from the date of this 
decree to pay that money into Court. If he fails to do so, his suit will stand 
dismissed with costs throughout. If payment is made as directed the plaintiff 
will be entitled to recover Possession. In the view which we take regarding 
the nature of the suit as a whole, and its conduct in the Court below, with 
reference more particularly to the non-appearance of Janki Prasad in the 
witnes-box and the numerous" indications on the record that the plaintiff and 
his father are really hand and glove in this matter, we do not think that we 
ought to allow the parties any costs The parties will, therefore, bear their 
own costs in this Court and in the Court below. This decree will be substi- 
tuted for the decree of the Trial Court which is hereby set aside.” 


- The defendants have appealed from the decree of the 
High Court to His Majesty in Council. 

“It is to be regretted that the respondent does not appear 
on this appeal. Their Lordships however have given their 
best consideration to the case and minutely examined the 
authorities. 


The principal point for determination relates to the posi- 
tion of the great-grandson with regard to the obligation rest- 
ing in a Mitąkshara family on descendants to liquidate thc 
debts of the ancestor. 


It is beyond question that under the law of the Mitak- 
shara the great?grandson is as much a member of the joint 
family as a son or grandson. 


It is also clear that the right in ancestral property ex- 
tends to four generations beginning with the father, and that 
this right springs from “‘birth” [the Mitakshara, Chapter |, 
verse 27; the Viramitrodaya (Shastri’s translation, pp. 16 
and 72)]. Professor Sarvadhikari in his Léctures on Hindu 
Law, p. 563, points out that there is absolute consensus among 
the commentators on the subject of the great-grandson’s 
interest in ancestral property. © 


Under the law'of the Mitakshara the rights of descendants 
are co-extensive with their obligations. Sons and grandsons 
are expressly declared to have controlling rights in respect of 


ancestral estate. Vijnaneswara in Chapter I, S. 1, verse 249 


declares as follows :— 


“Therefore it is a settled point, that property in the paternal or ancestral 
estate is by birth, although the father has independent power in the disposal 
of effects other than, immoveables for indfspensable acts of duty and for pur- 
poses prescribed by texts of law, as gifts through affection, support of the family, 
relief “from distress and so forth; but he is subject to the control of hts sons and 
the rest in regard to the immoveable estate, whether acquired by himself or in- 
herited from his father or other predecessor.” 

e 
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In Sec. V, v. 9, the grandson is declared to have the samc 
right as the son. heat 
“So likewise the grandson has a right of prohibition, if his unseparated 
father is making a donation, or 2 sale of effects inherited from the grandfather; 
but he has no right of interference if the effects wére acquired by the father. 


_ On the contrary, he must acquiesce, bedhuse he is dependant.” 


Their Lordships will consider presently whether there 
is any difference in principle between the rights and obligations 
of gr&ndsons and of great-grandsons. 

Mr. Mayne, in his valuable treatise on Hindy Law, hag, 
summarised the rules of the Mitakshara relating to the rights 
of sons and other descendants as follows: —‘‘The question in 
each case will be ‘Who are the persons who have taken an 
interest in the property by birth?’ The answer will be that 
they are the persons who offer the funeral cake to the owner 
of the property. That is to say, the three generations next to the 
owner in unbroken male descent. Therefore, if a man has living 
sons, grandsons and great-grandsons, all of these constitute a 
single co-partnership with himself. Every one of these de- 
scendants is entitled to offer the funeral cake to himsand there- 
fore every one of them obtains by birth an interest in his pro- 
perty.” And the author then proceeds to add “the sons of 
the great-grandsons would not offer the cake and therefore arc 
out of the co-partnership so long as the common ancestor is 
alive.” 

In the case of Lachmandas v. Kharnnu Lal and others(1) 
a Full Bench of the Allahabad High Court have held that on 
a mortgage by a Hindu, subject to the Mitakshara, of a joint 
ancestral property the sons and grandsons of the mortgagor 
were equally liable for the interest secured by the mortgage in 
addition to the principal amount. The learned Judges in 
that case considered that, although the law of the Mitakshara 
made a certain distinction in the liability of the son and grand- 
son with regard to ancestral debts, such distinction was not 
recognised by thé British Indian Courts out of the Bombay 
Eageidency The question of the great-grandson’s liability 
did not form the subject of discussion in that case; the enuncia- 
tion was, therefore, confined to the obligation of a grandson. 

¢ The High Court of Allahabad, in the present case; seems 

to have thought that the Hindw law did not extend the liability 
efor the payment of ancestral debts beyond the grandson. That 
conclusion seems to be wrong. The law of the Mitakshara 





1. (1896) I L R rg All 26: 16 A W N 185 (FB), 
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proceeds on a logical basis; rights are created by birth up to 
the third generation, viz., son, grandson and great-grandson, 
the son of a grandson is entitled equally with his father to 
question the validity of debts contracted by the ancestor after 
his birth. His oblipation to discharge the valid debts of that 
ancestor is therefore co-extensive with the rights. This 
view is supported not only by the principle on which the liabi- 
lity of the descendants is based but by express rules. Mitra 
Misra (the author of the Viram#rodaya) states the rule thus: 
— The term ‘sonless’ used in the text (on succession )—such as 
“The wife and the daughters also, etc.’__indicated the default 
of the grandson and the great-grandson also. The succession 
af the wife is proper only in default of male issue down to the 
great-grandson. For the duty of the grandsons, too, to pay 
off the debts is declared in the text, ‘The debts-ought to be 
liquidated: by the sons and grandsons (puttra pauttratis) ; but 
if any one else were to take the estate in spite of the grandson, 
then the declaration of the grandson’s liability to discharge the 
debts would be unreasonable, since by reason of the text_—‘Th 
heir to the, estate of a person shall be compelled to liquidate 
his debts,. he alone who takes the estate is declared liable to 
discharge the debts. If it be argued that the grandson is 
included under the term ‘gentiles’ and as such may take the 
estate, then in that case there would be no use for the special 
provision regarding the grandson’s liability to discharge the 
debts; since it would follow from the text alone, viz.: ‘The 
heir to the estate of a person shall be compelled to liquidate 
his debts.’ If it be said that the grandsons are liable in 
the same way as sons to liquidate the debts, although they do 
not get the grandfather’s estate, then 4 fortiori it follows that 
when property is left by the grandfather, the right of any 
others than the grandson ought not to take place. The same 
reason applies to the great-grandson also.” ki 


Then after discussing the meaning of the words pulirm- 
pauttratis, he proceeds thus:__‘‘Accordingly the different sorts 
of provisions for the liquidation of the debts by the pate 
grandsons as distinguished from the same by the grandsons, 
and by the grandsons as distinguished from the same by the 
sons, become consistent with reason. Otherwise there wéuld 
- arise the objection of assuming a peculiar provision $o far as 
regards the great-grandsons.”’ e 


Again Vijnaneswara, commenting on the following enun- 
ciation of Yajnavalkya [I], 50 (a)]: “The father being gone 
e 
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to a foreign country or deceased (naturally or civiły) or 
afflicted with an incurable disease, the sons or their sons must 
pay his debt, but, if disputed, it must be proved by witnesses,’ 


states that ‘‘Brihaspati says: “The sons must pay the debts of- 


their father when proved as if it were their dwn (i. e., with 
interest) ; the grandson has to pay only the principal while the 
great-grandson shall not be compelled to pay anything unless 
he have assets.’ ”* 

Thé Hindu lawyers appear to have made a difference in 
the obligations resting upon sons, grandsons and great-grand- 
sons. The sgn was bound to discharge the ancestral debt as 
his own, principal and interest, whether he received any assets 
or not from the ancestor. The grandsons had to discharge 
the debt without interest and the great-grandson’, lability arose 
only if he receivéd any assets from the ancestor. 

The British Indian Courts have held that the son and 
grandson are not liable for any debt unless they receive assets 
and that the obligations of each of them, sons and grandsons, 
are coextensive)! In the case of Brij Narain v. Mangla 
Prasad and others (2), the son’s liability is expressly laid 
down, and their Lordships think that that rule extends equally 
to grandsons and great-grandsons. 

In the present case it is amply proved that in 1901 Jawa- 
hir Lal borrowed on a mortgage Rs. 11,000 from one Abid 
Ali Khan and that in 1903 he similarly borrowed over 
Rs. 3,000 from certain people of the name of Sri Ram and 
Ganeshi Lal. Jawahir Lal appears to have died after 1903, 
and Janki Prasad, his grandson, became manager of the an- 
cestral estate. In 1966 he sold the property now in suit to 
the defendants for Rs. 18,400. It is established to the satis- 
faction of both the Courts in India that out of the considera- 
tion for the salg, Rs. 3,000 odd went to the discharge of 
the debts due to Sri Ram and Ganeshi Lal. !} The Subordinate 
Judge has found on the evidence that a large portion of the 
said consideration amounting to Rs. 12,700 was applied by 

anki Prasad to the discharge of the debt due to Abid Ali 
an A certain balance was left outstanding and the mort- 
gagee brought a suit against Janki Prasad and Damodar Pra- 
sad, the plaintiff, for the balance. The plaint in that suit, is 
Ex. E. elt states that “Rs. 3,072+13-0, principal and 
Rs. 935-3-0, interest, in all, Rs. 4,008, was still due to the 


plaintiffs from, the defendants; and the property mortgaged, - 





*West ard Buhlers Hindu Law (Third Edition), Vol. IL, pp. rayr-raga. 
e , 2. (1993) LR sı I A 129: 46 A 95:46 ML J as (PC). 
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after deducting Rs. 12,700 which the plaintiff had received.” 
It goes on to state further that uV 

“About six years ago, Lala Jawahir Lal, the principal mortgagor, died. 
Defendant No. 1 is his grandson, and defendant No. 2 his great-grandson; and 
the family of all thee above-mentioned three men was a joint Hindu family, 
and debt was contracted for famély necessity, Now the defendants are in 
possession of the hypotbecated property and liable for payment of the debt” 

On this claim a decree was made against Janki Prasad 
and Damodar Prasad for the sum of Rs. 4,614, and, on the 
14th July, 1914, Janki Prasad put in an application depositing 
that amount. 

_ Counsel for the appellants was quite justified in laying 
stress on this applicafion as showing that Janki Prasad and 
Damodar Prasad never questioned in that suit the legality of 
the mortgage to Abid Ali Khan and accepted, the “full benefit 
of the discharge of Abid Ali Kitan’s mortgage. 

Their Lordships are of opinion that the view taken by the 
High Court regarding the obligation of the great-grandson to 


pay the debt of the ancestor is not well-founded in law. In. 


this case the recognised obligation resting on the grandson was 
accepted by Janki Prasad. He had discharged the debt 
which he was bound to do and, in their Lordships’ opinion, his 
son could not turn round to say that it had been been invalidly 
discharged. Their Lordships are of opinion that it has beer 
amply proved in this case that the sum of Rs. 12,700 was 
applied to the payment of Abid Ali Khan’s mortgage. 

The only sum that was left unaccounted for was Rs. 2,000 
odd, as found by the Subordinate Judge, Janki Prasad, the 
plaintiff's father, admittedly received the whole consideration, 
and he was the man who used the largest part of the money 
for the discharge of the ancestral debts. He could have told 
in his evidence how the sum of Rs. 2,000 was applied. There 
is no evidence that it was used for immoral ‘or unauthorised 
purposes. His testimony was therefore most material in 
the case. Efforts were made to get hir» into the witness-box, 
but he studiously avoided appearing in Court. The Subordi- 
nate Judge says father and son were living together“&t the 
time, and he surmised that he was in collusion with his son. 
In this view the learned Judges of the High Court appear to 
agree, Their Lordships have no doubt on the facts that the 
present action is a collusive one, that the testimony of Janki 


< Prasad as to the application of the balance of Rs. 2,000 %as 


deliberately withheld, and that the transfer in 1907 by the 
father to the son was equally collusive. B 
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In their Lordships’ judgment, the ruling in #adivelam 
Pillai v. Natesam Pillai (3) does not apply to the facts of 
this case. 

On the whole case, their Lordships are of opinion that 
the judgment and decree of the High Court should be set 
aside and the plaintiff’s suit dismissed with costs in all the 
Courts, and they will humbly advise His Majesty accordingly. 
Lhe respondent will pay the costs of this appeal. 


Solicitor for appellants: H. S. L. Polak. 
A. de M. Decree set aside. & 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE JACKSON. 
Kunju alas Vaithianathaswami Aiyar.. . Petitioner* (Accused) 


Penal Coda, Ss. 417, 511 and 193, 511—Debt—Ragistered and insured packei 
purporting to contain currency nodes in settlement of, but actually containing only 
waste paper—Despatch of, by debtor—Suit by creditor im Civil Couri fer debi 
—Debtor's petition in Civil Court to admit creditor's postal ac leda meni 
of inswred packet as evidence in proof of satisfactton—Oferice committed in such 
case. É 


Petitioner owed money to the complainant and sent a registered and in- 


“sured packet purporting to contain currency notes in settlement of the debt. 


‘The packet contained waste paper. Complainant sued petitioner for the debt, 
and petitioner filed an application in the Court of the Subordinate Judge to 
receive the complainant’s signed acknowledgment of the receipt of the packet as 
collateral evidence in proof of satisfaction. The petitioner was convicted of 
offences under Se 417, 511 and 193, 511 of the Indian Penal Code. 

Held, in revision, that the only offence committed by the petitioner on the 
facts found was an offence punishable under S. 193, Indian Penal Code aod 
that the Sub-divisional Magistrate could not take cognizance of that offence, 
without sanction from the Subordinate Judge. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Cour®of Session, East Tanjore Division at Nega- 

atam in Criminal Appeal No. 3 of 1926, preferred: against 
BS dieni of the Court of the Sub-divisional First Class 


‘Magistrate of Mayavaram in C.C.No. 47 of 1925. 


“K.S. Jayarama Atyar for petitioner. ` 
Thé Public Prosecutor on behalf of the Crown. 
“Cr R C No. 276 of 1926 š 


(Cr, R P Na 246 of 1926). f 6th September, 1926. 
3. (1912) I L R 37 M 435: as M L J 256. 
/ 
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The Court made the following 


ORDER: The petitioner has been sentenced to twelve 
months’ rigorous imprisonment under Ss. 417, 511 and 193, 
511, Indian Penal Cede. 


Petitioner owed money to the complainant and sent a 
registered and insured packet purporting to contain currency 
notes in settlement of the debt. The packet contained waste 
paper. Complainant sued petitioner for the debt, and petifioner 
filed an application in the Court of the Subordinate Judge to 
receive the complainant’s signed acknowledgment of the 
receipt of .the packet as gollateral evidence in proof of satis- 
faction. 


The petitioner was charged on 25th May, 1925 with at- 
tempting to cheat the complainant by inducing him to sign the 
acknowledgment for the receipt, the offence under Ss. 417, 511 
and on 22nd Aug., 1925 he was further charged that he caused 
circumstances to exist as detailed in the charge under Ss. 417. 
511 and made a document containing a false statement intend- 
ing that such circumstance and false entry may appear in a 
judicial proceeding and that they may cause an  crroneous 
opinion to be formed touching the offence of cheating, the 
offence under Ss. 193, 511, Indian Penal Code. 


The Sub-divisional Magistrate should paragraph his 
judgments. The first three paragraphs set forth the facts. 
Paragraph 4 describes how the bench clerk of the Mayavaram 
Subordinate Court proved that in that Court the accused 
attempted to file the acknowledgment in the course of the civil 
suit between him and complainant. In paragraph 5 the law 
is discussed. The Subdivisional Magistrate defers to the 
clear rulings in Raman Behari Roy v. Emperor (|) and Tula 
Ram v. Emperor (2), that the facts of the case do not consti- 
tute cheating, but he holds, following the Patna ruling ig 
Sadho Lal v. Emperor (3) that there is an attempt to cheat, 


though acknowledging that that ruling is dissented from in, 


Tula Ram v. Emperor (2). The Magistrate disfn- 
guishes that latter case because there it is stated that if the 
accused was put to the proof of discharge he might imagine 
that the acknowledgment of the packet would be some sort of 


a proof; whereas in the present case he actually did attempt | 


to.use the acknowledgment for this purpose. 





1 (1923) IL Rs0C 8g. 2. (1923) 21 ALJ 865. 3. (1916) 94 T C gga. 
R 101 . 
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But Sulaiman, J., does not hold that if the asknowledg- 
ment was used in a judicial proceeding there would be an 
attempt to cheat. He holds that in those circumstances the 
offence of fabricating false evidence might be committed. In 
the Patna case no reasons are given for Kolding that the facts 
constitute an attempt. and it is*difficult to understand how the 
learned Judges could have held (if theif attention was parti- 
cularly directed to this point which is unlikely for they were 
only eonsidering a petition under S. 439) that the facts amount- 
ed to anything more than preparation. There cannot be an 
attempt unless the actual transaction has commented (Jn tht 
matter of the petition of Riasat Ali (4)]. The actual trar- 
saction in these cases would be the fraudulent defence of the 
suit for recovery of the debt; and until then in the picturesque 
phrase*of the Magistrate the accused ‘armed with the postal 
receipt was only waiting fdr his time to bolster it up in a judi- 
cial proceeding as a trap door to escape.’ In short, he was 
prepared with a defence, but had not yet attempted to cheat. 
The Appellate Court takes this point in its 12th para, and 
finds in its 13th that the offence of cheating, not an attempt to 
cheat,is committed by the representation of the accused that the 
cover contains currency notes worth Rs. 500 which had induced 
the addressee to acknowledge the receipt of that insured 
cover, which is likely to cause harm to the complainant. This 
is counter to the ruling in Raman Behari Roy v. Emperor (1) 
and Sadho Lal v. Emperor (3) for the Patna Bench agrees that 
the facts do not amount to a complete offence of cheating. 
Arura v. Emperor (5) (which is not a High Court ruling and 
need not have been cited) is to the same effect. And at the 
close of para. 13 the learned Judge himself refers to Ss. 417, 
511, although his finding is that the actual offence of cheating 
was committed. The Judge would have been better advised 
to follow “Raman Behari Roy v. Emperor (1), for 
the point is quite plain. The act of signing a postal acknow- 
edgment by itself is not likely to cause damage To satisfy 
the definition of cheating there must be immediate causation, 
eami the act itself must involve the probability. It is not 
enough to say that the signed acknowledgment is likely to be 
used so as to cause damage; the act of signing itself must ’ be 
likely to cause damage. Nor can there be said to have been 
an attempt as distinguished {rem a preparation, as already 
eshown in discussing the trial Court’s judgment. 





1. (1923) I L R 50 C 849. 3- (1916) 34 I C 992. 
4. (1881) IL R 7 C 452 at 356. 5. (1912) 20 I C 596 
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There remains the second charge under Ss. 193, SIL jy: | 
Indian Penal Code. Alyar, 


In re. 


The Sub-divisjonal Magistrate finds in paragraph 6 that 
the accused created,a false document and actually used it ih 
a judicial proceeding. He filed the postal receipt in the suit 
filed against him in ¢he Subordinate Court supported by an 
affidavit that he had discharged the debt. The charge, how- 
ever, is that accused made a false document intending that it 
might cause an erroneous opinion to be formed touching the 
offence of gheating. Apparently the Court that the Sub- 

ivisional Officer had in view was the Criminal C8urt, which 
argues a confusion of mind only explicable by the fact that 
le could not take cognizance of the proceeding in the Civil 
Court without sanction. Yet the finding is that accused used 
a false document in the Civil Court. the completed offence 
under Ss. 196, 193, on which S. 511 has no bearing. The 
Appellate Court finds as a matter of fact that the accused 
petitioned the Sub-Court for admitting the receipt, and he 
therefore attempted to fabricate false evidence though he did 
not succee@ in it, the offence under Ss. 193, 511. This is 
hardly correct. | He may not have succeeded in getting the 
evidence accepted; but he attempted to use as true fabricated 
evidence, the offence under S. 196. (The postal acknow- 
ledgment was a circumstance caused to exist with the intention 
of causing an erroneous opinion. ) 


On these findings of fact it is clear that an offence punisha- 
ble under S. 193 was committed of which the Subdivisional 
Magistrate could not take cognizance, except on the complaint 
of the Subordinate Judge. The fact that the Sub-divisional ° 
Magistrate took cognizance of an offence on a police charge- 
sheet under S. 420 on March 5, and the accused attempted to 
use the fabricated evidence on March 31st does*not absolve 
the Sub-divisional Magistrate from obtaining sanction whey 
he decided on August 22 to frame a charge under Ss. 193, 511. 
When the facts were brought to the Magistrate’s knowledge 
it was alleged that the offence was committed in rélation toa” 
proceeding in the Sub-Court, and S. 195 (b), Criminal Proce- 


dure Code, makes sanction imperative. R 


The petitioner never raised this question in the Appellate 
Court, but he can hardly be blamed because he is only charged e À. 
and convicted for fabricating false evidence to mislead the . 
Court in regard to the offence of cheating, and the second 
charge is really ancillary to the first to bring it into conformity ° ® 

e . 
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with Tula Ram v. King-Emperor(2). But the offence for which 
he is really convicted, and could only be convicted, is that in 
relation to the Subordinate Court proceedings. 

. No doubt in vacating the proceedings on the comparative- 
ly trivial charge under S. 511, and prefetring to stand his 
trial for a completed offence under S. 193 the petitioner runs 
grave risk of enhanced punishment; but that is his own concern. 

I find that no offence under Ss. 417, 511, Indian Penal 

Code,*has been committed; and if the petitioner is to be re-tried 
under S. 193, Indian Penal Code, sanction should be applied | 
for in the Court of the Subordinate Judge, Mayavaram. The 
findings and sentence of the Sessions Judge and Sub-divisional 
Magistrate are reversed and petitioner is released from hie 
bail. His retrial must abide the decision of the sanctioning 
Court. 


A. S. V. Sentence reversed and Petitioner released 


from bail. 


IN THE HIGH Court or JupicATURE AT MADRAS. 


PRESENT MR. JUSTICE ODGERS AND MR. JUSTICE 
CURGENVEN. 


Mahaboob Sir Prajuvanthu Sree Rajah 

Parthasaradhi Appa Rao Savaji Aswa 

Rao Bahadur Zamindar Garu ... Appellant* (Appellant 
in $. A. No. 96 of 1923 on 
the file of the High Court 
Plaintiff) 


v. 
Turlapati Subba Rao and others .. Respondents (Respond- 
ents in do. Defendants 1 and 3 to 5). 


Legal Practitvener—Exgagement by Zamindar to conduct estate litigations— 
Relakoushep bekoren practitioner and Zamindar—Gencral agency or separate 
dgency in respect of gave litigation—A mount dur from pleader om accounts— 
Zamindar's suit against pleader for—Suwit after Ins: death against his legal repre- 
ocegtives—Limitation—Limitation Act, Art. 89. . 

An order by a Zamindar appointing a pleader to conduct his estate lidga- 
tions does not amount to a general power of attorney and does not have the 
effegt of making the pleader the general agent of the Zamindar from the date 
when he vas first engaged to the date of his death. The agency created in 
such a case is a separate agency begirfhing ande terminating with each suit or 

other proceeding in which the pleader is engaged. 





es are 
tL P Appeal No. 144 of 1924. 24th September, 1926, 
a. - (1923) 21 AL J 865. 
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e 
Held, qgcor dinghy, that, in a suit biought by the Zamindar against the 
pleader for the recovery of a sum alleged to be due from the pleader to the 
-Zamindar on account of moneys received and not accounted for by the pleader, 


eneh proceeding had or taken under a separate vakalat would have furnithed | 


the basis for an account’ to be rendered, and time would have run from the date 
of termination of the pfoceeding. 

Held further, that the rule of lirfitation would not be different, if the suit 
was brought, efter the death of the pleader, against his legal representatives, 
because the cause of action against the legal representatives would not be 
different from that which was available against the deceased. 


Appeal under cl. 15 of the Letters Patent against the 


-judgment ef the Hon’ble Mr. Justice Phillips, dated and 


«April, 1924 in S. A. No. 96 of 1923, preferreel against the 
decree of the Court of the Subordinate Judge of Kistnd at 
Ellore in A. S. No. 65 of 1922 preferred against the decree 
of the Court of the Additional District Munsif of Klore in 
O. S. No. 204 of 1921. 6 


P. Chenchiah for P. Venkataramana Rao for appellant. 
S. Varadachariar and V. Suryanarayana for respondents. 
The Court delivered the following 


Jup@mMENTs — Odgers, J. — In this case the plaintiff, 
a Zamindar, sued the legal representatives of a pleader who 
was employed to conduct certain summary suits, etc., in Bhima- 
varam for the plaintiff asking for a decree for about Rs. 1,800 
being the amount due from the deceased pleader to the Zamin- 
dar on account of moneys received and not accounted for by 
him. Now the Subordinate Judge after calling for findings 
as to what suits the pleader had appeared in and when those 
were disposed of, held that only 22 suits were disposed of be- 
fore the institution of this suit, and the rhost important point 
perhaps urged by Mr. Chenchiah for the appellant in L. P. 
Appeal from the judgment of my brother Phillips (who dis- 
missed the second appeal) is the point of limitetion. Mr. 
Chenchiah urges the following points: Firstly, that there was 
a general agency, that is to say, that the pleader was what eis 
sometimes called a “standing vakil” to thê Zamindar and 
therefore his agency must be taken to have extended from p16 
when he was first engaged, to his death in March, 1918. Now 
this contention was not only negatived by my brother Phillips 
but by the Subordinate Judge also, chiefly.on the authority of 
the case reported in Sgffron Walden Second Benefit® Building 
Society v. Rayner (1) where the Lords Justices held that therg 
was no such thing as an office of a solicitor and Ford Justice 





1. (1880) 14 Ch D 406, 
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. 
James points out that a solicitor is a man’s solicitor 
“when he chooses to employ him and ın the 
matter in which he is so employed” Lord Justice 
Bramwell says that “a man is a solicitor foreanother when that 
other has occasion to employ him as such.” It is of 
course not disputed that in our practice the pleader has to file 
a separate vakalat for every suit that he*institutes on behalf 
of his client. And that was so in the present course of em- 
ploymant; a separate vakalat being also filed by the pleader 
in each execution proceedings (Ex. R.) so that in my 
opinion this contention must be negatived. S 


.Then it was contended that even if his agency was not” 
general, his accounts were, that is to say, that the pleadem 
maintained an open current account with the client and that 
the account instead of being closed as each suit was disposed 
of, simply ran on in the ordinary way, familiar to us, as pay- 
ments by the employer and drawings against those payments 
by the pleader. Now that really is a pure matter of surmise 
because the only accounts that we have in evidence are contain- 
ed in Ex. R which in my opinion negatives any sugh idea. 
There, the suits are kept separate, the expenses for each exe- 
cution petition are set out and there is no ground for saying on 
such accounts as we have, that there was anything in the nature 
of an open running account between the client and his pleader. 


Now, then with regard to limitation, Mr. Chenchiah 
strongly contended before us that there was a liability to ac- 
count outstanding at the death of the pleader when the agency 
terminated and that therefore every item of account within 
three years from the date of the death of the pleader must be 
taken into account in this suit He argued that a new cause 
of action arises as against the legal representatives and that 
therefore he js entitled to reckon three years, not from the 
date of the suit but from the date of the termination of the 
agency. Now in support of this proposition we have been 
referred to Kumea Charan Bala v. Asutosh Chattopadhya- 
sg (2), Kali Krishna Pal v. Srimati Jagattara (3) and Bindra- 
ban Behari v. Jamuna Kanwar (4). It is noteworthy thar 
no Madras case has been cited, although one is to be found 
in Matesayyan v. Popwuswami (5) to this effect. In fact our 
law as latd down in Madras is ip favour of the opposite view. 
Natesayyan v. Ponnuswams (5) has been overruled in Malle. 

á a 
a. (1912) 7CWNS 3. (1868) a Beng. L R 139 (F B). 
4. (1902) IL Ras À 55 5. (1893) TL R16 M 99:3MLJ¢. 
e 
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sam Naidu v. Jugala Panda (6), the view which is also sup- 
„ported by Periaswams Mudaliar v. Seetharama Chettiar (7) 
and there is direct authority in Arunachalam Chetly v. Raman 
Chetty (8). ME. Chenchiah tried to distinguish this case on 
the ground that there the suit was barred when instituted, being 
more than three years after the death of the agent and there- 
fore could not appfy to the principle for which he was con- 
tending. But the judgments clearly show that the agent 
died in April, 1919, and the suit was brought in Decethber of 
the same year. The learned Judge held that there was no 
“*separate duse of action as against the sons, that,is to say, the 
* action against the sons is not different from that against the 
father and as it was barred against the father, after his life it 
was also barred against the sons. Mr. Justice Spencer i in his 
judgment in that case distinctly says that Natesayyan y. Ponnu- 
swami (5) has been overruled by the two later Madras cases 
referred to above and that the matter falls under Art. 89 of 
the Limitation Act. It was faintly suggested on the authority 
of the case in Kumeda Charan Bala v. Asutcsh 
Chattopaghyaya (2) that as legal representa- 
tives are not mentioned in Art. 89, that article can have no 
application to a suit like the present. That in my view 15 
distinctly overruled by the case in Arunachalam Chetty v. 
Raman Chetty (8) and it is pointed out by Mr. Varadachariar 
that there are many articles which would be reduced to absurd- 
ity if this contention were applied to them, for instance, 
Arts. 78 and 79. The column under which these articles 
appear is headed “Description of Suit”. To my mind the 
omission of any mention of legal representatives in the word 
under “Description of Suit” does not mean that the article is 
not intended to apply to a suit against the legal representatives 
in order to let in Art. 120. It seems to me that in this case 
we ought to follow the decisions in Arunachalam Chetty v. 
Raman Chetty (8), Mallesam Naidu v. Jugala 
Panda (6) and Periaswami Mudaliag v. Seetharema 
Chettiar (7) and no reason has been shown why any of these 
decisions should be held to be inapplicable to the present Mise. 
It seems to me therefore that the appeal fails on all the points 


put forward and must be dismissed with costs. . 


Curgenven, J. — The only i issue we have to decide in this 
Letters Patent Appeal ‘is that ‘of limitation. The appeal ig 


. a. (1912) 17 CWN 5 5. (1892) ILR 16M 99:PMLJ:ı 
6 (1899) IL R23 M aga (F B) 
7. (1903) ILR 27M ays: 14 M L J 84 (F B). 8. (1914) 16 MLT 614. 
. 
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taken against the judgment of Phillips, J. in secofid appeal 
affirming the appellate judgment that such claims as would he, 
barred against the pleader himself are barred against his sons . 
and legal representatives, the defendants, ` ! 

I think there can be no douht that a separate agency began 
and terminated with each suit or other prageedings. It is true 
that there is an order of appointment (Ex. B-2) under which 
the plgader was to conduct the estate litigation, but it did not 
amount to a general power of attorney, and it has-not even 
been suggested that it would of itself have given the pleader , 
authority toeconduct the suits. That was furnished by the, 
vaktlat executed in each case, and itswas the vakalat therc- 
fore that created the agency. It is then said that, granting 
so much, the agency did not come to an end with the suit, but 
continued until the pleader had accounted to his principal or 
had refused to account. Even assuming this to be so, it 1s 
acknowledged in the plaint that in some instances accounts 
had been rendered, and since there is no evidence on the record 
to show which cases these were, it is not possible to say, in 
any particular case, that account was not rendered.. It must 
be taken,I think, that the agency in a given case came to an 
end with the case, and this assumption is the more permissible 
since we find that separate vakalats were executed for suits 
and for execution proceedings. 

Thus, had the suit been against the pleader himself, each 
proceeding had taken under a separate vakalat would have 
furnished the basis for an account to be rendered, and time 
would have run from the date of termination of the proceed- 
ing. Would the rule of limitation be different, now that the 
father is dead and the suit is against the sons ? 

The answer to the question depends upon whether the 
sons were sugd upon a cause of action different from that which 
was available against the father. In other words, did a fresh 
cause of action arise upon the father’s death ? The question, 
I think, is to be Answered in the negative both upon general 
Prigciples and upon authority. Suppose the father has been 

and had died pending suit. There is no doubt, what- 
ever, I suppose, that the sons could have been substituted for 
hint as his legal representatives, and the suit continued., This 
must surely mean that the cause of action survived the father’s 
scath, and was available also against the sons. A legal represen- 
tative, so far as the assets come into his hands, carries on the 
liability of the deceased in all cases where that liability does 
not lapse with the death. Of the cases cited which appear to 

e ` ` 
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run counter to this doctrine, the only one in which the facts parae Rajah 
. A 3 A arthasuradhi 

‘raise an issue strictly analogous to the present is Bimdraban ` Appa Rao 
Behari v. Jamuna Kunwar (4). In that case it was not only rae 
held that a fresh cguse of action arose, when, upon the death ` 
of the father, the money came into the defendant’s hands but, 
further, that the su against the son would not fall under 
Art. 89 of the Limitation Act, because the suit was not against 
the agent but against his legal representative. With gll res- 
pect, I must dissent from both propositions__against the 
datter i it hag only to be pointed out that Limitation Act classifiés 
suits according to their “ description” and that @ suit of the 
description referred to n Art. 89 may be brought againsf the 
tegal representative of an agent as well as against the agent e 
himself, just as under Art. 78 the drawer’s representatives may 
be sued upon a dishonoured bill of exchange. Against the 
doctrine that receipt of the money by the son creates a fresh X 
cause of action, the Madras case relied upon by the learned 
Judge, Arunachalam Chetty v. Raman Chetty (8), appears 
to me to be clear authority from which I can see no reason to 
difer. e 

It may be, as was admitted in Venkatacharyulu v. Mohana 
Panda (9), that the onus and methods of proof may differ 
when the suit is against a legal representative, and it may even 
be thatthe remedy would be different in kind; but those are 
no reasons for holding that a fresh cause of action arose when 
the assets liable for the claim came into the defendant’ s hands 
upon their father’s death. 

I agree therefore that this appeal must be dismissed with 
costs. j j 

A.S. V. Appeal dismissed. 





Curgeaven, Je 





PRIVY COUNCIL. ii l 
(On appeal from the High Court of Judicature at Bombay.) 
PRESENT THE Lorp CHANCELLOR,*LorD Justice ~ 
WARRINGTON AND CHIEF JUSTICE ANGLIN: 
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—Alleged wagering tramsactions—Bombay Wagers Act (HI "of 1865)— 
Principals liability to indemnify agent. G 

The respondent acted as the appellants cutcha adatia agent in Bombay, 
making on his behalf with third parties (a) forward contracts for the sale and 
purchase of Broach and Bombay cotton, and (b) deafings in options on Broach 
cotton on Teji Mandi lines Some of tise transactions were entered into with 
the third parties directly by the appellant himself orehis munis, who then gave 
the name of the respondent as his agent, so that the third parties looked to 
the ndent as the appellants cutcha adatia. Though there was an arrange- 
ment between the appelladt and the respondent that he was not really to take 
or give delivery in respect of the transactions, but only to pay or receive dit- 
ferences, there was no evidence of any such arrangement with tM third partis 
interested. The various transactions entered into resulted in loses amounting 
to Å 1,83,632-5-6, which were paid by the respondent, and which he claimed 
to be re-imbursed or indemnified for by his principal, the appellant TRe 
latter pleaded an arrangement as aforesaid between him and the respondent 
whereby fe was only to pay or receive differences, and not to give or take 
delivery, and, further, that the Teji Mandi bargains were meant only to cover 
him against loss on his forward contracts; that, accordingly, all the contracts, 
being in the nature of wagering contracts, were unenforceable by reason of 
the Indian Contract Act (IK of 1872), S. 40, and the Wagers Act of Bombay 


, (THO of 1865). 


Held, affirming the judgment of the High Court in its Appellate Jurisdic- 
tion, that both the appellant and the respondent being bound to the third parties 
either to perform their obligations under the several contracte (which were 
genuine) or to pay damages, and the appellant, who was solely entitled to the 
benefit of such contracts, being bound prima facie to indemnify his agent, the 
respondent, against any [iability incurred in respect of them, and, on the other 
hand, the only remuneration therefrom to the respondents was his commission as 
agent, and not any loss or gain on the contracts, and no arrangement was made 
with the ‘third parties that delivery was not to be given or taken, but only 
differences paid, there was no element of wagering in the transactions 

Manilal Dheramsi v. Allibhai Chagla, (1922) I L R 47 B 263 and Forget 
v. Ostigny, (1895) A Č 4x8 referred to. 

Appeal from a decree of the High Court in Appeal 
(Shah, Ag. C. J. and Kincaid, J.), dated the roth September, 
1924, which reversed a decree of the same Court in its Origi- 
nal Civil Jurisdiction (Kemp, J.), dated the gth April, 1924, 
dismissing the respondent’s suit. 

The respondent, carrying on business as shroff and com- 

emigsion agent in Bombay, acted as cutcha adatia there for the 
appellant, the mode of dealing of such cutcha adatia agent 
being that described by Chandavarkar, J. in Fakirchand 
Lalchand v. Doolub (1). As such cutcha adatia the res- 
pondent, in consideration o$ the payment of his, commission, 


e executed the various orders that the appellant from time to time 


gave him for negotiating forward contracts with the public fo: 
the sale and purchase of Broach and Bombay cotton, and also 


> (1905) 7 Bom. L R arg at 215-6. 
e 
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for negotiating Teji Mandi dealings in options on Broach 
cotton. A number of transactions with third parties were 
“also entered into directly by the appellant himself or hus 
munim, who then fave the respondent’s name as his agent, the 
third parties with whom the contract was made thereupon 
having the liability of the resPondent as the appellant’s cutcha 
adatia. There wab an arrangement between the appellant 
and the respondent that the appellant was not either to take 
or give delivery in respect of the forward contracts, ane that 
the Ten Mandi transactions were meant to cover him against 
» “any possilffe losses on the forward contracts; but no such 
“arrangement was made with any of the third parties with 
whom the various transactions were entered into.. On the 
whole, the result of all the transactions taken as a whole was 
a loss of Rs. 1,83,632-5-6 which the respondent paid as and 
when called upon, and for the re-imbursement of which, as 
indemnity due by a principal to his agent, he brought an action 
against the appellant. The appellant pleaded that all the 
contracts were in the nature of wagering transactions, and 


therefore, unenforceable under the Indian Contract Act (IX. 


of 1872), S. 30, and the Bombay Wagers Act (III of 1865). 
This contention was accepted by the Trial Judge (Kemp, J.) 
and the claim dismissed, but his judgment was reversed upon 
appeal by Shah, Acting C. J. and Kincaid, J. and an enquiry 
was directed as to how much was due by the appellant to the 
respondent. The appellant thereupon appealed to His 
Majesty in Council. 

Geoffrey Lawrence, K. C. and E. B. Raikes for appellant. 
— There are concurrent findings of both the Lower Courts 
that there was an arrangement or understanding between the 
respondent and the appellant that the latter should not be 
required to give or take delivery, and this necessarily involves 
the inference that the transactions were wagers; in fact, the 
appellant was in no case called upon to take delivery in any of 
the transactions. The Teji Mandi trangactions were really 
a bet on the rise or fall of the market above or below a certain 
figure, that figure being the rate at which the individualetran- 
sactions were effected plus the nazrana, and though a previous 
decision of the High Court [Manilal Dharamsi v. Allibhai 
Chagla (2)] has ruled that a Teji Mantli transaction is” not 
as a ‘matter, of ‘courseea wager, the Trial-Judge was right in 
‘ holding that they were wagers in this case. If, and so far a, 
the respondent made agreements with third parties without 


a. (1922) I L R 47 B 263. 
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stipulating that his principal should not be called upon to give 


or take delivery, he exceeded his authority, and such agrec-. 
ments were accordingly not binding upon the appellant. 

A.C. Clauson, K. C., Sir G Lowndes, K.C. and R. K. 
Chappell for respondent. "The respondent, i in acting as the 
appellant’s cutcha adatia, was authorised tọ make himself per- 
sonally liable on contracts with third parties, and also to make 
the appellant personally liable to the third parties; and he did 
in fact? so render himself personally liable, as well as the 
appellant, to the third parties. The appellant is therefore , 
bound to indemnify the respondent for such losses as he has, 
suffesed through acting on his behalf. | There was no common 
intention as between the parties to the contracts (viz. thee 
appellant and third parties, or the respondent and_ third 
parties) that the appellant or respondent was only to pay or 
receive differences. Finally, even, if the contracts between 
the appellant and the respondent were prima facie gaming and 
wagering, the respondent is entitled to recover on them, inas- 
much as he rendered himself personally liable to third parties 
in executing the orders of the appellant. . 

[In the course of the argument, the following authorines 
were also referred to: Manilal Raghunath v. Radhakisson 
Ramyiwan (3), Perosha Cursetji v. Maneckji Dossa- 
bhoy (4), Sassoon v. Tokersey Jadhawyi (5), Bhagwandas v. 
Kanji (6), Bhagwandas Parasram v. Burjorji Ruttonji (7) 
and Forget v. Ostigny (8).] 

26th July, 1926. The Judgment of the Board was 
delivered by : 


Lord JUSTICE WARRINGTON : The question in this 
appeal is whether the contract between the appellant and the 
respondent sought to be enforced in the suit was a wagering 
contract, and therefore, under the provisions of S. 30 of the 
Indian Contract Act, void and incapable of being enforced. 

° The respondegt (the plaintiff in the suit) carries on 
“business in Bombay as a merchant and agent on commission. 

° Whe appellant (the defendant in the suit) is a merchant 
and at all material times resided in the Native State of Bhopal. 

During the years 1914 and 1917 the respondent acted in 
the transactions in question as commission agent for the appe 

as (1920) I LR 45 B 386. 4- (1898) ILR aa B 899. 
5. (19%) LL R 28 B 616. 6. (1905) I LR 30 B aos. 
i 7. (1917) LR 45 I A 29:34 M L J 305 (PC). 
8. (1895) A C 318. 
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lant on whet are known in Bombay on cecha adatia terms, the 
appellant being his up-country constituent. 


There is no djspute that as regards cutcha adatia tran- 
sactions the course of business and the relative 
positions of ie panties are as follows :— 
When a cutcha adaty enters into transactions under instruc- 
tions from and on behalf of his up-country constituent with 
a third party in Bombay, he makes privity of contract between 
the third party and the constituent, so that each becomes liable 
to the othe, but also he renders himself di Sao on the 
contract to the third party. He does not ordinariJy communi- 
cate the name of his congtituent to the third party, but hesin 
forms the constituent of the name of the third party. The 
position, therefore, as between himself and the third party is 
that he is agent for an unnamed principal with personal liability 
on himself. | His remuneration consists solely of commission, 
and he is in no way interested in the profits or losses made by 
his constituent on the contracts entered into by him on hig 
constituent’s behalf. 


In pufsuance of the course of business so described, the 
respondent, acting as cutcha adatia for the appellant, made 
forward contracts on his behalf for purchase and sale of 
Broach and Bombay cotton, and he also had dealings on his 
bchalf in options on Broach cotton, known as Teji Mandi 
transactions. These various transactions resulted from time 

“to time in losses which were paid by the respondent. The action 
is for the balance due to him on his agency account, including 
his commission. 

The contracts for sale and purchase of cotton were, so 
far as the third parties were concerned, genuine contracts, and 
not mere gambling transactions. As to the Teji Mandi 
transactions, there was no evidence to distinguish them in this 
respect from the forward contracts and the Appeal Court has 
dealt with them on the same footing. Theiy Lordships think 
they were right in so doing. There is no presumption that 
such transactions are wagers [see Manilal Dharamsi v. $#ili-* 
bhai Chagla (2,)], and in the absence of evidence to the con- 
trary, they should be treated as genuine contracts. 


The only circumstance on which reliance is placed in súp- ` 


port of the'centention that as between the appellant and the 
respondent their contract was a wagering contract, is that there” 
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was between them an understanding that the respondent would 
not call upon the appellant either to give or take delivery. © 

In the Court of First Instance, Kemp, J. pronounced 
judgment in favour of the appellant and Aismissed the suit. 

This judgment was reversed on appeal by Shah, Acting 
Chief Justice, and Kincaid, J’, who directed an account of 
what was due from the appellant to the respondent. 

The appellant obtained the leave of the High Court at 
Bombay to appeal to His Majesty in Council and the present 
appeal was presented accordingly. 

In the opinion of this Board the decision af the Appeal 
Court is correct. e 


The respondent, as the appellant’s agent, and acting, in 
accordance with his mandate, made genuine contracts on-his 
behalf with third parties in Bombay. Under these contracts 
both the appellant and the respondent were bound to the third 
parties either to perform their obligations or to pay damages 
for their breach. ‘The respondent having entered into these 
contracts as agent for the appellant, the latter was prima facie 
bound to indemnify the former against any liability incurred 
in respect of them. He was, on the other hand, exclusively 
entitled to the benefit of them__a gain to the appellant would 
involve no loss to the respondent, nor would a loss to the 
appellant result in a gain to the respondent. The only remu- 
neration to the respondent was his commission [see Forget v. 
Ostigny (8)]. The understanding between them referred 
to above merely means that the respondent would, by covering 
contracts or otherwise, provide for or take the goqds or pay 
the difference on the appellant’s behalf. In all this there is 

“not, in their Lordships’ opinion, any element of wagering as 
between the two parties. As betweer*them neither party 
stands to wia from or lose to the other according to fluctuation’ 
of price or any other event. ‘The very essence of a wager 
between them is thus absent. 

Counsel for*the appellant raised before this Board a new 
epaipt founded on Ss. 1 and 2 of the Bombay Act III of 1865. 
But once it is established that the contracts with the third 
parties are genuine contracts and not wagering’ transactions, 
. thf provisions of «hese‘sections have no application and the 
point tHerefore fails. . 

s Foy, these reasons and for hose more elaborately stated 
by the ‘Appeal Judges, this Board is of opinion that the appéal 





8. (1895) A C 918 xt 322. 
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ought to be dismissed with costs, and will humbly advise His P.C. 
Majesty accordingly. Sobhagmal 
KA Gianmal 
Solicitors for*appellant : Lattey and Hart. v. 
Solicitors for rtspondent : T. L. Wilson and Co. Pace ae 
A. deM. s Appeal dismissed. scree 
b ton, L. J 
PRIVY COUNCIL. 4 
. (On appgal from the High Court of Judieature at Patna.) 
. PRESENT . THE LORD CHANCELLOR, LORD JUSTICE 
WARRINGTON AND CHIEF JUSTICE ANGLIN. 
fagadishwar Narayan uon;  Appellani* = 
v. . 
Muhammad Haziq Hussain and ôthers . ru J Respondents. 

Bengal Revenue Sales Act (XI of 1859), Ss. 2, 3, 6 and 33—Revenue when P. C. 
dus—Last dates for payment of arrears—Auction-sale in default—Legality ques- Jagadishwar 
tioned—Misdescription of property im motice—Appeal to Commissioner—Sub- Narayan 
stantial injury—Suit to set aside sale. Md. Hara 


Tho Bord of Revenue, in pursuance of 8. 3 of the Bengal Revenue Sales Hussain. 
Act (XI of 1859), had fixed as the last dates for the payment of arrears of 
revenue the 7th June, 28th September, rath January and 8th March respectively 
in each year in respect of the several quarterly instalments. The co-parceners 
of a certain residuary share in a mahal defaulted in the payment of the June 
instalment of Rs. 1-11-9 and accordingly on the sth August following (1917) the 
Collector issued e notification for the sale of the property, containing on the 
face of it the statement—The shares have been noted on the reverse; no share 
other than the ijmaH share noted herein shall be sold”; but in fact, on the 
reverse, the property to be sold was incorrectly described as measuring 17 cottas, 

14 dhurs instead of 2 bighas, 15 cottas, 12 dhura., At the auction held on 
the a4th September, 1917, the appellant purchased the property for Rs 850, and 

on the agth April, 1918, was put in posseasion thereof. The co-parceners in A 
the meantime, on the December, 1917, preferred an appeal to the Com- 
missioner of Revenue under S. ss of the said Act, but did not specify therein or 
prove any irregularity other than the above misdescription, or any substantial 
injury accruing to them in consequence thereof, but they alleged hardship. The 
appeal was dismissed. In February, 1919, they instituged an action for set&ng . 
aside the said sale, alleging in their plaint tater alia that the name of the ° 
mahal and the details of the arrears of revenue (sadar jama) hid been pnay 
entered in the notificafion for sale, but not disputing that the revenue in respect 
thereof was in arrears on the yth June, 1917. 


Hejd, (1) that though the last date for, the paypent of the arrearseunder x 
S. 3 of the Act, and the rules of the Board of Revenue was the e 7th June, 
the revenue in .question apptared, both by the Collectors records and by the 
fact that no allegation to the contrary had been made by the respondents ¢h 


Gither their appeal to the Commissioner of Revenue, or in thefr plaint in this ° f 


suit, to be really dwe at some date prior to the rst June, 1917, and was in arrears 





“PC Appeal No. 124 of 1924. A e soth July, 1926, y e 
e 
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P.C. immediately thereafter, under 8. a of the Act, so that a sale onthe 24th Sep- 





Jana kw tember, 1917, was regular. Haji Buksh Elahi v. Durlav Chandra‘ Kat, (1913) 
Narayan LR 39 I A 177 referred to. (2) Under S. 33 of the Act, the respondents’ suit 
= must be dismissed for (a) the Collector’s notice of sake of the sth August, 1917, 
Md Hazig plainly indicated that the whole of the residuary shgre (the ijmali share) was 
Hussain. about to be sold, the sadar jama specified on the face of it being also the amount 
in arrears in respect of the whole residuary share, and though an «rror 
occurred in noting on the reverse of the notice the particulars of the area of 
the property, it waa an error only in the exercise of the Collectors powers, 
and hagl no effect on his jurisdiction; (b) the omission to make such an error 
the ground of an appeal to the Commissioner barred its being raised in the 
present suit; and (c)+-no substantial injury had been alleged toyresult from the 
trifling error wentioned to warrant the sale being set aside as against a pur- 
chaser bidding freely at a revenue sale. Mahant Krishna Dayal Gir v. Syed 
Abdul Gafar, (1917) 2 Pat L J 402 (F B) ) disapproved; Ravanesimoar Prasgd 
Singh v. Baijnath Ram Goenka, (1914) L R 42 I A 79 and Rajah Gebind Lal 
Roy v. Remjanam Musser, (1893) L R 20 I A 165 at 175 referred to. 


Appeal from a decree of the High Court (Das and Mac- 
pherson, JJ.), dated the 13th August, 1923, affirming a decrce 
of the Subordinate Judge, Monghyr (Kamala Prasad, Esq.), 
dated the 31st January, 1920. 


The facts and arguments appear es the judgment of 
their Lordships and from the head-note above. 


S. Hyam for appellant. 
A. H. R. Magid for respondents. 
30th July, 1926. The Judgment of the Board was deli- 
vered by 
Lord Tae Lorp CHANCELLOR -—This is an appeal from a 
Chancellor. decree of the High Court of Judicature at Patna affirming a 
decree of the Subordinate Judge of Monghyr, by which a sale 
. of certain land under the Bengal Land Revenue Sales Act 
(XI of 1859) was set aside as invalid. 


The suis related to a portion of an estate known as Chak 
Maharuddin Khatik bearing No. 3309 on the Tauzi of the 
Gollectorate of Monghyr, and paying an annual revenue to the 

‘© Government of R$. 129-13-0. The estate had belonged to a 

ah of proprietors in several shares, but in respect of some 

of the shares separate accounts had been opened under S. 11 

of the Act, leaving a residue belonging to the - respondents 

, joirtly and bearing.an annual revenue of Rs. 80-9-0 payable 

by quarttrly instalments. By.a rule made by the Board of 

i Revenue under S. 3 of the Act, the latest dates for the pay- 

. ment of alb arrears of revenue in respect of this and other 

. estates had been determined to be the 7th June, 28th Septem- 
oe, Her rth January and 28th March. 
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It appeared by the books of the Collector of the district, 
that on the 7th June, 1917, the sum of Rs. I-11-g was in 
arrear and unpaid in respect of the residuary share of the estate 
belonging to the rtspondents jointly, and accordingly on the 
5th August, 1917, the Collector gave notice in accordance with 
the Act that the tjmali (or jdint) share constituting the resi- 
due of the estate wéuld be put up for sale by auction on the 
24th September, 1917, for the arrear of revenue; and at the 
auction held on that date the appellant was the highest®bidder 
for the share and was declared the purchaser at the price of 
Rs. 850. 

i On the roth December, 1917, some of the * respondents 
preferred an appeal to the Commissioner of Revenue under 
S. 25 of the Act against the sale, alleging a number of irregu- 
larities in the sale (none of which are now relied upon) and 
that it was a hardship that property which they alleged to be 
worth a very large sum should be sold on account of an arrear 
of only Rs.1-11-9 for Rs.850. The Commissioner, having heard 
the appeal, found on the 8th February, 1918, that no materia] 
irregularity had been disclosed or indeed pressed in argu- 
ment; as regards the plea of hardship, he said that the then 
appellants appeared to be habitual defaulters and that accord- 
ingly he felt precluded from making a recommendation to the 
Board on the ground of hardship. The appeal was according- 
ly dismissed, and the appellant paid his purchase-money and 
` was let into possession of the property on the 29th April, 1918. 
On the 7th February, 1919, the present suit was instituted 
by some of the respondents against the appellant, praying that 
the sale might be set aside, the other respondents (who had 
been co-proprietors with the plaintifs) being made co 
defendants. The Subordinate Judge framed issues for trial, 
of which the following only are now material — 
“g. Whether there was any arrear due in respect of 
the kist for which the sale took place ? k 
“ro. Is the sale liable to be set aside?” 

The suit was héard by the Subordinate Judge who, p 
the 31st January, 1920, delivered judgment, holding that the 
sale was void on two grounds. First, he held (under issue 9) 


that the sum of Rs. 1-11-9 in respect of which the sale Was, 


made, did not become payable, under the settlement 2nd kist- 

bundi of the mahal until the 7th June, 1917, and accordingly, 

did not become an arrear under S. 2 of the Act until the Ist 

July, 1917; and this being so, he held that the latest date for 

payment of the arrear under S. 3 of the Act was the 28th 
R103 ° 
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September, and accordingly that the sale on the 24th Septem- 

ber was irregular. Secondly, he held (under issue 10) that 

one of the mauzas included in the property, sold, which was 

described in the notification of sale as containing 17 cottas, 

19 dhurs, in fact contained 2 ee 15 cottas, 12 dhurs, and 

accordingly that the sale must be deemed to be a sale of a 

portion only of the residuary share and not of the whole, and 

was therefore made without jurisdiction. He accordingly 

made @ decree setting the sale aside. 

On an appeal by the first defendant (the present appel- 
lant) to thesHigh Court at Patna, that Court (consisting of, 
Das and Macpherson, JJ.) disagreed with the Subordinate 
Judge on the first ground of his judgment, holding on the 
documents that there was an arrear in respect of which the 7th 
June, 1917, was the latest day for payment. They further 
held that in any case this objection, not having been taken on 
the appeal to the Commissioner of Revenue, was not open to 
the plaintifs in the suit: Upon the second point dealt with 
by the Subordinate Judge the Court held itself bound by the 
decision of a Full Bench of the High Court in Mahant Krishna 
Dayal Gir v. Syed Abdul Gaffar (1) to affirm the decision of 
the Subordinate Judge; and accordingly, while expressing 
their dissent from the decision in the case cited, and agreeing 
with the dissenting judgment of Chapman, J., in that case, 
they dismissed the appeal. It is against this decision of the 
High Court that the present appeal is brought. 

With reference to the first ground upon which the learn- 
ed: Subordinate Judge rested his decision, their Lordships 
agree with the High Court in holding that it has no founda- 
tion in fact. Their Lordships entirely accept the contention, 
put forward on behalf of the respondents, that if the sum in 
question in fact became payable on the 7th June, 1917, it 
did not become an arrear under S. 2 of the Act until the st 

uly, and that in that case the latest date for payment under 
. 3 of the Act and the rule made by the Board of Revenue 
was the 28th September, so that a sale on the 24th September 
“wa? irregular. This view of the law is in accordance with 
the decision of this Board in Haji Buksh Elahi. v. Durlav 
Chandra Kar (2). But the argument depends for its valid- 


` ity upon the assumption ‘that under the settlement and kist- 


bundi of the mahal ‘the amount in question did: not become 
“payable util the 7th June, 1917, and for the reasons -given 
i 1. (1917) a Pat L J 402 (F B). 
a (1912) LR 39 I A t77: 23 M L J 206 (P C). 
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by the learned Judges of the High Court their Lordships do 
not accept that assumption. The result of an examination of 
the Collector's books, of the grounds of appeal to the Com- 
missioner of Revente and his replfes, and of the pleadings in 
the suit, is to make it plain that the sum in question became 
due at some time before the 1st June, 1917, and so became an 
arrear on that date; and if so, the latest date for payment of 
the amount under S. 3 of the Act and the rules of the Board 
was the 7th June, 1917, so that a sale on the 24th Septtmber 
was regular. Upon this view of the facts it is unnecessary 
td consider’ whether, if the sale had been shown „to be pre- 
mature, S, 33 of the Act, would have been an answer to this 
objection. 

The second ground taken by the learned Subordinate 
Judge in his judgment is of a different nature. It appears to 
be the fact that, while the property offered for sale, namely 
the ijmals share which formed the residue of the estate, was 
correctly described on the face of the notice of sale, and the 
revenue payable in respect of it (namely Rs. 80-q-0) was 
correctly given, there was an error in the details of the area 
of the property noted on the reverse side of the notice, this 
error amounting to about 1 1|2 bighas out of a total of 158 
bighas. It was not alleged or proved that the price given 
for the property was affected by the misdescription, nor was 
the point raised on the appeal to the Commissioner; but it has 
nevertheless been held on the authority of the previous deci- 
sion of the High Court that the misdescription was sufficient 
to invalidate the sale. The correctness of the decision under 
this head depends upon the effect to be gwen to S. 33 of the 
Act of 1859, which provides as follows — 

“No sale for arrears of revenue, or other demand realizable in the same 
ponr as arrears of revenue are realizable, made after the paging of this Act, 
shall be annulled by a Court of Justice except upon the ground of its having 
been made contrary to the provisions of this Act, and then only on proof that 
the plaintiff has sustained substantial injury by reason of the irregularity coffi- 
plained of: and no such sele shall be annulled upon sach 
ground, unless such ground shall have been declared eine 
specified in an appeal made to the Commissioner under S. 25 of this Att; 
and no suit to annul a sale made under this Act shall be received by any Court 


of Justice ugless it shall be instituted within one year from the date of the sale 


becoming final and conclusive, as provided in S. a7 of this Act.” f 


At first sight this séction appears to be a complete answer 
to, this part of the case. The effect of it is that, in, order that” 
a sale may be annulled by the Court, a plaintiff must prove 
(1) that the sale was made contrary to the provisions of the 
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Act, (2) that he had sustained substantial injury by reason of 
the irregularity complained of, and (3) that he specified the it- 
regularity in question in his appeal to the Commissioner; and in 
the present case, while it may be assumed that the sale under 
an inaccurate description was contrary to the provisions of the 
Act, it is plain that the plaintifs proved no substantial injury 
by reason of the misdescription and did fot raise the point be- 
fore the Commissioner. But it was held in the case cited, 
whicl®the High Court felt itself bound to follow, that the sec+ 
tion had no application to such a case ; and the point for deci- 
sion is whether that view is correct. : 


* In the case cited [Mahant Krishna Dayal Gir v. Syed 
Abdul Gaffar (1)], as in the present case, the residuary shafe 
of an egtate was offered for sale and the sadar jama of the 
residuary share was correctly stated in the notice of sale; but 
an error was made in stating the particulars of the property, 
a small interest being omitted from those particulars. An 
appeal to the Commissioner had failed as having been pre- 
ferred out of time, and on a suit being brought to set aside 
the sale, it was not proved that the error had seriously pre- 
judiced the sale ; but the Full Bench, fioldng that the Collector 
must be taken to have offered for sale less than the whole 
amount of the residuary share and that he had no jurisdiction 
so to do, set the sale aside. In other words, they held (as 
Das, J. put it in his judgment in the present case) that the 
existence of the Collector’s jurisdiction to sell, and not its exer- 
cise only, was affected. No doubt that decision covered the 
present case, and the High Court was under an obligation to 
follow it ; but in their Lordships’ opinion the decision cannot 
be sustained. In that case, as in this, the notice showed 
plainly the intention of the Collector tö offer for sale the whole 
of the residyary share ; for the expression “the tjmali share” 
which appeared upon the face of the notice, denotes (as Chap- 
man, J. said in the case cited) the rights of those proprietors 
who have not opéned separate accounts. Further, the sadar 
jama specified on the face of the notice was the amount pay- 
able in respect of the whole residuary share. The intention 
to offer the whole residue for sale was, therefore; clear ; and 
although an error occurred in noting on the reverse side of 

“the notiee the particulars of the area of the property, that was 
an error in the exercise of the Collector’s powers and had no 
effect on his jurisdiction. This being so, it might have. been 





„1, (1917) 2 Pat L J goa (F B). 
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made thé subject of an appeal to the Commissioner, and the 
„omission to specify the point as a ground for, that appeal is a 
bar to its being raised in suit. The point is stated with 
admirable lucidity’ in the judgment of Das, J., with which 
Macpherson, J., concurred; and their Lordships are entirely 
satisfied with his reasoning on this point. 


It is only necessary to add that it would be regrettable if 
the title of a purchaser under the Act of 1859 were ljable to 
be impeached by suit in respect of a trifling error which is not 
proved [as in Ravaneshwar Prasad Singh v. Batjnath Ram 

e Goenka (3).] to have substantially affected the ptice given for 
the property. As was pointed out by the Board in Rajah 
“Gobind Lal Roy v. Ramjanam Misser (4) the first persons 
to suffer by such an interpretation of the Act would be the 
defaulting proprietors, for the effect would be to deter pur 
chasers from bidding freely at a revenue sale. 


Counsel for the respondents attempted to raise a further 
point, based on an alleged breach of duty by one of the de- 
fendants in not paying the amount due for revenue ; but this 
argument, which was negatived by the Subordinate Judge 

‘and was abandoned in the argument before the High Court, 
is not now open to the respondents. 


For the above reasons their Lordships arc ‘of opinion that 
this appeal should be allowed, and that judgment in the suit 
should be entered for the first defendant (the present appel- 
lant) with costs here and below, and they will humbly advise 
His Majesty accordingly. 

Solicitors for appellant : Barrow, Rogers and Nevill. 


Solicitors for respondents : Chapman, Walker and Shep- 
hard. l 


A. de M. Appčal allowed. 


3. (1914) LRaa I A 79:28 ML J 583 (P C). 
4. (1893) L R20 I A 165 at 175-1 L Rar C 7o (PC). 
° e 
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PRIVY COUNCIL. | ° 
(On appeal from the High Court of Judicature at Patna.) 
PRESENT :— VISCOUNT DUNEDIN, Logp ATKINSON AND 
Mr. AMEER ALI. 


Niladri Sahu ° ... Appellant” 
v. e 
Mahantan Mahant Chaturbhuj Das 
and ethers ... Respondents. 


Hindu Lawt—Ersction by Shebait of temple of annexes thereio—Funds pre- 
cured by loams—Leans discharged by berrowing on mortgage at tewer tutereste 
—Falidity of méttgage—Legal necessity. ° 

The Shebait of a thinple, in order to raise fumds for the erection, as annexes 
to it, of a lodging-house for rich disciples and a dining-hall for Sadhus, borrow 
ed from 1891 onwards from money-lenders various sums amounting tu Ra. 9,337, 
repayable with interest at the rate of 2 per cent. per mensem. Subsequently, 
in order to pay off this debt, which, with accumulated interest, amounted in 
1906 to Re 25,000, he raised the amount by mortgage of certain debotior pro 
perties, interest being stipulated at the rate of 1 per cent. per mensem only. 
When this mortgage-debt was not repaid, the mortgagee instituted an action, 
claiming both personal and mortgage-decrees against the Shebait. The latter 
filed his written statement (which he did not, however, attend th trial to 
support) contending that the mortgage was invelid by reason of the absence of 
legal necessity for borrowing, or for the erection of the anneren : 

Held, reversing the judgment of the High Court, that, even admitting 
that the original loan was not contracted from legal necessity (which was not 
demonstrated), the endeavour to discharge it and reduce the interest by means 
of a mortgage on less onerous terms was sufficient indication of existing legal 
Necessity to walidate the mortgage. 


Piosunxa Kumari Debya v. Golab Chand, (1875) LR21A 145 referred ro. 


Appeal from a decree of the High Court (Jwala Prasad 
and Foster, JJ.), dated the 17th March, 1923, which dismissed 
an appeal from a decree of the Subordinate Judge of Cuttack 
(S. C. Mittra, Esq.), dated the 28th February, 1922, who; 
in the appellgnt’s suit on a mortgage, had passed a money 
decree only against respondent No. 1 (thie mortgagor), but 
hag refused a mortgage decree. 

The materia? facts appear from their Lordships’ judg- 
men 

L. de Gruyther, K. C. and E. B. Raikes for appellant — 
The building of the annexes was necessary and bene- 
dicia? to thé Math, and, consequently, the debt incurred by 
borrowing therefor was incurred for legal necessity It was 
farther beneficial to the Math to have the prior debt at exor- 
bitant interést extinguished and replaced by an equivalent debt 





*P. C. Appeal No. 81 of 1924. 6th July, 1926. 
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at a reduéed rate of interest; and the mortgage which effected 
this was therefore executed for legal necessity. hjg term 
“ legal necessity ” must be interpreted according to the special 
circumstances of dach case and occasion [Prosunno Kumari 
Debya v. Golab Chand (1)‘]. The onus of proof that the 
expenditure was profitable to the Math was not on the appel- 
lant, as the Indian Courts wrongly held ; it lay, on the con- 
trary, on the respondent to establish that it had not been profit- 
able, and, in fact, they should have presumed that the®outlay 
had been profitable from the respondent’s refusal or failure to 
produce the books of the Math or to give evidegce. Those 
Courts should have decjded all the issues in, favour of ethe 
appellant, and given him a mortgage-decree, or in any event 
have appointed a Receiver of the Math income, with directions 
to pay all surplus income to the appellant. j 

W. Wallach for respondents.—The concurrent findings of 
fact of the Lower Courts that (1) the property mortgaged 
is not respondent 1’s, but is debotéor property of the deity. 
(ii) the mortgage was not executed for legal necessity and for 
the benefit of the Thakur, (ii) the alleged debts anterior to 
the mortgage were not for legal necessity and for the benefit 
of the idols, are correct, and cannot be disturbed. The deci 
sion of the first issue by the Subordinate Judge is also correct 
that the suit should be dismissed because the Thakurs, who 
were necessary parties, had not been impleaded as defendants; 
and the decision of the High Court on this issue was erroneous. 
The appellant’s suit for a decree for sale on the mortgage was 
rightly dismissed. | 

6th July, 1926. The Judgment df the Board was 
delivered by 


Lorp ATKINSON :—This is an appeal from a decree of 
the High Court of Judicature at Patna, dated the 17th March, 
1923, dismissing an’appeal from a decree of the Subordinate 
Judge of Cuttack, dated the 28th February, 1922, who in*a 
suit for sale on a mortgage had passed a money decree only 
against defendant No. 1, but had, in other respects, dismnassetl 
the plaintiff’s claim. WS 

The defendant, the mortgagor, is the Mahant af the Math 
of a Thakur or deity of the Vaishnavites talled Sri Jagannath’ 
Mahaprobhu at a place called Puri. It includes a temple 
with idols in it. The defendant#4with, as it is alleged, tht 
view of increasing the income of the Math, built as an addi- 





1. (1875) LR2IA 145. A 
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Niladn Sahu tees visiting the Math might obtain during their visit comforta- 
P ble lodgings, and built in addition a large hall where food 
Chaturbhuj Might be supplied to those’ devotees who nfight visit the Math 
Das. and worship at it. ° 
Lord The revenue of the Math, though sufficient to meet the 
Atkinson- ordinary expenses of the worship in it, was insufficient to meet 
in addition the cost of the construction, maintenance and 
management of these new buildings. The defendant was 
accordingly, from the year 1891 downwards, obliged to bor- 
row from time to time from money-lenders on notes of hand, 
setting forth the purpose of the lqans, various .sums of á 
money, bearing interest at Rs. 2 per mensem or more. The 
actual sum expended on the construction of these pucca build- 
ings, as they were styled, only amounted to Rs. 9,337; so that 
the outlay could not be considered to have been of an extrava- 
gant character. Owing, however, to the very high rate of 
interest charged by the lenders, the defendant’s indebtedness 
to these latter amounted by November, 1906, to the large sum 
of Rs. 25,000. To meet this indebtedness, the defendant, 
the Shebait, on the 6th November, 1906, borrowed from the 
plaintiff the sum of Rs. 25,000, bearing interest at a rate only 
equal to one-half the rate he had been paying on the loans 
obtained from moneylenders, namely, 1 per cent. per mensem, 
and in order to secure the repayment of this loan and the 
interest accruing upon it, he gave to the plaintiff a mortgage of 
certain properties which were at the time, and still admittedly 
are, debotior properties belonging to the Math, and not to any 
extent or in any respect the properties of the defendant. These 
. properties are enumerated and described in a schedule attached 
to the mortgage deed. 

As the gefendant, on some very unconvincing excuse of 
illness, obstinately refused to appear as a witness at the trial of 
thjs case before the Subordinate Judge at Cuttack, or to exa- 

“mine any witness èn his own behalf, or to produce his books, 
rough he had been summoned to produce them, it becomes 
nece§sary to extract from the mortgage deed a lengthy extract 
detailing what was the defendant's real action and what were 
his ebjects in undertaking to build a pucca building of the man- 
“ner descsibed. As he executed the mortgage deed, he must 

e be bound by this narrative, despite his embarrassihg refusal to 
À = ve evidence, to examine any witness in his behalf; or to pre- 
. duce his books, which of all things were of the most import- 


. @* ance, as they must have shown how much of the borrowed 
. , e e 
s 
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moneys Was spent in building the pucca houses and how much 
-on the ordinary service of the Muth. 


The extract referred to runs as follows :— 


“That ere thie I þad borrowed money from several makajans for the 
amrijomonahi expenses of Sri Jagagnath Mahaprobhu, for the seba and puja 
of the Thakur in Barsanth Muth in my merfatdari situate in Markandeswar 
Sahi, Town Puri and to feet other necessary and legitimate expenses in connec- 
tion therewith. Being unable to pay the principal and interest and being in 
urgent need of money to preserve Muth properties, to increase the prasits accru- 
ing therefrom and to improve the condition of the said Muth, I borrowed 
Ra 20,000 a registered bond dated the 18th July, 1902, from Bhikari Misra 

and others of Markandeswar Sahi, Puri, in order to pay off thg aforesaid legiti- 
“ mate debts and to build the pucca one-storied and two-storied buildings and 
- lodging houses, etc, of the Muth. With that amount I paid off the debts 
“heretofore contracted for the legitimate expenses of the Muth and the balance 
I spent for the pucca puildings and kachha houses of the Muth eand for the 
amyitomendhi expenses of Sri Jagannath Mahaprobhu and the Thakurs of the 
Muth. Being unable to pay regularly the interest of Ra 300 a month due 
on the said sum of Ra. 20,000 and to pay off the principal and interest, though 
repeatedly called upon by the creditors, I requested you to lend money. As 
you agreed to lend me Rs. 25,000 at a low rate of interest, i. e, at Re. 1 per cenrt. 
per mensem for the Thakurs, I have thought of paying off the principal and 
interest due on the said registered unsecured bond dated 18th July, 1902. As 
the said amount was borrowed for the Thakure and for the preservation and 
improvement of the propeitles of the Thakurs, I hereby mortgage to you 
the properties of the Thakure as security for payment of the amount which I 
borrow from you. To pay off the sald principal and interest the Thakurs, the 
Muth and I personally remain liable. On the aforesaid terms I take loan of 
Rx. 25,000 in cash from you and as to security for payment of the principal and 
‘interest I mortgage to you the entire Mouza Durgapur amritomonehi lakh aj. ` 


It contains also a personal covenant by the defendant, in 
the following words, to pay the mortgage debt and the interest 


thereon. It will be found at p. 16, Part*III, line 14, and runs © 


thus: “I hereby execute this mortgage bond of my own free 
will and accord without being influenced by others, and agree 
that I shall per mensem pay the principal of Ræ 25,000 and 
interest thereon at I per cent. within one year from this date, 
and redeem the mortgaged property and take back this bond.” 
The properties comprised in the mortgage are enumerated 
and described in great detail in the schedule annexed tog this 
instrument. They include amongst other kinds of "property 
the two entire Mouzas of Durgapur, 288.36 acres in extent, 
and include also some land rent free andesome lef to terfants, 
and also the entire Mouza Barudi, 644.17 acres iñ extent. 
They include a great number of homesteads, of houses, gas- 
dens, miscellaneous crops and some waste land, etc., etc. The 
plaintiff on the 23rd December, 1920, instituted in the Court 
of the Subordinate Judge of Cuttack thg suit oyt of which this 
R__104 : 
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NuladiSeha sum of Rs. 43,114-10-8 due to him for principal and interest . 


7. under the mortgage deed and praying that a decree might be 
wa passed directing the defendant to pay the said sum to the 
Das. plaintiff within the time prescribed by the Court. 
Lord It will be observed that this is entirely a personal claim 
Atkinson. against the defendant to pay the debt he owes and has cove- 


nanted to pay, and the remedy prayed for is a personal remedy 
against “him, worthless most probably to the plaintiff. The 
plaintiff then prays for alternative relief in the following | 
paragraphs: e i 

“@&ha) That if the defendant 1 does not pay the decretal amount, etc., e 
within the preacribed time or deposit the same in the Court, his right to redeeme 
the mortgaged properties be forfeited and the decree be made final and the 
mortgaged property be put up to sale and out of the mle consideration the 
plaintiff may be paid the decretal amount, etc. 

(Ga) That if the sale consideration of the mortgaged property be found 
insufficient for the satisfaction of the decretal amount, etc., due to the plaintiff, 
the Court may be pleased to pase a decree awarding the balance to the plaintiff 
from defendant 1 and the other moveable and immoveable properties of 
Bareanth Math. 

(Gha) That the Court may be pleased to pass a decree awfrding the 
plaintif such other relief as he may be deemed entitled to in the justice of the 
Court.” 


To this plaint the defendant, the Shebait, filed a long 
written statement signed by his agent. It begins with the 
assertion that the plaintiff’s claim is wholly false and fraudu- 
lent. It contains many statements directly contradicted by 
the contents of the mortgage and other written documents to 
which the defendant has put his hand and by which he obtain- 
ed the loan of the nroney sued for. It is, on the whole, a 

. mean and mendacious production, and it is not to be wondered 
at that no witness was put forward, or possibly could be found, 
to give evidence in its support. On these pleadings seve- 
ral issues were raised. Of these the following five, with the 
angwers to them, are alone relevant :_ 

IA 1. Is the suit bad for defect of party? 

Finding, First Court: Yea 
© e Appellate Court: No. 
2. Was the bond in suit executed for legal necessity and benefit of 
the Thakur (god)? i 
@ Finding of both Courts: Not for legal necessity. 5 
3. Were the alleged debts preceding the bond in suit for legal necessity 


. and benefit of the idol? $ 
° . Finding of both Cou1ts’ Not for legal necessity. . f 
y 7 4 Is thé plaintiff entitled to a mortgage decree? 
i Finding of both Courts: No. j 
- 5 e* 5. To what relief is the plaintif entitled? 
: , < 
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Finding of both Courts: Only a personal decree against the 
defendant. . 

The main defences relied upon by the defendant, as the 
Shebait, were that— 

15. There was pe legitimate and legal necessity for borrowing the 
amount of the bond in suit. The said bond is wholly inoperative and invalid 
according to law against the amritemonohi debottor property and the Thakur. 

23. The acts of the defendant 1 were not the acts of a prudent manager 
of the debottor property, and by his acts the deboffor properties have been ruined 
and wasted and the debts have swelled. No improvement has been, made of 
the Muth or of the amritomomohi property. 


„Had he heen examined and properly cross-examined he must 
a have either disproved these allegations in whole pr in part; or 
if he came into the witness box he must have admitted « that 
*these pucca buildings were wholly useless and of no benefit to 
the Muth, though for nine or ten years he had continued to 
construct them, of that they were, some of them actually with- 
in the Muth_ part of the Muth and were functioning wholly 
to the benefit of the Muth in the way. he had hoped, designed 
and intended they should function; and if he admitted this 
latter, he would then, if properly cross-examined, have been 
required sto explain upon what principle ot justice or equity, 
when they functioned in the way above mentioned, he refused 
to pay the man whose money built or helped to build them_— 
the money had been lent him. His excuse for not coming 
forward as a witness in obedience to a summons served upon 
him!was that he was ill, of what disease he did not say. No 
medical evidence was given to support that excuse. But his 
books were not ill. They must have shown how the money 
borrowed by him had been applied, how much of these loans 
had been expended for building the pueca houses, and how 
much, if any, for the services of the idol and the general ex- 
penses of the temple. It certainly looks as if the design of 
the defendant was not to have this case decided on a full 
examination of all the relevant actual facts involved in it, but 
to keep from thè knowledge of the judicial tribunals all the re- 
levant and decisive information e touching the 
enterprise from which the action springs. In 
the ‘result, as might have been expected, nêt “a 
particle of.evidence was produced to prove any one of the 
allegations of fact contained in these defences. e It would 
appear to their Lordships that this case proceededeas if, in 
some degree, all the loans discharged by the Rs. 25,000 lent 
on the mortgage had been spent in constructing, the pucca 
houses. This is an entire mistake. Fortunately, in the 
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Niladri Saha ments, 13 in number, will be found in the Appendix, Part III, © 
en from page 2 to page 13, inclusive. Two of them, bonds 
Chaturbhuj dated the 28th March, 1891, and 23rd March, 1895, deal 
Das; with loans expressed to be contracted to pay for the amrita- 
Lord monohi expenses and “my” (i. ¢.,*the defendant’s) Muth, and 
Atkinson. both are signed by the defendant. . 
A bond, dated the 25th June, 1896, deals with a loan of 
Rs. 1,3@0 to meet the daily amritomonohi of the Muth and to 
purchase stones, wood, bamboo, and other materials. This 
bond and all the following are signed by the defendamt. The 
next is dated the 28th August, 1897. Its opening sentences 
are worth repeating. They run thus?‘‘Being in need of 
. money to pay the cost of the timber and fees to the Rajah of 
Baramba €or making beams, etc., for the pucya building which 
I am constructing on the Sadat Danda of the Muth, I borrow- 
ed ere this from your Stridhan through your husband on the 
gth June of the current year Rs. 200, on the 30th Rs. 200, on 
the 3rd July Rs. 82, and on the 24th July, Rs. 200. Being 
in further need of money for current expenses, I take loan 
from you of Rs. 318 in cash out of your Stridhan throtgh your 
husband.” Another bond, dated 28th Aug., 1897, sets out that 
on the 25th June, 1897, Rs. 200 were borrowed on a registered 
bond, that being in further need of money to meet the cost 
of litigation and the daily amritomonohi expenses, the defend. 
ant borrows an additional sum of Rs. 1,000 at interest at 
Rs. 2 per cent. per mensem. On the 19th September the 
defendant executed a bond borrowing Rs. 3,000, being in need 
of money to construct pucca buildings of the Muth, and to 
meet amritomonohi expenses. On the gth November, 1900, 
the defendant borrows Rs. 900 at 3 per cent. per mensem, 
“being in need of money to construct pucca, etc., of ‘my’ 
(sic), Muth aad to carry on the Bhog, etc., of Sri Jagannath 
Mahaprobhu. ” 
e On the 3rd December, 1900, the defendant borrows 
“Rs. 2,500 on note of hand for expenses the same as those last 
mentigned, and on the 28th of the same month the defendant 
executes a bond for the loan of Rs. 470 for amritomonohi 
expenses of his (sic) Muth and the construction of pucca 
e builditgs. ‘On the 26th January, 1901, he borrowed on bond 
Rs. 200 for the necessary expenses “of my (sic) Myth.” On 
r the 18th July, 1902, the defendant signs a document enumerat- 
|| + ing the sums he had borrowed up to Rs. 4,900 for the purpose 
„Of carrying on the amritomonohi expenses of Sri Jagannath 
o 


. 4 
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Mahaprobhu, and for the construction of the pucca building 
and the kachha dilapidated houses of the Muth, as well as other 
legitimate expenses, and then takes a loan of Rs. 8,808 which, 
together with the enumerated sums, brings up his indebted- 
ness to Rs. 20,000, for which he signs a bond. 


These details are in agreement with the statements of the 
defendant contained in the mortgage deed of the 6th Novem- 
ber, 1906. As to the various sums secured by bond for 
which he admits he was indebted, the plaintiff was exathined 
on his own behalf and cross-examined at considerable length. 
Three additional witnesses were also examined on,his behalf. 
The plaintiff proved that the defendant borrowed the sum 
of Rs. 29,000 from him, Rs. 25,000 of which was secured by 
the mortgage bond and Rs. 4,000 by a single bond. This 
sum of Rs. 29,0004was, he said, paid over to Bhikari *Misra, 
a former creditor of the defendant; that he, the plaintiff, made 
inquiries about these loans, which his money satisfed, and 
learned that the money borrowed was used to pay for the pucca 
buildings and for the expenses of amritomonohi or Jagannath 
Deo’s serviges, and that the pucca buildings were situated ten 
Bakhray towards the southern side of the Muth. The 
Baisnabs are fed there, he said, on the festival occasions of 
Jagannath and Markanda; that one of the stone-houses was 
built near the temple of the Thakur; another house, the kachha 
house, was built inside the Muth, where the Baisnabs and pib 
grims stayed. The pucca two-storied house, he said, was 
built for the Raja disciples of the Muth. The Baisnabs, he 
says, stay there during Dol and Gundicha occasions of Jagan- 
nath Deo. Barakhendi and Baramba Rajas, he says, lived in 
the two-storied house, that he saw them there, that he lived 
there for fourteen or fifteen years, and lives at present in a 
house only 200 cubits off the Muth, that he asked the defend- 
ant to produce the papers. He says he lived near the Muth 
from his childhood. He says he inspected the jama kharack 
books from 1891 or 1892 to 1902 or 1903. e They contained, 
he said, the income and expenditure of the Muth from all 
sources, including borrowings. He said the borrowings were” 
entered, and the previous tahabil was almost nil, and he saw 
the expenses of the several necessities day by day.e After- 


wards ro Bakhras houses, he said, were built in 1892 oc 1893, ° 


the two-storied house inf 1895 Or 1896, “the kachha house in 
1898 or 1899. He says that before these years Baisnabs° 
came and lived and were fed in houses that got broken in the 
meanwhile. He states positively that the defendant, the 
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Shebait, said that Maharajas and Rajas gave preperties to 
himself and to the Muth. The evidence of the other witnesses 
corroborates this, and is consistent with that of the plaintiff. 

Nothing of importance was elicited trom these witnesses 
on cross-examination. It appears to their Lordships that 
the fair inference to be draw? from this uncontradicted evi- 
dence, coupled with the mortgage andthe bonds already 
referred to, is that the building project which the defendant 
prometed has been successfully effected by the use of a portion 
of the moneys borrowed by the defendant; that it has been 
completed in great part if not entirely ; that it is * functionirtg 
as contempfated by its author; that the Mith is toa gredt 
extent benefited by it, in that worshipers are more numeroys 
and of a richer class than theretofore__visited the Muth for 
devotional purposes, attracted presumabN& by the increased 
and more civilised accommodation the new buildings afford. 

Their Lordships think that this evidence completely 
retutes the statements of facts upon which the main defence 
put forward by the defendant rests. 

A partition suit was instituted between the plaintiff and 
his brothers, and the brothers were consequently made formal 
defendants in this suit, the real defendant who contracted the 
loan being styled defendant No. 1 ; but the Sub-Judge, quite 
properly, put the claim for partition aside, and the Shebait 
was therefore referred to as the defendant No. 1. This 
learned Judge, in delivering judgment, said : 

“When it is clear that the properties (i. e., the properties mortgaged) do 
not belong to the defendant No. r, but to the Thekurs, and when the bond in 
suit was not executed by the defendant No. 1 in his capacity as marfatder of 
the Thakurs, and if when the decree is to be passed against these properties it 
is only necessary that Thakurs should have been parties to the suit and should 
have one opportunity of refuting the allegations of circumstances made by the 
defendant No. 1 personally, which made the bond to all intents and purposes 
obligatory upowthem. Thus the Thakurs are necessary parties to this case.” 
He said he thought the objection fatal to the suit, and decided 
that it should stand dismissed. 


The Sub-Judge then proceeded to say that after this find- 
*ingehe was not called upon to decide upon the other issues 
raised in the case, and then proceeded to express himself 
thus acer 

“But as I have recofded evidence I think it would not be amiss if I make 
findings on them. The necessities alléged are building expenses of the Muth, 
etMritemonohi expenses and feeding of Sadhu’ Pucca buildings were made 
where there øvere kachha sheds and a two-storied building “added to ‘the 
Muth for Maharaja and Raja disciples Theres is no evidence that kachha 
sheds would have done for old dilapidated sheds of that nature. 
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There is®no evidence also that Maharaja and Raja disciples of the Muth 
refused contributions to’ the Muth without a two-storied building. In fact, in 
my opinion these were not necessities at all but were raised to show to people 
that the Muth is a rich gnd big Muth. In these circumstances these buildings 
cannot be regarded as necgsalties of the Muth. Then as regards amriiomonghi 
expenses, the defendant No. 1 fell short of his fund for amritemonohi purposes 
as all the money of the Muth cannot be absorbed in the pucca buildings erected, 
which was done to satisfy°either his own vanity or for speculative purposes. 
The shortage of æmritomprohi expenses therefore cannot come under the head 
of legal necessity at all. Besides there is no evidence to fix the amoung of the 
amrifomoxehi expenses borrowed. As for expenses for feeding Sadhus for the 
same reason cannot come in the category of legal necessity. There is also no 


evidence to fx the exact amount of it. š 
LA 


It did not occur toethe learned Judge that but for the 
convenient illness of defendant all the information he desired 
could have been supplied to him by the opportune invaJid. He 
then proceeds to gfid that after making the order he consulted 
the pleaders, and was convinced by them of what would be 
apparent to the merest tyro in the profession__that a personal 
decree should be made against the defendant for money only. 


PC. 
Niladri Sabu 


p. 


Mahant 


\ Chaturbhoj 


The High Court point out that the Sub-Judge had decided . 


in favour of,the plaintiff that the suit was not barred by limita- 
tion, and that this finding was not challenged before them, but 
that he did decide questions 1, 2, 3, 4 against the plaintiff on 
the ground that the Thakurs were necessary parties, and not 
having been impleaded, the suit was defective; that there was 
no legal necessity for the loan to the Thakurs so as to entitle 
the defendant No. 1 to mortgage the properties in question ; 
and that the loan did not in any way benefit the Thakurs. The 
learned Judges in the High Court held that it was obvious that 
defendant No. 1 was sued in his representative capacity, and 
that therefore the deity was not a necessary party, and that the 
Subordinate Judge’s decision on that point was erroneous. 


These learned Judges, after referring to “the several 
debts mentioned in the mortgage bond, which the borrowed 
money, Rs. 25,000, was applied to liquidatep set forth the 
grounds of their decision in the following passages ‘of their, 
judgment. Referring to the plaintiff's evidence, they say”: 


“The most important of these necessities is said to be the construction of 
pucca buildings, It is said by the plaintiff that the paya two-stofied buil@ings 
were required for the Raja-disciples of the Muth, such as Raja of Besamba and 
Barakhendi and during the Dol jatra and Rafi jaira occasions these building: 
arg uscd for the putting up of Vaishnavas. One two-storied building, the plain® 
tiff says, was built as the temple of the Thakur. One kachha ° house wab 
siso built inside the Muth where Vaishnavas and pilgrims stay. In cros- 
examination he says that he heard from defendant No. 1 that the Maharajas 

e 
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and Rajas gave properties to himself and to the Muth.From this itêls argued that 
the aforesaid buildings were necessary for the comfort’and convenience of the 
disciples of position of the Muth and possibly that might increase the offerings 
made to the delty and thus the building» were calculated to increase the income 
of the property. The learned Subordinate Judge says that there is no evidence 
that the Maharaja and Raja disciples of the Muth refused contributions to the 
Muth without a two-storied building and that these buildings were not necesi- 
ties at all but were raised to show to people that th® Muth was a rich and a big 
Muth. It may have been desirable or even commendable on the part of the 
Mahan to construct such luxurious buildings for the comfort and convenience 
of the Raja disciples if this could be done out of the savings of the income of 
the Muth properties. But the construction of such buildings gannot be con- 
sidered to be, such pressing necessities as to justify the com- 
strygtion of them by raising loane The actual loan taken from 1891 up 

1906 to meet the necessary amrilomonoki expefises and the construction of the 
pucca buildings amounted to about Re 9,337 and the interest even after pay- 
ment from time to time swelled the amount of the | to Rs 25,000, for which 
the bond in suit was executed. Jn the previous loanÀ the exorbitant rate of 
interest such as Re 4-2-0, Ra 2 was stipulated for. ere was the neces- 
sity for borrowing at such high rate of interest? The considerations for the 
loan look very much like speculations, and howsoever advantageous it may be tke 
Mahant was not entitled to launch into such speculations by borrowing money 
at high rates of interest. Therefore the construction of buildings in question 


“was not a preming necessity for which the Shebait, defendant No#1, could mort- 


gage the properties of the Thakur at high rates of interest. The daily expenses 
of the Muth as well as the amritomono/s may have been necessary, but in order 
to show whether there was necessity to meet these expenses by borrowing, it was 
incumbent upon the plaintiffs to show that the income of the Muth was not suff- 
Cient to meet these necessary expenses. The plaintiffs no doubt summoned the 
defendant to produce accounts of the income and expenditure of the Muth, but 
they ultimately failed in this attempt. No doubt inference adverse to the 
defendant may be drawn from this fact, but the plaintifPs witnesses pose them- 
selves to be acquainted with the ins and outs of the Muth; some of them live 
veiy- close and say that they saw the Jam KV:arach Bahis and also satisfied 
themselves as to the necessity of the loan. It is, however, strange that none 
of them can give any idea of what the income of the properties was. 


i + ~ ~ æ 


The failgre of the defendant No. 1 to produce the account books does 

Not very much affect the issues in hand inasmuch as it is not denied, and in fact 
it has been proved that the money was taken for the purpose of constructing 
e pucca stiuctuies fpr the Raja disciple and for the Sadhus. The question 
is not solved by the establishment of that fact alone. It has further to be 
@rovgd that they were the dire necessities of the time and could not be post- 
poned and that loan must necessarily have been taken to meet them. I there- 
fore agree with the learned Subordinate Judge that there was no legal necessity 
for gncurring the loans in question. 


I also agree with the learned Subordinate Judge when he says that 
the buildings were constructed only to satisfy either the vanit} of the defendant 
“or for speculative purposes. 


Their Lordships cannot, in the evidence, fad a single 
particle to support this latter allegation. It has been already 


` 


e 4 
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demonstsated that the money borrowed by the defendant was 
not used solely fôr the purpose of building pucca houses. Had 
“the defendant given evidence as a witness or produced his 
books, it would prebably have been possible to have ascertained 
what was the amotnt of the portions of the loan devoted to 
building purposes and what*to the requisite services of the 
Muth, and that the plaintiff might reasonably be paid in res- 
pect of these latter, but that is not the nature of the defence 
of the defendant. He first shuts up all avenues through 
which information could be obtained, and then, because the 
plaintif ddes not make thé decision the defendant has made it 
_ “impossible for him to make, the plaintiff is to be ‘paid nothing. 
There is another matttr. Pucca buildings are situated in 
part in the Math ; they are used by the Math authorities as 
their own ; theware functioning as they were intended to. 
The defendantWand the worshippers use, occupy and enjoy 
them, but will not pay for them. One could understand razing 
them to the ground because they were worthless and then re- 
fusing to pay for them, but to refuse to pay and yet keep them 
and use them is a gross injustice and a most unworthy act. 


The learned Judges of the High Court appear to their 
Lordships to be rather of opinion that the procurement of a 
loan of money on easy terms for the purpose of paying off 
antecedent loans obtained on very oppressive terms can never, 
in a case of this character, be held to be a necessary proceeding 
unless the obtaining of the oppressive loan was, at the time 
it was obtained, a matter of necessity also. 

If these learned Judges held that view, their Lordships 
cannot agree with them. The case of Prosunno Kumari 
Debya v. Golab Chand (1) was decided by a Committec of 
the Privy Council, composed of Sir James Colvile, Sir Barnes 
Peacock, Sir Montague Smith and Sir Robert Collier. The 
respondent obtained two decrees against the former Shebait 
of an idol upon the latter’s bonds for the repayment of moneys 
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alleged and found to have been borrowedefor the service of < 


the idol and the expense of the temple. Both decrees directed 
that the debt should be paid by the Shebait personally, of else 
realised from the profits of the debottor lands. 


The appellants were the two succeeding Shebaits of the, 


idol. They instituted a suit,to set aside these decrees and 
to have the debottor property released from the attachmeng 
issued in execution of the decrees. It was held that the decrees, 








T 
1. (1875) LRaIA 145. 
R 105 . . 


1 


2 
e 


834 THE MADRAS LAW JOURNAL REPORTS, [voL. 
° 4 
being untainted by fraud or collusion, as they were hgld to be, 
and having been passed after the necessary and proper issues 
had been raised and determined, were entitled to the force due ` 
to judgment of competent Courts, and ware binding on the 
succeeding Shebaits who were continuingerepresentatives of 
the idol’s property. Sir Montague Smith, in giving judgment, 
first pointed out that the case did not come before the Council 
by way of appeal from the decrees sought to be impeached, 
but upan a fresh suit to set them aside. He then stated the 
facts of the case. This Raja Baboo, the appellant, the for- 
mer Shebait, was, he,said, a man’of profligate habits, ande 
having spent the income of the debo#or property on his owne 
pleasure, borrowed Rs. 4,000 from the respondent to repay, ` 
the expenses of the idol and of repairing the temple. As 
security for this advance, he gave a bond ip the respondent, 
and also a vahinama, by which he pledged Swe debottor pro- 
perty for the payment of the money. In both securities it 
was stated that the money was needed for the services of the 
idol and the expenses of the temple. The Judge of the Zillah 
Court of Dacca gave a decree for the respondent, having 
found that the money had been borrowed and exptnded for 
these purposes, but that the specific pledge of the property 
could not be enforced, that a decree founded on the bond for 
the money lent might be given, to be realised out of the 
debottor lands, and he framed the decree. Their Lordships 
held that they were only sitting to determine the operation and 
effect of the two decrees as they stood, not whether they were 
right or wrong on questions of law or fact, and approved a 
decree in the form suggested. But the learned Judge did not 
lay: down this proposition : that though property devoted to 
a religious purpose is, as a rule, inalienable, it is, in their Lord- 
ships’ opinion, competent for the Shebait of property dedicat- 
ed to the warship of an idol, in his capacity as Shebait and 
manager of the estate, to incur debts and borrow money for 
the purposes of expenses in keeping up the religious worship, 
repairing the temples or other possessions of the idol, defend- 
wig hostile litigious attacks, and other like objects. The 
ee however, to incur debts must be measured by an exist- 
ing necessity for incurring them. 


* The i importance of this case in its application to the pre- 
sent consists in this, that it was the immediate, nat the remote, 
eause, the causa causans, of the borrowing which has to be con- 
sidered. .'The immediate cause of the borrowing was the 
Muth’s need of money to carry on and pay for its services. 


e e Ld 
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The reméte cause of the Muth’s need was due to the profli- 
gate expenditure of the Shebait. It would have been no 
answer to the creditor’s suit to say, ‘‘ Oh, your money was only 
borrowed because the income of the Muth was spent, by a 
profligate Shebait, ånd there was no money available to carry 
on the services of the Muth.” So in the present case. Even 
if the building scheme of the defendant had been reckless, in- 
consistent, unsound and liable to fail, which, bu the way, has 
not been proved, what drove him to borrow  this*money 
Rs. 25,000 on mortgage, to pay old debts, and so be relieved 
Bf the oppressive burden which the exorbitant rage of interest 
. "at which, these earlier loans were made imposed upon him. 
Jt was the high rate of interest, which he was already bound 
to pay, that was the necessary and immediate cause of his 
giving this mortgffge, though the remote cause of it* was the 
getting into debf by the building’operation. In their Lord 
ships’ view the principle of the case of Prosun#o Kumari Debya 
v. Golab Chand (1) applies to this case. They therefore 
think the appeal ‘succeeds, that the judgment appealed from 
was erroneous and should be set aside, and that a decree should 
be pronounced in the form adopted in this latter case, declaring 
that the debt should be paid by the Shebait personally or else 
realised from the profits of the deboitor property. 

The case should be remitted to the High Court with the 
following direction, viz. -_ 

That the High Court should make a personal decree 
against the defendant for the payment of the debt within a 


specified time, and on his failure to pay, to direct an enquiry ` 


to be held by the Court of the Subordinate Judge as to the 
sums legitimately attributable to the endowment under the 
Hindu Law, and a Receiver should be appointed to realise the 
rents and profits of the debottor estate, and the Shebait’s share, 
after payment of a maintenance allowance to be fixed by the 
nae should be allocated for the payment of the plaintiff’s 
debt. e í 

Their Lordships will humbly advise His Majesty aççord- 
ingly. The first respondent will pay the costs of the appeal. 

Solicitors for appellants : Watkins and Hunter. 


Solicitors for respondents: W. W. Bex and C6. °. à 


A. de M. ‘ e Case remitted to High Court. 
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PRIVY COUNCIL. e : 
(On appeal from the Court of the Judicial E TENA 
of Oudh). 
PRESENT -_VIscOUNT DUNEDIN, Lorp ArKIson AND 
Mr. AMEER ALI. . 
Thakur Nirman Singh and others eo ... Appellants* 


v. 
Thakus Lal Rudra Partab Narain Singh 
and others ... Respondents. 


Hindu Leo —Joini family property—Death of ancesior—Oudh Land Revenu? 
Act xP of? 1876)—Mutation of names—Alleged adverse possessior of 
eldest son—Younger sows receipt of maintexance—Exclusion from ed 2: as 
Limitation Act (IX of 1908), Sch. 1, Art. 127. 

L, the head of a joint Hindu family, died in 188% leaving him surviving 
three sons—A, who was of age, and B and C, then rs. 4 thereupon 
applied under the Oudh Land Revenue Act (XVII of 1876) to the Assistant 
Commissioner of the District for mutation of names in respect of the deceased’s 
estate in his favour as the eldest son. The Assistant Commissioner ordered 
that 4 be registered as Lambardar, and his two younger brothers, B and C, as 
his co-sharersa On 4; appeal from this order, the Deputy Commissioner set 
aside so much of the order as directed the registration of the name of B and C 
as co-sharers They, B and C, however, remained in occupation of the estate 
jointly with A from their father’s death in 1882 until about 1917, when they 
separated, but received substantial sums from him, as head of the family, for 
their maintenance. Upon A’s death in 1916, C instituted an action claiming 
partition of the estate against 4’s sons, who, however, pleaded iter alia imparti- 
bility of the estate by custom, and limitation on the ground that C had been 
excluded from the property for more than 12 years since 1882, when the mutation 
of names as above had been effected in favour of their father. 


Held, affirming the judgment of the Subordinate Judge, Bahraich, and 
reversing that of the Coy:t of the Judicial Commissioner, that though Æ ac- 
quired and kept physical possemsion of the estate since 1882, he had not (nor 
did the aforesaid orders of the Assistant Commissioner and Deputy Commis 
sioner confer upon him) possession as legal owner of the property to the 
exclusion of thegclaims of other members of the family. The two Revenue 
Officers aforesaid had no jurisdiction to adjudicate upon the legal validity of 
a claim to sole proprietary possession. Corea v. Appuhamy, (1912) A C 230 
referred to. Proceediggs for mutation of names are not a judicial proceeding, 
in which the title to, and the proprietary rights in, tmmoveable property are 


determined, but are more in the nature of fiscal inquiries instituted in the interest 


of the State for ascertaining which of several rival claimants to the occupaticn 
of immoveable property may be placed in posession of it . with greater 
probgbility that the revenue will be duly paid; and the facts that the younger 
sons continued in occupafion of the estate, and also received maintenance tended 
to show that A”; possession was not exclusive of or adverse to his younger 
Brothers for time to begin to run under the Limitation Act (IX a 1908), Sch. I, 





Art. 127, in bis fayour against them. i . 
iP C Appeal No. 23 of 1944. “rst July, 1926. 
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Appeal from a decree of the Court of the Judicial Com- P. C. 
missioner (Ashworth and Simpson, JJ.), dated the 18th Sep- Nirman Singh 
tember, 1922, which reversed a decree of the Subordinate KA 
Judge of Bahraicle (M. Hassan Khan, Esq.), dated the 6th Rodra Par- 
July, 1920. è aie 

The facts and arguments appear from their Lordships’ 
reasons for judgment. 

A.M. Dunne, K. C. and B. Dube for appellants. 

The respondents were not represented. 


; Theis Lordships allowed the appeal, and their reasons 
therefor were pronounced on the 1st July, 1926, by 


a s Lorp ATKINSON #_This is an appeal from a judgment en 
and decree, dated the 18th September, 1922, of the Court os 
of the Judicial issioner of Oudh which reversed a judg- 


ment and decre@, dated the 6th Jtly, 1920, of the Subordinate 
Judge of Bahraich. The main question for determination on 
this appeal is whether the plaintiffs’ suit is barred by limitation. 
The Subordinate Judge held that it is not barred, and the 
Appellate Court took the opposite view, holding that it was 
barred. The pedigree of the parties showing their descent 
from Lalta Singh, who died in the year 1882, the relation be- 
tween them, and the position they have respectively taken up 
in the litigation out of which this appeal has arisen, are indicat- 
ed with sufficient fullness and accuracy in the pedigree as set 
out in the appellants’ case. 


It runs as follows — 
Lalta Singh (died 1882). 





<a a ga ren 
Lal aaia Singh Sher Bahadar Sin ines Singh s 
(dled znd June, 1916). (Detant No. 5). (Plaintiff No. 1). 
\ | anana Ba E EEREN e 
Lal Rudra Partab Dukh Haran Durga takhsh 
Narain Singh Singh Singh 
(Defendant No. 1). (Defendant No.2). (Defendant No. 3): s 
| Dalip Singh Jagatyt Singh 
(Defendant No. 6,. minor) ee? 
Bachcha (Defendant No. 7). 
(minor) 


(Defendant No. 4). 





] . bd . 
Muneshar Bakhsh EE Baldeo Bakhsh 
Sittg : Bakhsh Singh ‘Singh 
(Plaintiff No.2). (Plaintif No. 3). (Plaintif No. @). 
“The pedigree of the ancestors of Lalta Singh is fully : ` 
printed at page 29 of the Record. ` 


. 
— 
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Bees The plaintiffs, Nirman Singh, Muheshar Bakhsh Singh, 
Noman Singh Bishambar Bakhsh Singh and Baldeo Bakhsh Singh, com-, 
RA menced an action against the three sons of Lal Bahadur 


Rudra Par- Singh, since deceased, who died on the 2n@ June, 1916, and 
ea Bachcha, then 10 years of age, then a” minor under the 
2 guardianship of his own fathef, Sher Bahadur Singh, and 
Atkinson. Dalip Singh. A paragraph of the plaift filed by the plain- 
tiffs sets forth that the parties to the suit are members of a 
joint Mindu family, governed by Mitakshara Law, and 
that no partition of any kind has ever been effected between 
the parties tọ the suit, or between the ancestors méntioned irf 
theig pedigree. In paragraph 3 it stated that Lalta Singh's” 
own brothers died childless; that Lal€a Singh thereupon bee 
came head of the joint Hindu family and entered into posses- 
sion of the entire joint property; that atXhe time of the 
death of Lalta Singh, Nirman Singh, plainti® No. 1, and his 
brother, Sher Bahadur Singh, were minors and lived with their 
elder brother, Lal Bahadur Singh, that all the villages held in 
proprietary possession remained joint property, that mutation 
of names being effected in favour of Lal Bahadur Sipgh as the 
head of this joint Hindu family, during whose life all the 
members of the family remaincd as owners in respect of the 
joint family property ; Lal Bahadur Singh died on the 2nd 
Tune, 1916. It was then stated that defendants from 1 to 4 
then raised all sorts of disputes and filed objections against the 
mutation of names, rendering it impossible to live in joint en- 
joyment of the family property ; that, for this reason, plain- 
tiffs then desired this property should be partitioned amongst 
the members of the family, but on the 27th November, 1916, 
$ defendant No. 1 finally refused to consent to this being done. 
The share of the plaintiffs in the entire property would, on 
partition, be one-third, that of defendants Nos. 1 to 4 (also 
one-third) afid that of the defendants Nos. 5 to 7 also one- 
third. 
°” Defendant No. 5 and his two sons, defendants Nos. 6 
and 7, are impleaded as defendants, but in their written state- 
fhene they admit the validity of the plaintiffs’ claim. The 
principal defendant is Lal Rudra Partab Narain Singh, de- 
fendant Np. 1. He filed a written statement on the 3rd 
° ‘November, 1917, &bout 18 months after the death of his 
° father. In his statement he denied that the parties to the 
suit werc eyer members of a joint Hindu family, and in para- 
graphs 15 and 16 of this statement averred that the custom of 
<a o» single ownership had been existing for centuries in the family 
e e 
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of Lal Rudra Partab,Narain Singh, defendant No. 1, and that P.C. 
the Bahraich estite since its acquisition had for generation 
after generation been held by a single owner, that under this z 
custom the property was impartible and owned by a single Rudra Par- 
owner. That theeestate was never partitioned in view of “b Narain 
the fact that it was impartiblé, and further that the custom of 
primogeniture has, oBtained in the family of defendant No. 1 Tota 
and that for generation after generation the Bahraich estate 
had been held and enjoyed by the eldest son in accordante with 
this custom, while the other children continued to get only 
maintenanee allowance due by way of guzara in accordance 
«ith the custom. He further averred that Bahadur.Lal 
g Singh, his father, had bétn in exclusive possession of the estate R 
in dispute from May, 1882, and that even if the plaintiffs had 
any right to partiggon, limitation commenced from thé date of 
mutation in 1834, and their clainf was barred by time. De- 


fendants 3 and 4 adopted as their own the pleas raised by 
defendant No. 1. 


On these pleadings, the Subordinate Judge framed 20 
issues (seg page 376 of the record, numbered from 1 to 20 
both inclusive). He has most conveniently’ divided them 


into three groups according to the subjects with which they 
respectively deal. 


The first group consists of the following first two issues — 


“(1) Whether Lal Bahadur Singh and the parties to | 
the suit constitute members of a joint Hindu family? 





“(2) Whether the property in suit is joint family 
property?” e A 


The Subordinate Judge, after having most carefully 4 
examining all the evidence, found in the afirmative on each of 
these issues, and the Appellate Court affirmed his findings. 


The second group has comprised the two following 


issues, Nos. 3 and 4: ps 


“(3) Does a custom of impartibility and of succession 
by lineal primogeniture exist in the family, as alleged? ` 


“ (4) - Is the property in the suit also otherwise imparti- 
ble, as alleged ?” : á 


The Subordinate Judge found these issues against the 
defendants, and expressed himself thus :— s 


“Now all the ports to be determined in connection with issue No. 3 have se 
been wholly or partly decided in the negative upon a review of all the autho ° © A * 
f e é 6 
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ritiea cited for the parties and the documentary and oral evidence in the case. 
I am therefore of opinion that the custom of impartibilit¥ and lineal primogeni- 
ture pleaded by the contesting defendant is not established, and I find issues 
Nos. 3 and 4 in the negative.” 4 

The Appellate Court concurred with the finding of the 
Subordinate Judge that the defendants had failed to prove the 
custom pleaded by them, saying, “Our finding is that the cus- 
tom is not proved.” 


‘Phe third group consist of the issues Nos. 10, 11 and 12, 
relating to the raising the plea of limitation. These run as 
follows , . ha e. 

e “(10o) Have the plaintiffs been in possession of the property in suit within 
limitation? e 

“(11) Have Lal Bahadur Singh and defendant No. 1 been in adverse 
possession “of the property in suit for more than ENG a suit? 

“(1a) If the property in suit be found to be join y property, then 
have the plaintiffs been excluded within their knowledge from the enjoyment 
of it more than twelve years before suit?” 

The Lower Courts are agreed in holding that the deter- 
mination of the question of limitation depends upon the true 
meaning and application of Article 127 of the 1st Schedule to 
the Indian Limitation Act (IX of 1908), which is as follows: 


Description of Suit. Period of Time from which period 
Limitation, begins to run. 
127. Suit by a person excluded Twelve When the exclusion 
from joint family property, to enforce years. becomes known to the 
a right to share therein. plaintiff, 


The Subordinate Judge tried issues Nos. 10, 11 and 12 
together, and, on considering them, he directed his mind to 
the following considerations :__ 

“In order to see whether the suit is or is not barred under Art. 127, w° 
have to see whether or not the plaintiffs were excluded from the joint family 
property more tan twelve years before the suit to their own knowledge. The 
onus of proving not only that they were excluded, but also that they knew that 
they were excluded more than twelve years before the suit, i. e., before the 6th 
July, 1905, lay upon fhe contesting defendants.” 


* The facts relating to the plea of limitation may be sum- 
marised thus -— 


. As already stated, the head of the joint family, Lalta 


“Singh, djed in 1882, leaving him surviving three sons, namely. 


(1) the eldest, Lal Bahadur Singh; (2) the second; Sher Baha- 
Mur Singh (defendant No. 5), who was sixteen years old; and 
(3) the plaintiff, Nirman Singh, who was.a minor, fifteen 
years of age. i 
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On the 23rd May, 1882, the said Lal Bahadur Singh P. C. 
filed an applicatior? under the provisions of Ss. 61 and 62 of  Nımuan Singh 
the Oudh Land Revenue, Act (XVII of 1876), praying that, = 
as he had performed the funeral rites of his deceased father, kudra Pai- 
mutation of names im respect of his father’s estate might be at 
made in his favour. s 








The Extra Asşstànt Commissioner of Bahraich made the ya 
following rather peculiar order on this application:— 
“Ordered 


that ın place of the name of Lalta Singh, deceased, the name of his ated son, 
Lal Bahadur, spall be written in the column of Lambardar and the names of 
(the deceased's) younge: sons, Sher Bahadur Singh anti Nirman §ingh, shall be 
yrritten in place of the deceased as co-sharers. Let the Tahsildar be informed 
rogthat he gives effect to this dod collects the usual fee, Let the Registrar 
Qanunigo; the Suddar Qanungo, the oasidbag: navis of the Suddar be informed. 
If this eldest son, Lal Bahadur, has any objection to the recording of the names 
of his brothers a» cou and considers them to be entitled to maintenance, he 
can have his remedy from a competent Court, as according to Hindu Law and 
custom all the sons of a deceased person are his lawful representatives. 
(Sd.) “Pandit Janki Prasad, 
“Eatia Assistant Commissioner of Bahraich, 
“Dated ıt June, 1882.” 
Lal Behadur was dissatisfied with this order and appeal- 
ed to the Deputy Commissioner of Bahraich, who made an 
order equally peculiar. It runs thus:— 
“Order, 
“Such bang the facts of the case I accept the appeal from the order of 
Extra Assistant Commissioner and cancel so much of his order as not register 
(sic) Sher Bahadur and Nirman Singh in the Tahsil Books as proprietors in 
possession. This order will not, of course, debar them from claiming, should 
at any time such a course appear to either of them advisable, their share in 
the estate. 
“To-day pei applicant and the two minom. Their mother and 
guardian is not pré@ent. Sher Bahadur and Nirman Singh, aged 16 and 15, . 
appear with an application from their mother excuşing her appoarance at such 
a distance (35 miles) in this weather, she being a pardanashin. She says in 
it that the estate has never been divided, and that she has wo objection to 
dakhil~khariy in the eldest boy’s name, Lal Bahadurs. 
“Sher Bahadur, aged 16, declares that the signature to this is his mother’, 
and was written by her in his presence. : . 
(Sd) “M. L. Ferrar, 
“Deputy Commissionsr.g 9 
Both the Lower Courts have found that the plaintiff, 
Nirman Singh, and his brother, Sher Bahadur Singh, have, 
since their father’s death in the year 1882p lived jointly with e e 
their eldest brother Lal-Bahadur Singh in the ordinary way, 
and continued so to do up to the year 1911, or thereabouts. 
Thereafter they resided separately, but received considerable ° 
sums of money for their expenses from Lal Bahadur Singh, the is i 
6 . 
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P. C. head of the joint family. The defendants themselves assert that 


Nirman Sings Plaintiffs are in receipt of cash maintenance, ‘and that they are 
r. in possession of some land in lieu of the same. In view of- 
Rudra Par. these facts, the Subordinate Judge held that the plaintifs’ suit 
tab Narain was not barred by limitation, and concludéd a’ sound and able 

a judgment in the following words — 

Lord “The last-mentioned case of Raghunath Balı P. Maharaj Bal: (1) makes 
it clear that even where the person actually holding the property of a joint 
family believes that it is impartible property, and another member of the 
family ing that belief accepts maintenance, it does not amount to the ex- 
clusion of the latter, and upholds the authority of the Privy Council in 
Rajya Lakshmi Dem v. Suwga Narayana Dhairanu Bakadu: (2) that where the 
. . . ve . 
juniog member under a Mistake accepts the provision o1 
maintenance they are not to be M@eemed excluded as co 
e parcenera The mere fact that the parties believed chat the 

estate was impartible and the junior co-paiceners having a right to share 
accepted maintenance in lieu, does not pat the head oN ay in a position 
adverse to the other members, so as to force them to r so to speak, their 
right of partition or be barred. The cause of action would not arise unless 
the co-parceners were absolutely excluded, and is not absolutely excluded if he 
is in receipt of maintenance from the family property. Here it is asserted by 
the contesting defendants themselves that the plaintiffs are in receipt of cash 
maintenance, and that they are in possession of some lands in liewof the same. 
(Fide Exs A-142 to A-160, A-177 and A-178.) 

“The decision of the Madras High Court in Jaganatka v. Ramabkadia (3; 
confirmed by the Privy Council in Jagawnadha Ranu v. Ramabkadra Rasu (4) 
laid down that if the plaintiff in a suit ondet Art. 127 hap 
lived on the property with other jolnt owners, and has been supported by the 
proceeds of the joint family property, this is sufficient to negative his exclusion 
and to save limitation. 

-¢ t v * + 
“Exclusion to bar a suit under Art. 127 must be a total exclusion. (Vide 
Rajya Lakshmi Devi v. Surya Narayana Dhatiaxs Bahadur (2), The Udaya- 
palayem Case (5) and K&marappa Chettiar v. Saminatha Chettiar (6).] 

e “In view of these authorities and the facts of the case, I am of opinion 
that the plaintifs have not been excluded within their knowledge from the 
enjoyment of the property in suit for more than twelve years before the suit 
and that it is within time. I therefore find the issues accordingly against the 
contesting defendants.” 

e The perusal by their Lordships of the judgment of the 

+ Court of the Juditial Commissioner of Oudh, at p. 482 of the 
Record, leads their Lordships to think that its judgment is to a 
great degree based on the mischievous but persistent error that- 
the proceedings for the mutation of names is a judicial proceed- 

R .ing,ein whith the title to and the proprietary rights in immove- 

able property are determined. e They are bray of the kind, 


45 has been pointed out times innumerable by the Judicial Com- 

è 1. (18859 IL Rix C777 (PC). 2a. (1897) ILR 20 M 256 (PC). 

c 3. (1888) ILR 11M 380. 4. (1891), ILR 14 M 237 (P C). 
RaP er. 5. (1901) IL Ray M 562° 11 ML J 191. 6. (1918) 36 M L J 612. 
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mittee. «They are much more in the nature of fiscal inquiries 
instituted in the ihterest of the State for the purpose of ascer- 
taining which of the several claimants for the occupation of 
certain denominatians of immoveable property may be put into 
occupation of it with the greater confidence that the revenue 
for it will be paid. . 

It is little less than a travesty of judicial proceeding to 
regard the two orders of the Extra Commissioner of Bahraich 
and Mr. M. L. Ferrar, Deputy Commissioner, as judicial 
determinations expelling proprio vigore any’ individual from 
any proprietary right or interest he claimg in immoveable pro- 
perty. Yet of these very orders the Court of ° Appeal at 

. 484 of the Record said the Deputy Commissioner decided 
nee Lal Bahadur Singh was alone entitled on the evidence to 
have his name entgred, though he added that his order could 
not debar the bgfthers from bringing a suit to establish their 
claim at any time. 

It appears to us that these proceedings afford clear evi- 
dence that Lal Bahadur Singh took possession of the estate as 
property to which he was entitled to exclusive ownership, and 
not on belfalf of the younger brothers. There can be no 
doubt he had sole physical possession in the sense that he was 
able to deal with the proceeds, and to exclude all others, and 
there can be no doubt that he showed a determination to exer- 
cise that physical power on his own behalf. He had therefore 
sole legal possession__yes, in the sense that any person who on 
an application for mutation of names is put upon the registry 
as sole occupier will have sole legal possession, whether he be 
the head of a joint Hindu family, or not head of any family, 
or an absolute owner. If, however, the Court of Appeal 
meant by the language they have used that these orders were 
evidence that Lal Bahadur Singh was in possession as sole legal 
owner in a proprietary sense, to the exclusion of all claims of 
the other members of the family as co-owners or for mainte- 
nance or otherwise, they, in their Lordships’ view, were entirt- 
ly mistaken. The same evidence finds expression in this pas- 
sage of the judgment of the Court of Appeal as is manifested» 
in the passage at the top of page 485. After referring to 
what Lord Macnaghten, in the case of Corea v. A ppuhamy (7) 


said to-the effect that “possession is never considered advérse e 


if it can be referred to alawfulstitle,” they held that there was 
nothing in that case to show any intention on the part of thee 
deteased owner’s heir to enter as a plunderer, and gaid “That 
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case is to be distinguished from the present case hy the fact 
that Lal Bahadur Singh did at the time of entry set -up an 
adverse title in clear terms before the revenuc authorities, and 
they accepted his claim. If that meansethat Lal Bahadur 
Singh set up a claim to be sole proprietary owner of this estate 
entitled to an interest in which*his brothers had no claim, then 
these revenue authorities had no jurisdictiop to pronounce upon 
the validity of such a claim, and from these orders it would 
appeer they did not attempt to do so. Itis, in their Lord- 
ships’ view, perfectly clear that the orders already referred to 
did not effect and were not intended or designed fo effect pro- 
prio vigor® an exclusion of the plaintiffs from all interest 
the property of the joint family of Which they were membeys. 
At page 487 the Court of Appeal deals with the point of exclu- 
sion. e They say it was strenuously ar that the fact that 
Lal Bahadur Singh’s brothers got mainterM&gce and actually 
held some lands is conclusive proof that they were not, in point 
of fact, excluded from the estates of Lal Bahadur. A long and 
rather obscure discussion follows as to the exclusion being in- 
tentional or the contrary. It is generally understood im law that 
a man must be presumed to intend the natural consequence of 
his own act. The following passage on p. 487, between lines 20 
and 30, is the strongest practical comment upon this principle. 
It runs thus:— 

“It must be possible to infe: that it was accompanied by an intention to 
abandon the position of a right to exclude. No doubt such intention will be 
inferred where no legal title to exclude is proved to have been set up and 
maintained, because there is always a presumption in favour of rightful enuy 
and retention. Such presumption is, howevet, rebuttable. Here the facts are 
these. Lal Bahadur Singh was, as we have found, a co-sharer in point of law. 
But he was holding ander an express assertion of his title to hold as mole pro- 
prietor. He gave money and lands to his brothers in the way a sole proprietor 


would do. Such gifts do not save his biothers from exclusion. The cases 
cited to us appear to us no authority for the contrary.” 


On the whole their Lordships are quite unable to concur 
with the Court of Appeal in the views that Court has taken on 
‘all or most of the important points in this case. They think 
those views are erroneous. The judgment of the Subordinate 
Jufige they, on the contrary, think sound and helpful, and are 
therefore of opinion that the decision of the Court of Appeal 
should be set aside, that the judgment and decree of the Sub- 
ordinate Judge should be affirmed, and this appeal should be 
allowed with costs, and they will humbly advise His Majesty 


accordingly. s ; 
Solicitor for appellants: H. S. L. Polak. 
A. de M. Appeal allowed. 
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IN THE HIGH COURT OF JuDICATURE AT MADRAS. 
Present :_Mr. Justice Devaposs AND MR. JUSTICE 
WALLACE. 
Narayana Naiéken 
° e 
v. 
Venkataswami Naicken and others Respondents. 
e 

Limitation AM, Art. 12—Applicability—Hindu Lau—Joint family—Father 
—Dreree against—Sale of family properiy im execution ef—Suit by som for: 
declaration that his share tm the item sold was not affected by the decree and 
the execution sale, and fer possession thereof-—Limitation—Private sale of family 
prepertye by father—Sxit by sex to recover his sare tx —Limitation, 

The plaintiff and the and defendant were the sons of fhe rst defendant, and 
they, together with the mt defendant, constituted g joint Hindu family, In 
execution of a money decree obtained against the rst defendant, items 1 to 4, 
which a miog d joint family, were sold and were purchased by the srd 


Appellant* (Plaintif) 


defendant who Wk delivery, of them. Neither the plaintiff hor the and de- 
fendant was arty to the suit in Which the said money decree against the 
ist defendant was obtained. The plaintiff was a minor at the date of the 
sale, and, within three years of his attaining majority, he instituted the sult out 
of which the appeal arose for a declaration that the money decree obtained 
against the if defendant aud the proceedings in execution thereof were not 
binding, upon him, and that his share of items 1 to 4 did not pass to the 31d 
defendant under the Court-sale and for possession and incidental reliefs 

Held, affirming the Court below, that the plaintiff could not get possession 
without: getting the Court-sale set aside, that Art. 12 of the Limitation 
Act therefore applied to the case, and that the suit was barred, 

The plaintiff abovenamed also prayed for the recovery of his share of 
item 5, another: item of joint family property which was sold by the rst de- 
fendant by a registered xale-deed. 

Held, also affirming the Court below, that, as the suit was brought within 
three years of the plaintiff attaining majority, it was not barred by limitation, 
although the elder son, the and defendant, had gttnined his majority more than 
three years earlier and had taken no steps to question the alienation. 


Second Appeal against the decree of the District Court 
of Coimbatore in A. S. No. 70 of 1923 preferred against the 
decree of the Court of the Second Additichal Subordinate 
Judge of Coimbatore in O. S. No. 122 of 1922 (O. S.No. 227 
of 1921 on the file of the Principal Suh;Court, Coimbatore), 

Watrap S. Subramania Aiyar for appellant. 

M. Krishna Bharati and C. S. Swaminathan’ for 
respondents. : i 


. The Court delivered the following e . , 
` JUDOMENT -,Devadoss, J. — The plaintiffs suit is for 
a declaration that the decree and execution proceedi in 


O:'S. No. 32 of 1907 are not binding upon him and that his 
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and September, 192f., 
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Naicken 
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Naicken. 
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share of the family property did not pass to the vendeg under 
the Court-sale and for possession and incidental reliefs. The 
Subordinate Judge dismissed the suit as being barred by limi ` 
tation. On appeal the District Judge of Goimbatore held 
that the plaintiff’s suit was barred under Art. 12 of the Limi- 
tation Act as regards items 1 to 49 and that the suit was not 
barred in respect of item No. 5, and remanded the suit for 
trial of the issues relating to item No. 5. The plaintiff has 
preferred this second appeal. 


The facts are, the plaintiff and the 2nd defendant are 
the sons of the rst defendant. Items 1 to 4 were*sold in 
execution of a fnoney decree obtained against the 1st defendant 
in O. $. No. 327 of 1907 and were pifrchased by the 3rd 
defendant who took delivery of them in August, 1908. The 
sth item was sold by the 1st defendant to o Rangaswami 
Naicken by a registered sale-dted dated 2nd il, 1907 and 
defendants 8 to 10 who purchased it from Rangaswami 
Naicken have been in possession from ‘21st June, 1909. 
Neither the plaintiff nor the 2nd defendant were parties to 
O. S. No. 327 of 1907. The plaintiff attained majority 
recently and has brought this suit within 3 years after attain- 
ing majority. The question is whether his suit is barred by 
limitation. So far as item 5 is concerned the suit is not bar- 
red by limitation as it has been brought within 3 years of the 
plaintiff attaining majority It has been recently. held in 
Jawahir Singh v. Udai Rarkash (1) that a suit brought by the 
son within three years of his attaining majority to avoid the 
sale effected by his father is not barred by limitation although 
the elder son attained his majority more than three years 
earlier and had taken no steps to question the alienation. 


The question in this appeal is what is the article of the 
Limitation Act applicable to a suit brought by the son after 
attaining majofity for setting aside the sale of his share in 
Court-auction in execution of a decree against the father. 


. It is well settled that a father can sell the family property 
including the share of his sons for an antecedant debt and the 
sons caf challenge the alienation by a suit on the ground that 
the debt was incurred by the father for immoral or illegal pur- 
poses. If they do not challenge the alienation by a suit or if 
they fail ta establish that the debt of the father was.Jncutred 
for illegal or immoral purposes, the sale would be good to the 
ext@nt of their shares as well. It is also well settled that a” 


1. (1995) ILR 48 A 152: so ML J 344 (P C). 
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person aie obtains a money decree against him can bring the 


_ family property? to sale without impleading the sons, and the 


auction-purchaser would get a good title to the 
property sold inéluding the shares of the sons who are not 
parties to the’dectee. It is open to the sons to have the sale 
set aside on the ground tha the debt for which their shares 
were sold wab incurred by the father for 
illegal or immoral purposes; but so long as they do not 
challenge the sale by a suit, or if they bring a suit and fail, the 
auction-purchaser would get a good title to the property pur- 
chased by him. Vide Brij Narain v.eMangal Prasad (2), 
Nanomi Babuasin v. Modhun Mohun (3) and Sripat Singh 
Dugar v. Prodyot Kumar Tagore (4). ° 

If the auction-purchaser buys the shares of the sons in 
execution of thgfiecree against the father, can they tlaim their 
shares withogf setting aside the sale? If the alienation is 
void, no doubt, the sons need not sue to set aside the sale but 
the sale is not void but'is only voidable at the suit of the sons. 
So long as it is not avoided, the sale would hold good. That 
being*so, the sons are bound to set aside the sale if they want 
to recover their share of the family property. Art. 12 begins 
as follows :— 

“To set aside any of the following sales: (a) sale in execution of the 
decree of a Civil Court.” 

If a sale in execution of a decree by a Civil Court is to be 
set aside, a suit will have to be brought within one year of its 
confirmation or of its becoming final and conclusive. It is 
urged for the appellants that if the son shows that tHé' debt 
was incurred for illegal or immoral purposes the Court would 
hold that the son’s share is not bound and, therefore, 
the proper article of Limitation Act applicable to the case 
would not be Art. 12. When we have to apply the Law of 
Limitation we must look at the pleadings and rt at the result 
of the suit. Could the plaintiff get back his share of the 


perty without setting aside the sale? „The case would be, 


different if the sale was void in which case the plaintiff need 
not pray for setting it aside. But as I have already observed 
the sale is not void. It can only be avoided.on the proof of 
certain facts by the plaintif and only so far as, his share is 
concerned. The case in Bijoy Gopal Mukerji v, Krishwa 
Mahishi Debi (5) has no application to the present. It was 
2. (1923) [LL R46 A 95:46 M LJ a3 (PO). = 
(1885) TE R13 Car-L Rig LAr (PC). 
Pe * (3gx6) TLR 44C sag: 32 ML J 133 (PO). 
s- (1907) ILR 34 C gag: 17 ML J 154 P ©). 
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held in that case that a reversioner could sue for possession of 
the property sold by a Hindu widow within twelve years of her 
death. The alienation of a widow stands on a different foot- 
ing from the sale by a Hindu father. The widow cag give 
a good title if the consideration for the sale be for any of the 
purposes which would bind the revefsioners and so long as she 
is alive, the reversioners are not bound to sut tp ser aside the 
alienation ; but the moment the widow dies the reversion 
opens andthe nearest reversioner is entitled to sue for posses- 
sion of the property and need not seek to set aside the aliena- 
tion which is not binding on him. The reversioner is not 
affected, by anything that the widow may do during her life- 
time; if her alienation is such as wout bind the reversion 
it cannot be impeached ; if it is not, the reversioner need not 
sue to havesit set aside. The reversioner hẹ not a present 
interest in thc property in the Possession of thtgyidow. It 
is only after the widow’s death that the nearest reversioner 
would be entitled to the property. The auction-sale of family 
property covers not only the father’s share but the son’s share 
as well and unless the son challenges the sale within the period 
allowed by law, the sale would become unassailable. ° 

In considering what article of the Limitation Act should 
be applicable to cases of this kind, the Court should have 
regard to the observations of their Lordships of the Privy 
Council in Malkarjun v. Narhari (6) : 


“The Limitation Act protects bena fide purchasers at judicial sales. by >: 


providing a sbort limit of time within which suits may be brought to pet them , 


aside. If the protection is to be confined to suits which seek no other relief 
than a declaration that the sale ought to be eet aside and is to vanish directly 
some other relief consequentia? on the annulment of the sale is sought, the pro~ 
tection is exceedingly smell....What is the justification for refusing to construe 
Art. 12 (a) according to its obvious meaning whenever a suitor goes on to 
pray for that relief which is the object, perhaps the only object, of «etting aside 
the sale? Their Lerdsbips hold that both the letter and the spirit of the 
Limitation Act require that this suit, when looked on es a suit to set aside the 
sale, should fall within the prohibition of the article.” 


> In Bhola Jha v. Lala Kali Prasad (7) it was held that the 
period of limitation was one year under Art. 12 of the Limita- 
tion Act*for a suit for the redemption of the son’s share of the 
family property sold in execution of a mortgage decree against 
their father. * Roe, J. pbserves that 


“SE a euit to redeem is maintainable, the fist step necessary for redemption is 
a desjaration that the sale should be set aside.” 








6. (1900) I L R 25 B 337: 10 ML J 368 (PO). 
7 7. (1916) 1 Pat L J 180. 
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The plaintif cannot get possession without getting the 


_sale set aside arfd the article applicable to the case is Art. 12. 


In this view, the judgment of the learned District Judge is 
right ; the second appeal fails and is dismissed with costs. 


A.S.V. ° a Appeal dismissed. 


In THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT — MR. Justice ODGERS AND MR. Justice 
„MADHAVAN Nair. 


`K. Senga_ Naicken and another 
v. 
“The Secretary of State fee India in 
Council represgnted by the District 
Collector of lem ..2 Respondent (Defendant). 


Land Acquisition Act, S. 6 (1)-—Provso—Compensation to be paid 
wholly or partly oui ef public revenue—Payment of one anna by Government 
lewcards compensation if sufficient to comply with provision as to—Validity of 
declaration im such a case—Proceedings for acquisition taken bona fide—Efeci. 

The* plaintiffs were the owners of the suit property which was acquired for 
the purpose of forming a road by a Government notification. The cost of the 
road was defrayed by private contributions and the Government added the sum 
of one anna for public revenue. The private contributions were accepted as 
such by the Government and kept as separate deposit for the purpose of con- 
structing the road. They could not therefore be said to be public funds as 
they were never merged in the general funds of the public. There was no 
evidence that the acquisition had been brought about by any indirect motive 
or that the Land Acquisition Act had been set in motion in order to annoy the 
owners 

Held, that the contribution of one anna by the Government towards the 
compensation to be awarded for the property was sufficient to satisfy the pro- 
viso in 8. 6 (1) of the Land Acquisition Act, and that the declaration made 
under S. 6 (1) of the Act was valid. Ponwia v. Secretary of State, (1926) 
SI ML J 38 dissented from. 

Per Madhavan Nair, J—If the Legislature intended thet a substantial 
portion of the compensation should be paid out of the public revenue, then. it 
would have used appropriate language to convey that idea. 


Second appeal against the decree of the District Court 
of Salem in A. S. No. 135 of 1921 preferred against the decree 
of the Court of the Principal District Munsif of Salem in 
O. Š. No. 2 of 1920. 

The AdvocateGeneral and K. Ramanath Shenai for 

appellants.” - 


. The Government Pleader for respondent. e 


° Appellants* (Piffs.) 
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The Court delivered the following e 


JUDGMENT :_A similar question was under discussion . 
in Ponnia v. Secretary of State (1) before Spencer and Rame- 
sam, JJ., and we feel that it is inexpedient that the *question 
should be decided by us before we have had an opportunity of 
seeing the judgment which will shortly be dglivered by the other 
Bench. We feel that it is also important tè find out exactly 
how this sum of Rs. 926-7-6 was deposited by the ryots in this 
case__was it deposited for the specific purpose of constructing 
this road and was it accepted as such or was there simply a 
credit to the general revenues of the amount ? he form 4 
of the receipt granted to the ryots mgy be material.and the «e 
way in which the money has been credited in the books of thes 
Government Officers. There will be a finding called ‘for on 
the nature and terms of the deposit made bythe ryots in this 


„case and the District Judge will kindly deal wi any evidence 


either already on record or additional as the parties may pro- 
duce on this point. The finding will be submitted within six 
weeks and ten days will be allowed for finding objections. 


In pursuance of the order of this Court, dated* 8th Sep- 
tember, 1925, calling for a finding upon the issue referred to 
by this Court for trial, the District Judge of Salem submitted 
the finding__See judgment. 


After the return of the finding the Court delivered the 
following 


JUDGMENTS Odgers, J. This was a suit by two 
inhabitants of Thidayoor, Athur Taluq, Salem District, against 
the Secretary of State for a declaration that certain notifica- 
tions and subsequent proceedings taken by the Government 
Officials under the Land Acquisition Act are illegal and ultra 
vires. The plaintiffs are the owners of the property in ques- 
tion which was acquired for the purpose of forming a road 
by °a Government pnotification, dated 14th September, 1918. 
The learned District Munsif dismissed the suit. On appeal 
tê thalegrned Judge the same result was reached. It appears 
that the cost’ of the road was defrayed by private contributions 
and that thg Government added the sum of one anna for pub- 
dic revenue. When the second appeal first came on before 
Mr. Justice. Viswanatha Sastri and myself, we fpand that g 
swnilar discussion as to whether the provisions of 9.6, cl. (1) 
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had beer complied with was under discussion in Ponnia v. Sec- 
.Téary of State (1) before Spencer and Ramesam, JJ. We 
therefore deferred our decision on the question but sent the 
case down for a finding as to how the contributions were de- 
posited by the’ryots in order that we might discover whether 
that money could be fairly termed public revenue or not. The 
learned District eJidge, now Mr. Justice Wallace, in the 
Lower Appellate Court held that the compensation awarded 
was at the time of the award “public revenue” and®that as 
soon as the public agency has applied the private funds for 
“public pufposes private ownership in these funds ceases and 


w they become public revenues. The finding called fog has 


enow returned and it is to the effect that the ‘contributions were 
accepted as such by the Government and kept as separate de- 
posit for the pugfose of constructing the road. It therefore 
seems to me YAt the contributions cannot be said to be public 
funds as they were never merged in the general funds of the 
public. , 
However, that does not decide the matter. It is admitted 
that tle Government contributed one anna to the cost and the 
question is whether this satisfies the requirement that the com- 
pensation was paid wholly or partly out of public revenues 
(see Ex. Il). We have now the advantage of the judgment 
of Spencer and Ramesam, JJ., and they held that the condi- 
tion in the section is not satisfied by the payment of one anna. 
The question is, can this decision be accepted by us? The 
learned Judges seem to apprehend that if a small contribution 
were deemed to satisfy the section that it may be a mere devise’ 
for private persons to employ the Act far private ends or for 
the gratification of private spite or malice. I think it fair to 
assume that the Government by whom the acquisition has to 
be made would not knowingly or willingly lend itself to any 
such acquisition or employment of the Act and in ‘this particular 
case the Collector of Salem in his proceedings dated 12th July, 
1916, Ex. A, found there was no objection.to the construction 
of a road through this land provided the people concerned 
contributed the cost. Now the learned Judges in the cabe 
referred to held that the words “partly out of public revenues” 
were not satisfied by the contribution of a particle, for which 
they felied on the case of Chatterton v. Cave (2). „This casé 
will have ta be examined in Some ‘detail as the whole of the 
ratio decidendi of the learned Judges appear to yest on tis 
and possibly on gne other case which they cite at the end of 
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their final judgment after a finding had been returned namely 
Luchmeswar Singh v. Chairman, Darbangha Municipality (3). 


Chatterton v. Cave (2) was a case of infringement of copy- | 


right where two plays had been separately adapted from a com- 


mon. source by the parties to the litigation. * The matter was - 


left to the Lord Chief Justice, Coleridge, and he found that 
the extent to which the one was taken frofn he other was so 
slight and the effect on the total composition was so small that 
there was no substantial and material taking of any one portion 
of the defendant’s drama from any portion of the plaintiffs. 
It is there that the distinction between ‘part’ and ‘particle’ is 
made, Lord O'Hagan at page 497 says — 
e 


e 

“No doubt, any scene or point or incident or line or word in a drama 
Is a part of it; and no doubt it is the duty of a Court of construction to carry 
out the plain®intentions of the Legislature strictly, even tho it may not approve 
of them as sound in principle or wist in policy or just i eration, But, we 
should scrutinise carefully the terms of a statute before we lend ourselves tv 
administer it with ill results and see whether it forces us inevitably to produce 
them.” 


He then goes on to apply the same construction tp the 
statute giving copyright in dramatic productions as thése which 
afford protection to copyright in books and to hold that to 
render a writer liable for literary piracy he must be shown to 
have taken a material portion of the publication of another. 
He observes that 


“the question in every case must be one of fact: ‘part’ is not necessarily 
the same as ‘particle’ and there may be a taking #0 minute in its extent and tn 
trifling in its nature as not to incur the statutable liability.” 


With great respect I gravely doubt whether the 
analogy of a question of copyright can be applied to a 
matter under the Land Acquisition Act. I invited the learned 
Advocate-General for the appellants to say where a ‘particle’ 
would end anti ‘part’ begin of this sum of Rs. 600. It is 
true an anna is a very small part of Rs. 600. But nevertheless 
it i$ a part. It isgiot to be forgotten that their Lordships 
in the case considered above were not dealing with an original 
subjeak ap all. Admittedly both of the litigants had derived 
their compositions from a common source and it stands to rea- 
son that befpre you can compel a man to pay damages for 
stealing the product òf your brain, time and labour you ‘must 
be able to point out that any reSemblartce between “his, pro- 
duction and yours is not merely accidental but is a, designed 
+- 
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theft of the product of your brain. Otherwise as their Lord- 
ships point out ohe might go to the absurdity of objecting to 
a man using the same words though in a different collocation 
as you hawe done. e As their Lordships say it is a question of 
fact as to how 'mudh similarity will establish the fact of this 
theft. It seems to me that this case has no resemblance to 
the question of morky whether any amount, however small, 
is a definite proportion of the whole. 

The other case in Luchmeswar Singh v. Chairmaft, Dar- 
bangha Municipality (3), involves the questign of the power 
ot a guardian. There a guardian acting in a dyal capacity 
‘as guardian of the minor Maharaja and Chairman of «the 
Municipality gave up a part of his ward’s property to the 
Municipality for the nominal compensation of Rupee One. 
It was held T valid title to the land was established 
against the wag as the guardian did. not act in the interests 
of the minor. That case in my opinion has nothing whatever 
to do with the present. Had there been evidence that this 
acquisition had been brought about by any indirect motive or 
that thé Act had been set in motion in order to annoy the 
owner, one would have felt very loath to say that the acquisi- 
tion was right and proper. But the Collector seems to have 
considered the matter carefully and there is no evidence before 
us of any improper motive on the part of those who desired 
that the path should be made. It cannot of course be argued 
that the land was not acquired for a necessary purpose be- 
cause that once the notification has been made it is to be pre- 
sumed that the purpose is necessary. 

There is one other consideration which I think operates 
in favour of the view I have taken. Suppose on appeal the 
compensation had been enhanced. There is no doubt that 
the Government would have to defray the extra sum out of 
the public revenues and having once undertaken the acquisi- 
tion they could not call on the constituents again. g 

For all these considerations I am therefore of opinion 
that with respect the decision in Ponnia v.Secretary of State(1) 
cannot be followed. I would therefore hold that the conftibu- 
tion of one anna does satisfy the proviso in S. 6, cl. (1) of the 


Land Acquisition Act. In the result the, second appeal éails , 


and must be dismissed with costs. . 


Madhavan Nair, J. =_Thave'had the advantage of reat 
ing my learned brother's judgment with which I agree. 
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The facts of the case need not be re-stated. S. 6, 1 (1) 
of the Land Acquisition Act provides that “then it appears, 
to the Local Government that any particular land is needed for 
a public purpose, a declaration shall be madle to thas effect by 
a prescribed offcer of the Government. “This clause is sub- 
ject to the proviso that 

“No such declaration shall be made unless the &mpensation to be awarded 


for such property is to be paid.... . .wholly or,pgitly out of public revenues 
or some fund controlled or managed by a local authority.” 


n this case we are concerned with the question as to 

how far a declaration.is valid if the Government contributes 
Ld . . 

towards the payment of compensation for a piece of lande 


acqufired under the Act only one anna out of the public reve- “ae 


nue, the remainder being paid by private contributions; in 
other words, can it be said that, in such ciggumstances, com- 
pensation has been paid partly out of the puNjc revenue with- 
in the meaning of the proviso and ofthe rN 

made under S. 6, cl. (1) is valid? 

Fe'?s argued for the appellants that in order to constitute 
a payment__payment partly out of public revenue__pagg of the 
compensation paid from the public revenue must bes substan- 
tial: sum and not merely such a small sum as one anna; on the 
other hand, it is contended for the Government that the re- 
quirement of the proviso that the compensation is to be paid 
partly out of public revenue is complied with if some part of 
the compensation, however small it may be, i is paid out of the 
public funds. 

The appellants’ argument is supported by the decision ot 
Spencer and Ramesam, JJ., in Ponnia v. Secretary of State (1) 
in which the learned Judges held that the requirements of the 
proviso above referred to was not satisfied by the contribution 
of a ‘particle’, viz., one anna as in the present case. “With 
due deferencg J am not able to agree with this view. In the 
course of the judgments reference is made to two cases, namely, 
Chatterton v. Cave (2) and Luchmeswar Singh v. Chairman, 
Darbangha Munisipality (3), in support of their 
conclusion. For the reasons given by my learned brother | 
agre? with himin thinking that the decision in 
Chatterton y. Cave (2) which, dealing with 
„thes question of the infringement of copyright, , held 
“that these cannot be a violation of 3 & 4 Will. TV,.c. 15, S. 2, 
where the matter or thing’ taken from the first wérk and intro- 
oe into ethe second is not material and substarftial, cannet 


e declaration 
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afford any guidance in solving the present question, as the con- 
siderations involved in the two cases are totally different. The 
‘decision in Luchmeswar Singh v. Chairman, Darbangha Muni- 
cipality (3) is alse not of much use. In that case the guardian 
of the estate of a minor Maharaja who was also the Chairman 
of the Municipality made ov@r a part of the minor’s property 
to the Municipality ¥or the compensation of the nominal suri 
of one rupee. At the instance of the Maharaja the Privy 
Council set aside the Soutien of the land mainly en the 
ground that the procedure set forth in the Land Acquisition 
Act was mot complied with in acquiring,the land. After 
*referring to Ss. 11 and 13 of the Act their Lordships of , the 
Privy Council observe 45 follows :— 

“On a day fixed, the Collector, who, after the declaration, is by S. 7 to 
take order for the acqmisition of the land, is to proceed to inquires summarily 
into the value of ufos and to determine the amount of compensation which, 
in hig opinion, sahid be allowed for it, and to tender such amount to the per- 
sons interested. And in determining the amount of compensation, he is ordered 
to take into consideration the matters mentioned in S. 24, one of which is the 
market value, at the time of awarding compensation, of the land. It is obvious 
that the gffer of one rupee compensation was not in accordance with the duty 
of the Collestor under these sections, and it would be altogether wrong to treat 
one rupee as the amount of compensaton determined under S. 13. S. 14 says 
that if the Collector and the persons interested agree as to the amount of com- 


pensation to be allowed, the Collector shall make an award under his hand 
for the same. This was never done.” 


Later on, the ground for declaring the acquisition invalid 
is more pointedly stated by their Lordships in this way: 

“Although the Court of Waids had not power to alienate the land for 
the purpose for which it was required, possemion might have been lawfully 
taken of it if the provisions of the Land Acquisition Att had been complied 
with. But they were not. The Collector made nd inquiry into the value of 
the land. He was the Chairman of the Municipality, and his sole object 
appears to have been to benefit the town, forgetting that, as the representative 
of the Court of Wards, it was his duty to protect the interests of the minor, 
and to see that the provisions of the Act were complied with® 

These extracts make it abundantly clear that the acqui- 
sition in that case was set aside not on the ground that the cofn- 
pensation paid was only one rupee but that in determining the 
amount of compensation the provisions of the Act werg ‘not 
complied with. The learned Judges (Spencer and Ramesam, 
JJ.) seem to be of the opinion that if the words of the statute 
are not construed in the way they suggest, then, 7. 


. 
“the owners should be deprived*of their ownership by a mere ites of 


private persons employing the Act for private ends or for the gratification a 
private spite ðr malice.” 





3. (1890) ILR 18 C 99 (PC). 


. °. 
e 1 


Senga 
Naicken 


v 
Secretary of 


State 
for India. 
Madhavan 

Nair, J. 


for India. 


Madhavan 
Nair, J. 


Swkminatha ` 


Oqayar 
v. 
Subbarama 
Aliyar., 


856 THE MADRAS LAW JOURNGL REPORTS @ , [vov. 
. - s N 
I do not think that this result would follow. dt may be 
assumed that the Government will not imprdperly employ a 
Act to enable an individual to satisfy his private ends. In 
case there is no evidence that the Collector has been Seabees 
to make the acquisition by any indirect mottve.* The evidence 
shows that the Collector consid@red the matter carefully and 
found that there was no objection to the’aqjuisition of the 
land in question provided the people concerned contributed the 
cost. e 

The consideration pointed out by my learned brother that 
if on appeal the compensation is enhanced the Government 
would have to defray the extra amount from out of the public’ 
revenue is also if favour of the view that we are faking in 
this case. 


It fs true that one anng is a small pañ of Rs. 600; still 
it cannot be denied that it is part of that anMint. If one 
anna is not to be considered as a part of the amount for the 
purposes of this proviso, then how are we to find what portion 
of it will form a part of it to satisfy the meaning of the words 
in question in the proviso ? If the Legislature intended that « 
substantial portion of the compensation should be paid out of 
the public revenue, then it would have used appropriate langu- 
age to convey that idea. 

For the above reasons I agree with my learned brother 
that the contribution of one anna out of the public revenue for 
the payment of the compensation satisfied the proviso in S. 6, 
cl. (1) of the Land Acquisition Act. 

The Second Appeal must therefore be dismissed with 
costs. . 


A.S. V. Appeal dismissed. 


e, k 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


6 PRESENT: MR. JUSTICE RAMESAM AND Mr. JUSTICE 
REILLY. 


Swaminatha Odayar EA _Appellant* (Deft.) 
y. 

Subbarama Aiyar and another ... Respondents (Plaintiffs). 

Transfer of Preperty Act, §. 55 Veet; Lies —Extinguishment— 

“Contract to the coxtrary’—Promissory note far purchase-mpney executed by 


e im favour ef third party at vendors ixstaxce—E ffect—Payee bexamidas 
or vender—k fect—Limitation Act, S. 19—Promissory note—Acknowledg ment 
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of liability® under Deposition—Admissipu in, of execution of mete widhout  Swaminatha 
denial of subsisting ° liability unda it—Effect—Promissery nøde—Suit ox— dayar 
Right of real oxomer alleging payee to be bexamidar fer himself. Sab armā 
When che vendee &t the instance of the vendo: executes a promissory note Alyar. 


for the purchase money “or a part of it in favour of a third party, there is, in 
respect of the whole or part of th® purchase money covered by such note, a 
“contract to the contrary within the meaning of S. 55 of the Transfer of 
Property Act and the ¢endor’s statutory charge on the property is so far defeated. 
The position is the same so far as the vendee is concerned whether the third 
party is a benamidar for the vendor or not, unless it is shown that fhe vendee 
was aware that the third party was only a benamidar for the veador end 
eknowingly dealt with the vendor under the benargidar’s name, in which case 
e there would be no “contract to the contrary” within the mefning of $. 55 of 
the Act. t è 5 

Semble—When once there is a “contract to the contrary’ within the mean- e 
ing of S. 55 and the vendor’s charge is so defeated, the statutory charge cannot 
be revived. If, theg#fore, the vendor takes 2 promissory note exe®uted by the 
vendee in favour a third party for the purchase money or part of it but 
afterwards fails to hand it over to the payee, so far as the vendee is concerned, 
“the contract to the contrary” has been made, and it cannot be rescinded by the 
vendor. 

In 4 suit upon a promissory note instituted more than four years after the 
date of its execution the question was whether the suit was saved from the bar 
of Imitation by an acknowledgment made by the defendant (the maker) in 
his deposition in a prior suit, which contained a statement that he executed rhe 
note without any denial that the liability under the note was then subsisting. 

Held, in the circumstances of the case, that the defendant’s statement in his 
deposition that he executed the promissory note coupled with his failure to 
mention any payment towards the discharge of it was an implied admission 
that the liability under the note was then subsisting, and that the ‘tate 
meni was an acknowledgment within the meaning of S. 19 of the Limitation 
Act, which saved the suit on the note from being time-baried. 

Per Ramesam, J—A peison whose name does not appear in a plomissory 
note cannot sue on it alleging that the payee was a benamidar for himself, 

An ackpowledgment in a deposition need not be express and may be a 
matter of inference. It can be implied from the facts and the surrounding 
circumstances and not implied as a matter of law. 


Appeal against the decree of the Court of the Subordinate 


Judge of Kumbakonam in O. S. No. 15 of 1922. . 
S. Faradachariar and R. Rajagopala Aiyangar for * 
appellant. e >. 


I. M. Krishnaswami Atyar and K. Narasimba Aiyangar 
for respondents. ‘ x 
The Court delivered the following ° = ý ki 
JUDGMENTS — Ramesam, J. "The facts out of which Ramésam, J. 
this appeal arises are in the main undisputed and may be short- 
ly stated. The tst plaintiff obtained some lands under a will. ; 
# On 16th August, 1917 he entered into an agreement to sell the e% ..- 
Paoi. 6 eo 
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said lands to the defendant for Rs. 15,250 and on that day 
obtained a cash advance of Rs.1,250 towards the consideration. - 
On the 24th August a further sum of Rs.220 was paid towards 
the consideration. > On the 5th September? 1917 a sale deed 
was executed, a further sum of Rg. 1,780 being paid in cash. 
There remained an amount of Rs. 12,000 due towards the con- 
sideration. The sale deed provided that R9. 6,000 was to be 
paid before the Sub-Registrar and the other Rs. 6,000 was to 
be paid*to the ist plaintiff's mother Sitalakshmi Ammal, who, 
is the 2nd plaintiff. Accordingly on the same day the defend- 
ant executed a prommsory note for Rs. 6,000 in favour of, 


the and plaintif. Soon after the rgt plaintiff ie ak tO ‘w 


register the sale deed contending that it was nominal. The* 
defendant obtained compulsory registration of the sale deed. 
But the Rs. 6,000 was not paid before the SM-Registrar. The 
defendant then filed a suit O. S. No. 269 oM919 in the 
Court of the District Munsif of Valangiman for possession of 
the lands sold. The 1st plaintiff who was the only defendant 
in that suit contended that the sale decd was a nominal tran- 
saction. The District Munsif dismissed the suit.” On 
appeal by the plaintiff therein (the present defendant) the 
Subordinate Judge of Kumbakonam decreed the suit. - He 
also passed a decree for the payment of Rs. 6,000 which was 
originally intended to be paid before the Sub-Registrar, to the 
defendant therein (the present 1st plaintiff). | This was on 
21st January, 1921. There was a second appeal to the High 
Court which was dismissed on the merits of that-suit: One 
of the grounds in second appeal was that the learned Judge 
ought to have recorded a distinct finding in regard to, the - six 
thousand rupees promissory note and made provision for its 
payment also. On this ground the learned Judges who dis- 
posed of the second appeal said:_ 


“As regards the sum of Ru 6,000 payable to the defendants mother it 14 
admitted a promissory note has been executed and that a suit is pending. There 
is no necessity to provide for payment to her in this suit especially as she is 
not a party.” 

In tħe interval between the disposal of the appeal by 
the Subordinate Judge and the disposal of the second appeal 
the present suit was filed on 11th February,1922 to recover the 
sum due on the promissory note, (Ex. B).’. It is alleged in 
the plaint that the 2nd plaintiff was not a party to the contract, 
that the promissory note was executed by the defendant in the 
name of the 2nd plaintiff but really for the benefit of thé ret 


ie plaintif. It is also alleged that the promissory note was 
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not delivered te the 1st plaintiff at the date of the execution, Swaminatha 


Odayar 
“that the note was kept with one Nataraja Pillai as an inter- > 
mediary and that jt was obtained from Nataraja Pillai long kin da 
after He appeal judgment of the Subordinate Judge in the — 
former suit. This last allegation is denied by the defendant. Rene 


The Subordinate Judge said nothing on this point. He found 
that the 2nd plaifftiff is a mere benamidar for the 1st plaintiff, 
that the suit was not barred and decreed the suit. He also 
found that the plaintiff is entitled to the vendor's lien for um- 
aid purchase money and gave a decree for sale. The de- 
endant appeals. It may be observed At the otttset that the 
ææ burden of proving that ¢he promissory note gvas not delivered 
tn the date of the execution is on the plaintifs. No attempt ° 
has been made to prove the allegation and I think it must be 
found that ey a note was delivered to the 1st plain- 
tiff on the dat@of the execution and that the story about its 
being kept with Nataraja Pillai is a myth. 
One point argued by the appellant is, that as a result of 
the former litigation it must be taken as having been impliedly 
decided im it that the 2nd plaintiff was the person entitled to 
the beneficial interest in Ex. B. I do not think so. Any 
question relating to the note arose for the first time only after 
, the Subordinate Judge found that the sale deed was not nomi- 
nal. We do not know what happened before the Subordinate 
Judge at the time of delivering the judgment in that suit. The 
High Court merely abstained from expressing any opinion 
on this matter for the reason that a separate suit had been 
filed and that the present 2nd plaintiff was not a party to that 
litigation. It cannot be said that any corfclusion is necessarily 
implied in the course taken by the learned Judges. S 
The next important point argued by the appellant is, that 
the 2nd plaintiff is the only person competent to sue on Ex. B, 
and therefore the vendor’s lien was extinguished. On the 
other hand, it is contended for the respondents that there “is 
nothing to show that the 2nd plaintiff ever Accepted the note * 
and therefore the right to the balance of the purchase money 
remained with the rst plaintiff and with it the vendor's lien. 
It is admitted by the defendant in his former deposition now 
filed ag Ex. E, that the 2nd plaintiff was not preSent When- . 
Ex. Awas‘executed. [Vntil therefore the 2nd plaintiff accepts 
the note the hote has not become operative. Seeing that the. 
defendant Has performed what was required of him by the 1st, e 
plaintiff at the tinfe of the transaction one would expect that, 
4 if the and plaintiff refused to accept the note, the 1st plaintiff SS er 
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would have communicated such a fact within 4 reasonable time 
to the defendant and demanded the balance of the purchase - 
money as on a failure of consideration. It is doubtful whe- 
ther in such a case, the vendor’s lien was af “first extifguished, 
and if so, would revive. But it gs unnecessary to express any- 
opinion on that matter. No such notice was given by the 1st 
plaintiff and he behaved throughout as if he*was content that 
the right in the note should remain in the 2nd plaintiff. It is 
really unnecessary to consider whether the 1st plaintiff was 
the person beneficially interested in the note. Probably, he 
was and is, trough, af the same time, it must be remarked that, 
no fSrmal evidenge has been adduced,by the plenty on the 
matter as they ought to have done. But whoever the person? 
entitled Y the beneficial interest may be, the only person that 
is entitled to sue on it is the 2nd plaintif, though it may be that 
after the money was recovered she would have® pay it to the 
Ist plaintif. It was held in Reoti Lal v. Manna Kunwar (1) 
that a person whose name does not appear in the promissory 
note cannot sue on it alleging that the payee was a benamidar 
for himself. [See also Subramania Thevan v. Arunachala 
Thevan (2)]. Mr.T. M. Krishnaswami Aiyar appearing 
for the respondents contended that the note itself not having 
been delivered to the payee who was not present at the time 
was a void note. I cannot agree with this contention. The 
Ist plaintiff purported to act as agent of the 2nd plaintiff 
in taking the note and it was open to the 2nd plaintif 
to ratify his act, though until it is so ratified the 2nd plaintif 
does not step into the transaction. In the present case, the 
and plaintiff is willitg to have a decree in her favour if the 
Court finds that the 1st plaintiff is not entitled to sue. This 
ratification is good enough. I must therefore hold that the 
2nd plaintiff ip the only person entitled to sue on Ex. B. The 
question that arises on this finding is, whether the vendor’s 
liea is lost. The following propositions are undisputed :— 

-~1" “A mere direction by the vendor to the vendee to pay 
the whole or a part of the purchase money to a third person 
does hot extinguish the lien [vide Sivasubramania Bia v. 
Subramania Atyar (3) ]. 

e2. Ifsuch dirgction is followed by mere payment ; a the 

3rd persen but not by a fresh contract by the vendee with the 
3yd person so as to effect a complete novation, thè lien is not 


lost [vide Fheyagaraja Mudaliar v. Seshappter pera ys 
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3.° Where it was intended that the vendee should exe- 
cute a mortgage deed and extinguish the lien but the mortgage 
deed was not completed by registration and remained a simple 
bond, “the lien is*not extinguished [vide Ranganayaki Ammal 
y. Parthasarathi Aiyangar (5). 

4. Where the vendor obtained a promissory note not from 
the vendee but €rom a third person at the instance of the ven- 
dee and the third person did not pay, even then,if the third per- 
son’s note or bond was only an additional security tê the ven- 
dee’s liability and not in substitution of it, the lien is not lost 
(cf. Balagurumoorthi v. Naguln (6) }s J 

A Where the vendor himself takes a promissory nete or 
bond akd where the right in it was aani by him to a third 
person or where his right was attached in execution of a decree 
and purchased by a third person [vide Sambastua® Aiyar v. 
Venkataram Aiyar (7)] the vendor’s right to the lien passes 
to the third person under S. 8 of the Transfer of Property 
Act and is available to the assignee or purchaser. 

But if in this last case the vendor took a negotiable instru- 
ment’ and the instrument is not assigned but endorsed under 
the Law Merchant it is doubtful if S. 8 of the Transfer of 
Property Act will apply and the endorsee will be entitled to 
the lien. It is unnecessary to express an opinion on that 
matter now. 

But where a complete novation is effected and a new con- 
tract between the vendee and a third person was effected in 
substitution of the vendee’s liability to the vendor this amounts 
to a contract to the contrary within the meaning of S. 55 of 
the Transfer of Property Act and the lien is extinguished. I 
am willing to concede that even in such a case if the document 
taken is not a negotiable instrument but only 
a bond and if it is taken benami for the 
benefit of the vendor so that he may sfill sue on it the 
arrangement being known to the vendee and the vendor’s lien 


remains provided he is not prejudiced. But where the docu-, 


ment taken is a negotiable promissory note so as to disable 
the vendor from suing even if he is the person beneficially 
interested in the money after its recovery the lien must be held 
to be lost as ostensibly the payee of the note is ghe only per- 
son entitled to sue. The note might hive been engorsed nôt 
to the vendor but to ‘ny thitd person. To say that the note 


„in the hands of the payee has got the lien attached to it ein- 
volves anomalous positions. Anyhow, there is nothing to show . 
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that the vendee knew the benami nature of the néte. I 
therefore hold that the 2nd plaintiff is not entitled to the 
vendor’s lien in this case. 


As the suit was filed more than four ygars after tHe exe- 
cution of Ex. A the question next arises whether the suit is 
barred by limitation. The plaintifts rely upon the defendant’s 
deposition, Ex. E, as an acknowledgment:'to Save limitation. 
The material passage in the deposition runs thus: 

“I ais directed to pay Ra 6,000 to defendant's mother Seethalakshmi 
Ammal in Ex, B. I executed a pro-note in her favour on the dats of Ex. B 
immediately after Ex. B yas*written and delivered the said pro-note 5 Subba - 
jia I owed Re 6,000 more under Ex. B.” 

» ° + a - r. 

ATR did not tell me why he wanted me to pay Ra 6,000 to his 
mother @ have not, , received any notice from defendants 
mother about the pro-note I exectted in her fa A I did not 
enquire if the pro-note I executed to defendant's mother for AI ooo did or did 
not reath her. She was not present when I executed the note and delivered 
it to defendant.” 


The appellant contends that this does not amount fo an 
acknowledgment. A case decided by Miller, J., and reported 
in Ranganayakulu Aiya v. Subbayan (8) was relied on for the 
respondents’ contention that this deposition amounts to an 
acknowledgment. This decision of Miller, J., has been adverse- 
ly commented on in various later decisions. In Subbarama 
Aiyar v. Veerabhadra Pillai (9) Napier, J., observed:— 

“It may not necessarily always be that deduction to be drawn.” 

In Kandasamr Reddi v. Suppammal (10) Ayling, J., after 
quoting the last sentence of Napier, J., referred to Andiappa 
Chetty v. Alasinga Ndidu (11)— 

“Esch case must be treated on ite own merits” 
and then said 

: “From the language used and the circumstances in which the acknowledg- 
ment is made, it must be decided whether it amounts to an implied acknowledg- 
ment pf subsisting liability.” 

‘Earlier in the jiidgment he observed after citing the deci- 
sido of the Privy Council in Maniram Seth v. Seth a 
chdig bra). 

“I can ee no ground whatever for holding thet their Lordships v were 


considering anytMing but the circumstances of that case or intended to play down 
any rule of legal inference.” z : 


è (1908) 5 ML T 71. 9. (1921) 41 M LI 217. 
16. (1921) LL Ras M jas: sa ML J 268 
rr, (gu) 1L R36 M 68:21 ML J. 104 


at 





@e 12. {1906) I L K 33 C 1047: 16 M L J 300 (P C). 


1.) J AE MADRAS LAW JOURNAL REPORTS. 863 
° - Me. Rajagopala Aiyangar in replying for the appellant 
. contended that the acknowledgment in a deposition must ‘tbe 
expressed and not implied. He relied on Venkata v. Partha- 
saradhi (13). “But the authorities cited in this decision in 
Venkata v. . Parthasaradhi (13) in the language 
of Ayling, J., already cited and the decision in 
Maniram Seth ve Seth Rupchand (12) show that it need not be 
/ express and may be a matter of inference. It can be implied 
from the facts and the surrounding circumstances and not im- 
plied as a matter of law as Miller, J., seemed to have thought. 
“This is also the view of Schwabe, C. J.p and Krishnan, J., in 
æ The Ofcial Assignee of Madras v. Subramania Aiyar (44). 

e When we look at the circumstances of this case, we find 
that the defendant when he was examined as his ist witness in 
the former suit was anxious to show that the sale dedd was not 
nominal and gat some consideration was paid for it. If any 
payment was made towards the promissory note he4 would 
have stated it. If no payment was made, 
his position in that case was one Of willingness tg’ pay 
the amfoynt due on the note and the amount to be paid before 
; the Sub-Registrar. The whole tenor of the deposition was 
that while he was willing to perform his side of the contract 
the vendor would not allow him to do so and prevented him 
b from making further payments by the attitude he took. The 
deposition clearly implies that the note was real and subsisting 
and on account of fault of his, no further payments werè made 
towards it, but that he is willing to pay it if the, other side was 
willing to receive it. I think there is an acknowledgment of 
subsisting liability in this case. This case 15, tronger than 
the decision of Schwabe, C. J., and Krishnan, IA abovye-men- 
tioned, where, an omission in a written statement to deny the 
allegation in a plaint is all that we have. This case is similar 
to the decision in Maniram Seth v. Seth Rupchand (12) where 
also it was an inference from the circumstances. Mr. Rajat 
gopala Aiyangar relied on the case Muthukumara Mudaliar v. 
Chockalinga Mudaliar (15). Neither from the report nor from 
the printed papers it is clear why the former deposition was 
made and | do not think that case helps us in deciding the 

present case. ‘ e `e. 
In the result, I hold that the suit is ‘not barred by limita? 
tion. Thë decree of the Lower Court will be vacated and a 
| , personal decree will be passed for the amount sued for “in 

~ ara. (g906) ILR 33 C 1047: 16 ML J 300 (P C). 
/ 18. (1892) ILR 16 M 220:3 M L J 45. 
14. (1923) 46 MLJ: w- (1929) 17 L W 674. 
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favour of tst plaintiff, as the 2nd plaintiff consgnts toe’such a 
decree. i . 

The order as to costs in the Court below will stand. In 
appeal, each party will bear its own costs. X , = 

Reilly,J. “So far as this sujt is a suit on the promissory 
note, Ex. B, the learned Subordinate Judge has found that it 
is not time barred because it is saved by an acknowledgment 
made by defendant in his deposition, Ex. E, in the previous 
suit, whfth contains a statement that he executed the note with- 
out any denial that the liability under the note was then sub- 
sisting. The Sybordinate Judge has relied on Subbqrama diyar”, 
v. Veerabhadra Pillai (9). One of the reasons for phe deci- 
sion of the learned’ Judges in that case was a dictum of Miller, « 
J. in Ranganayakulu Aiya v. Subbayan (8)— 

“An &cknowledgment of lability existing at a past date without any 
allegation that the liability has since ceased is presumed mbe an acknow- 
ledgment of liability when the statement is made.” 

That Miller, J., stated as the effect of the decision of the 
Priyy Council in Maniram Seth v. Seth Rupchand (12). With 
the greatest respect I do not think it can be doubted that 
Miller, J., read more into the decision in Manirath Seth’s 
case (12) than can be found in it and stated his proposition 
too widely. I entirely agree with Ayling, J.’s interpretation 
of Maniram Seth’s case (12) in Kandasami Reddi v. Suppam- 
mal (10) which has been approved in The Oficial Assignee of 
Madras y. Subramania Aiyar (14). In some cases an admission 
of liability in the past with no denial that the liability continues 
may imply an admission that the liability continues. Whether 
there is such an implied admission is a matter of evidence, not 
of legal presumption’ Before deciding the question whether 
there is such an implied admission we must examine the con- 
text of the admission of a liability in the past and the circum- 
stances in whach it was made and consider whether the 
maker of that admission had any need or incentive in the cir- 
cumstances to deny the continuance of the liability, if he would 
do so, and whether*he had an opportunity of denying it. When 
the admission of a liability in the past is made in a deposition 
given in Court we must be particularly careful to consider 
whether the witness had an opportunity of denying the continu- 
ance ùf the “liability, remembering that a witness under ! exa- 
mination 1s not always at libertyeto say all that he may wish 

e8 = (1908) s MULT 71. 9. (1921) a ML J 217. 
yw. (1921) ILR 45 M 443. 42 ML J268. 
12. (1906) I L R 33 C 1o47: 16 M L J Yoo (P C) 
14. (1923) 46M LJ 1. 
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to say of all that he may think it necessary to say in order to 
-protect his own interests but has to answer the questions put 
to him. With this warning in mind let us examine what 
defendant said in*his deposition in the previous case. The 
important words appear to me to be 

“I was directed to pay Ra 6,000 to defendant's mother, Sitelakshmi 
Ammal, in Ex. B (the Mle deed). I executed a pro-note in her favour on 
the date of Ex. B immediately after Ex. B was written and delivered the said 
pro-note to Subbarama Aiyar.” 

Now in that suit the present defendant was trying to 
«show thae the sale was a real transaction, which the present 
e plainti€ 1 denied. Defendant was arfious toeshow that he 
had dong his part in tke matter and was explaining in his de- 
* position all that he had done in making part payments and in 

other ways. He had just mentioned that he had made three 
such paymen And he went on after the part of his depo- 
sition now in€uestion to explain why he did not pay the remain- 
ing Rs. 6,000 of the purchase money, as intended, before the 
Sub-Registrar. In the circumstances it is clear that it was 
very much to his interest, when he mentioned this promissory 
note, toemention also any payment which he had made under 
it. And it must be noticed that the part of his deposition which 
I have quoted was made in examination-in-chief. Defendant’s 
vakil, who had just elicited his evidence about part payments 
made, must have been fully aware that evidence that any 
payment had been made towards the discharge of the promis- 
sory note would strengthen his case, and it cannot be supposed 
that he would not have given defendant an opportunity’ of 
mentioning any such payment. In the circumstances I think 
it is clear that defendant’s statement that he executed the 
promissory note coupled with his failure to mention any pay- 
ment towards the discharge of it was an implied admission 
that the liability under the note was then subsigting. I agree 
therefore in finding that defendant made an acknowledgment 
within the meaning of S. 19 of the Limitation Act, which 
saves the suit on the note from being tinte-barred. 

Curiously enough Mr. Krishnaswami Aiyar for plaintiffs 
has been at pains to argue before us that the promissofy note, 
Ex. B, though it is in part the basis of plaintiffs’ suit, is not 
valid because it was never delivered to plaintiffe2, the payee 
named init. In the plaint jt is stated that Ex. B wes not deli- 
vered to either plaintiff but was left with one Nataraja Pillai. 

.* In the-défendant’s written statement it is alleged that EX B 


was delivered tô plaintif 1 on behalf of plaintiff 2, who is his ° 
mother. The only oral evidence on this question is that ofe 9 
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defendant, whose deposition, Ex. E, in the prewious Suit was 
admitted by consent. In that deposition defendant states- 
that he delivered the promissory note to plaintiff 1 immediately 
after the sale-deed was written. Plaintiff*1 did not*go into 
the witness-box to deny this. Nataraja Pillai was not exa- 
mined, and it appears that, though he had given evidence in 
the previous suit, plaintiffs omitted to apply,eperhaps advised- 
ly, that his deposition should be admitted as evidence in this 
suit. On the record as it stands the only reasonable finding 
is that the promissory note, Ex. B, was delivered by defendant 
to plaintiff Nọ. 1 on the date of its execution, which 1s the date, 
of the sale deed. The sale deed, Ex, A, recites ina 

No. 1 had direct€d defendant to pay the Rs. 6,000 which is® 
represented by this promissory note to plaintiff No. 2, his 

mother. “ It is admitted that plaintiff No.-2 was not present 

when the sale deed and the promissory note weiexecuted. In 

the circumstances it may clearly be inferred that plaintiff 

No. 1, when he took delivery of the promissory note from 

defendants, represented himself as his mother’s agent in this 

matter. There is no evidence when plaintiff No. 1 handed the 

note over to plaintiff No. 2; but it must be held to have 

reached her eventually because she and plaintiff No. 1 jointly 

have produced it in this suit. And the fact that she has sued 

on the note shows that she ratified plaintiff No. 1’s action in 

taking delivery of it as her agent. Whether plaintiff No. 2 

as payee of the note was only a benamidar for plaintiff No. 1, 

as now represented by them, or not, the contention that the 

note is not valid because it was never delivered to the payee 


fails. è 


“But in spite of the existence of the promissory note, 
Ex. B, plaintiff No. 1 contends that he is still entitled to en- 
force his charge under S. 55 (4) (b) of the Transfer of Pro- 
perty Act for the part of the purchase money for which Ex. B 
was, executed, and the learned Subordinate Judge has found 
that he is so entitle@. On this part of the case Mr. Krishna- 
swami Aiyar for plaintiff, as I understand him, has argued 
alterndtively (1) that the promissory note, Ex. B, is invalid 
and therefore the statutory charge for unpaid purchase money 
has never been affected by it, (2) that, even if Ex. B is walid, 
the:statutery charge persists copcurrently with the liability 
onder Ex. B, and (3) that on plaintiffs giving up their claim 
under Ex. B,eas they are prepared to do, the charge, if it was” 


* ever defeated or affected by Ex. B, revives*and can be en- 
e forced. The first of these contentions has been disposed of by 


I . 


plaintiff ~» 


 parto 
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the andi that Ex. B is valid. In regard to the second con- 
< tention it is true that, when the vendor of immoveable property 
takes a promissory note from the vendee in his own favour 
for the Whole or Bart of the purchase money or when he directs 
the vendee to pay the whole or part of the purchase money to 
a third party, the vendor does not thereby lose the charge for 
unpaid purchaseemoney given by S. 55 (4) (b) of the Trans- 
fer of Property Act. In neither of those cases, it will be 
seen, does the vendee put himself under liability to any one but 
„the vendor. But, when the vendee at the instance of the 
, vendot executes a promissory note for fhe purchase money or 
N: in favour of a third party, the position is altered. 
“The ventlee in that case puts himself at the mercy of the third 
party, even if that party is only a benamidar for the vendor. 
If in those circumstances the vegdor’s charge on the property 
for the amoy of the promissory note remained, the vendec 
would be liable to be sued for the same purchase money by two 
parties independently. In my opinion,there is no doubt that, 
if by agreement between the vendor and: vendee the vendee 
puts himself under an enforceable liability to a third party for 
the whole or part of the purchase money, then in respect of 
the whole purchase money or the part of it, as the case may 
be, there is a “ contract to the contrary” within the meaning 
of S. 55 of the Act and the vendor’s statutory charge on the 
property is so far defeated. A contract between the vendor 
and vendee by which a third party obtains the right to exact 
by suit the purchase money or part of it from the vendee is 
inconsistent with the vendor retaining a charge to enforce pay- 
ment to him of the same purchase money. The right to sue 
for the purchase money cannot reside in one person and the 
right to enforce the security for its payment in another. The 
position, in my opinion, is the same so far as the vendee is 
concerned, whether the third party is a benamidar for the 
vendor or not, unless it is shown that the vendee was aware 
that the third party was only a benamidar €or the vendor and 
knowingly dealt with the vendor under the benamidar’s name, 
ln which case there would be no “ A to the conttary ” 
within the meaning of S. 55 of the If the third party 
to whom the vendee puts himself under an enforceable liability 
for the purchase money is a benamidar for the vendar but the 
vendee is traware of that, I do not see how the nature of the 
document which the vendee executed in favour of the thifd 
party, whether itebe.a bond or a promissory note, can affect 


f the question whether the vendor's charge is extinguished. °% - 
e e . 
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Though the vendor may sue the vendee on a bond oftwhich he 


is the real obligee but which runs in favour of a benamidar, the. 


benamidar may sue on it in his own name without making the 
vendor 4 party and the vendee cannot resist his wt. A 
contract between the vendor and the vendes by which the 
vendee makes himself liable to be sued for the purchase 
money by a third party, whom he does not kmow to be a mere 
benamidar for the vendor, or by the assignee of that third 
party is, in my opinion, essentially inconsistent with the reten- 
tion by the vendor of his charge to secure the payment of the 
purchase money even? when it may be open to the vendor to, 


prove that the third party is a mere Denamidar forfhim and a 


to sue the vendee on his obligation to the third party. It ie 
the nature of the contract betweén the vendor andthe vendee 
to which*we must look, and that is not affected by the existence 
of an undisclosed benamidar. In this case if not pleaded 
that defendant was aware that plaintiff No. 2 was a benamidar 
for plaintiff. In regard to Mr. Krishnaswami Aiyar’s third 
contention, when once there is a “ contract to the contrary ” 
within the meaning of the section and the vendor's, charge is 
so defeated, I do not see how thé statutory charge can be re- 
vived. There appears to be no provision in the Act which 
could have that effect. Nor in my opinion is the position 
altered if the vendor takes a promissory note executed by the 
vendee in favour of a third party for the purchase money or 
part of it but afterwards fails to hand it over to the payee : so 
far as the vendee is concerned the “‘ contract to the contrary ” 
has been made, and it cannot be rescinded by the vendor. This 
last point, though mentioned in the argument, does not really 
arise for decision in the present case as it has been found that 
the promissory note, Ex. B, was delivered to plaintiff 2, who 
gues on it. à 

I agree therefore that plaintif No. 1 has no charge on 
thg property sold for the Rs. 6,000 now in question but that 


+ plaintiff 2 is entitled to a personal decree against defendant 


for the amount due under the promissory note, Ex. B, and 
that, as she is willing that the decree be made in favour of 
plaintiff No. 1, it should be so made. The Subordinate Judge 
has made oaly an ordinary mortgage decree for sale in favour 
“of plaingf. That “should be set aside and a personal decree 
made against defendant in favour of plaintiff No. 1 in its stead 
‘With costs in the Lower Court. _I agree that in- this Court 
each party should bear.his own cost3. .. e 


JAS, kh < Désa ka; 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE VENKATASUBBA RAO AND 
Mr. Justice REILLY. 


R. M. Haman .Chejtiar 


Appellant* (Plaintiff ) 


Yv. 


Tirugnanasambandgm Pillai, late a minor 
but now declafed a major, vide Order 
dated 18th July, 1924 on C. M. P. 
No. 3300 of 1923 and others ... Respondents. 


° Guarditms and Wards Act, S. 29—Alienation- by guardiaxn—Order sanction- 


e ing—E 
v Recital o 


Atienation by way ef sale—M erigage—Distinction—S. gx (2)— 
necessity for aliengtion—Absence of, in ondar sanctioning alsenation 


© —Palidity* of erder—Effect on. 


When an order of the Court has been made, under 8. a9 of the Guardians 
and Wards Act, authorising the guardian of an infant to meke en alienation 


of the 


infanta gate, the alience is entitled to trust to that order and is 


not bound to eħquire as to the expediency or' necemity of the alienation for 
the benefit of the infant’s estate. The order affords the alienee complete pro 


tection 
to a f 


and the alienation must be upheld unless the alienee has been a party 
raud or collusion or has been guilty of an underhand dealing. The 


effect of the order sanctioning the alienation is not merely to shift the onus of 


proof, 


Vexkataswani v. Viranna, (1921) I L R 45 M 429:42 MLJ 353 


dissented from. 


There is no difference, as regaids the effect of the order granting sanction, 
between the case of a sale and that of a mortgage. 


Where two of the items of consideration for a mortgage of an infant's 


estate 


made by his guardian with the sanction of the Court obtained under 


S. a9 of the Guardians and Wards Act represented loans previously advanced 


to the 


guardian on his own responsibility, but it appeared that the Court 


sanctioned the mortgage with full knowledge of that fact, Aeld, that the mort- 
gage was valid even as regards those items 


The absence, in an oider sanctioning a mortgage under §. a9 of the 
Guardians and Wards Act, of a specific recital of the necessity which the 


Court 


found for the mortgage, does not render the order invalid, if it appears 


that the necessity was clearly set out in the affidavits or the petitions which 
were before the Court when it accorded sanction. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in O. S. No. 66 of 1921. 
The Advocatdé-General and E. Vinayaka Rao for appellant. 


S. 


Muthiah Mudaliar, P. N. Marthandam Pilla “and 


4. C. Shanmuga Nainar for respondents. “| 


:'The Court delivered the following, ° ° 


4 


to be 


red 


“JUDGMENTS _Wenkatasubba Rag, J. ~_Th® question 
decided i in this appeal has reference'to the validity qf a 


“mortgage bond executed by the guardian of the fhinor defend- 


l *Appeal No. 71 of 1923. - agth Jaly, 1906,- ¿ 


Venkata- 
subba Rao, }. 
LJ 


Raman 
Chettiar 
p. 
ana- 
sambandam 
Pillai. 


Vonkata- 


sabba Rao, J. 
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ant. The plaintiff claimed about Rs. 8,009 in hfs plaint, 
but the learned Subordinate Judge disallowed some items and. 
passed a decree for Rs, 3,000 odd. The plaintiff has med the 
presént appeal. 


In the District Court of Tanah. Q. P. No. 41 of 
1914 was filed by one Muthiah Pillai, the brother-in-law of 
the defendant, for the purpose of getting a gu%rdian appointed, 
under the Guardians and Wards Act, of the person and pro- 
perty of the defendant, who was then about 12 years of age. 
Among the respondents to that petition were Suwbramania, 
Pillai and Satyanada Pillai, whose names alone ase important e 
havirfg regard to the facts with which we have to deaf. The 
defendant ‘was the adopted son of one Manickavasagam Pillai” 
who had died previous to the petition and Subramania and 
Satyanada were the defendane’s brothers in his gatural family. 
In September 1914, an order was made by the “a appoint- 
ing Subramania the defendant’s guardian under the Act. In 
August, 1915, Subramania applied to the District Court 
under the same Act for permission to borrow Rs. 4,900 on 
the security of immoveable property of the minor. e Certain 
afidavits were filed in support of that application and after 
notice tb all the parties to the petition, the Judge granted pu 
the 24th September, 1915, permission to execute a mortgage 
deed and raise the sum mentioned. The draft of the proposed 
bond was submitted to the Court and it was approved; the 
engrossed bond was then produced and seen by the Court. 
It was directed to be registered and efter registration it was 
again produced before the Court and there the matter 
ended. I may rerhark that the learned Judge also 
sanctioned the compound interest provided for in the bond, 
the mortgage bond having deviated in this respect from the 
affidavits filed, The record of what took place in the District 
Court shows very clearly that not only were the terms gene- 
rally approved of by the District Judge but that the actual 
bond itself was pefused by him and received his sanction. 

e he mortgage deed is dated 29th September, 1915, and 

is marked Ex. C. The consideration is made up of six items : 

(iy Rs. 751-6-11 due to the plaintiff in respect of a 
promissory note, dated 29th December, 1913, Ex. C1. 

(2) Rs. 987-12-9 due to" the plaintiff in respect of a 
premissory note, datéd'i2th February, 1914, Ex. G3, 

(3) Rs. 611-6-1 due to the plaintiff m respect of a 


>. ©, promissory note, dated, 1oth March, 1914, Ex. C-5. 


Ne 


N 
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(4) Rs.. 606-6-3 due to the plaintiff in respect, of a cone 
‘promissory note, dated 6th April, 1914, Ex. C-6. ei 


(5) Rs. 1,937-7-3, amount retained with the mortgagee - Eoen 
for payment to Sətyanada. This amount represents the 1illai. 
principal of Rs.°875 borrowed by Subramania between 21st tees 
January, 1914 andẹ 13th March, 1914 from Satyanada and subba Rao, J. 
interest thereon. This is not covered by any bond. 

(6) Rs. 5-8-9, amount received in cash feom the 
mortgagee. Total Rs. 4,000-0-0. 


$ The” particulars set forth above show that excepting the 
„e trifling “of Rs. 5 odd, the balance had been, borrowed by 
<Subramahia previous tô his appointment as guardian. This e 
is a very important fact. Another very material fact is that 
the first four sums had been borrowed from the plafhtiff him- 
self. Thesggwo circumstances have an important bearing 
upon the issue to be decided in this case. The evidence in 
the case disclosed that Subramania was acting as the minor’s 
de facto guardian before his appointment by the District 
Court.” On the 14th of April, 1914, he filed in the guardian. 
ship petition a statement of account (Ex. 2) showing his dea]- 
ings with the minor’s estate. On that date he had not been 
appointed guardian but for all practical purposes he treated 
himself as the guardian of the minor. In reciting the parti- 
culars of the consideration I have mentioned four promissory 
notes. Of these, Exs. C-5 and C-6 (items 3 and 4) were 
executed by Subramania describing himself as the defendant's 
guardian. The other two promissory notes Exs. C-1 and 
C-2 (items 1 and 2) were executéd by Swbramania in his per 
sonal capacity. This is an important point of difference and . 
the learned Subordinate Judge has found for the plaintiff to 
the extent of the amounts covered by Exs. C-5 and C-6. The 
rest of the claim has been disallowed on the ground that the 
amounts which go to alk up the balance of the consideratjon 
was not proved to have been borrowed for she minor’s benefit. + 





I shall now consider the evidence in regard to each af 
the items, 1, 2 and 5 and state my conclusions. 


"I shall first take item 5, Rs. 1,037-7-3. In dealing. sill 
this item, the learned Judge has based his finding on conjectured* . 
opinion ignoring proved factseand positive evidence. P. W. 3, ° 
the plaintiff’s agent, and P. W. 2, Subramania himself, suppost 
the plaintif. by giving direct evidence on the point. Shortly .° 
after the mortgage bond was executed, Subramania and ‘Satya- 4 
nada called at the plaintif’s place and the mongy was paid to . 4 


s q s “. 
. 
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Satyanada on 2nd November, 1915, in accardance ‘with the 
directions in the bond. Satyanada then passed a receipt in - 
the name of Subramania (Ex. C-7) and the latter made an 
endorsement upon it and handed it to the plaintiff.° The 
account-books of the plaintiff conérm this verion. We have 
looked at these books and there is not the slightest suspicion 
attaching to them. The learned Judge ha given no valid 
reasons,for rejecting this evidence but has acted on mere suspi- 
cion and, as I have said, on speculative reasoning. The fact 
that Ex. C-7 was made out in the name of Subramania and, 
not in the nawhe of the plaintiff is said to be suspiaious., I am, 
unable to follow this argument. Thg next fact fi 
plaintiff is said to be that Satyanada himself owed some money” 
to the plaintiff on the date in question and that it was not 
likely that the plaintiff would make a payment to a person 
from whom money was due. This reasonin& is, however, 
opposed to the learned Judge’s finding that he believes that 
the plaintiff made a payment but that it was made to Subra- 
mania and not to Satyanada. If the plaintif was prepared 
to pay the amount what did it matter to whom he paid it ? 
Great reliance is placed by the defence upon Ex. 7. It is a 
small sheet of paper containing some pencil entries. I must 
state a few introductory facts to explain this exhibit. The 
defendant was married in August, 1919. In 1921 Subramania 
was removed from guardianship and one Kumaravelu, the 
defendant’s father-in-law, was substituted as his guardian in 
the place of Subramania. I may add that Kumaravelu is the 
defendant’s guardian ad litem in this suit. The retiring 
guardian handed certain papers belonging to the minor’s estate 
to Muthuswami, D. W. 3. The latter is a pleader and the 


_ father-in-law of Kumaravelu. It is said that Ex. 7 was 


discovered among the bundle of papers so handed. The 
defence relies upon the first item in Ex. 7. Itis alleged thar 
it shows that Satyanada had been paid off on the 7th April, 
1915, long befor the date of the mortgage itself. If this 
ease js true, it follows that the payment spoken to by the 
plaintiff is false. The very foundation of the learned Judge’s 
argument has been shown to be unsound. The entry: does 
not show fhat the debt incurred by Subramania on behalf of 
the min6r was paid off. It shpws just the contrary that that 
qmount was expressly reserved for future payment. Muthu- 
swami, D. W. 3, says in his evidence that he had ‘heard from 
Satyanada himself that the amount due‘to him had been pre- 
viously paid gff.  Ssill, we find that this Satyanada has not 


st the “» 
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beeh examined. : D. W. 3 professes to have heard this about 
the year 191%, If this was true, one would expect a reference 
to this incident in Ex. H-1, dated ist August, 1921. Although 
the defendant’s liability is disputed in general terms, no speci 
fic reference was,made to the amount having been previously 
paid off. The matter dges not rest here. In his written 
statement filed on the 7th January, 1922, this particular allega- 
tion was not nfade. Then in regard to Ex. 7 Muthuswami 
deposes that he discovered it a month after the written state- 
ment was filed. This story is improbable. Granting that 
Ex. 7 was discovered only after the written statement was 
filed, theresis no sufficient reason giverf for failing to file it in 
Court pn the date fixed by the Court for, the filing of docu- 
ments. ” But what we really find is, that no one hears of this 
document till practically Subramania was in the witness-box, 
and then, it, for the first time, sees the light of day. The 
whole storywregarding this Ex. 7 seems extremely suspicious 
and the learned Judge has completely failed to appreciate this 
aspect of the case. There is still another very important 
factor which has not been noticed by the Judge. In Ex. E 
(a statament of account Tiled by Subramania in the guardian- 
ship petition on the 31st of March, 1916) there isa specific 
entry of payment of interest on this sum due to Satyanada. 
If the principal had been already paid off it is impossible to 
conceive that interest was subsequently paid. 

I shall now pass on to item 1. On 13th October, 1913, 
Subramania borrowed from the plaintiff Rs. 300 under the 
pn o note (Ex..C-2). On 29th December, 1913 

ubramania borrowed a further sum from the plaintiff and 
gave a consolidated promissory note for Rs. 600 (Ex. C-r). 

The particulars of item 2 may also be briefly set forth. 
On the ist May, 1913, Subramania borrowed Rs. 600 from 
the plaintiff and executed in his favour a pgomissory note 
(Ex. C-4). | Subramania borrowed again from the plaintiff 
a further sum of money on 12th February, 1914, and executed 
a consolidated promissory note for Rs. 8bo (Ex. C3). 

I gather from the judgment of the Lower Court that 
these two sums were disallowed on the ground that in executing 
the-promissory notes Subramania did not describe himself as 
the minor’s guardian, and that this fact, was sufftient te give 
the plaintif notice, when he took the mortgage bond, that 
these amounts were not utilised for the minor’s benefit. 

I have discussed the evidence at some length in order to 
show that although some vague charges have been made against 
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the plaintiff, there is no proof of either fraud, collusfon Say 


other kind of underhand dealing on his part. Indeed no 


attempt has been made to substantiate any such charges. 

On these facts, is the plaintiff not entitled to a decree 
for the whole amount clairned ? The ordinary rul df law 
is that the purchaser should establigh the validity of the aliena- 
tion by showing either that it was made fog a purpose binding 
upon the minor or that he (the purchaser)*acted with due 
care and caution after making reasonable enquiry. [See 
Hanuman Pershad’s. case (1)]. What then is the effect of 


a sanction given under the Guardians and Wards Act? By S.29 , 


transactions withoyt the previous perqnission of thf Court. 
5.30 enacts that a disposal of immoveable property id contra- 
vention of S. 29 is voidable at the instance of the minor 
S. 31 lays down that the permission shall not be granted except 
in case of necessity or for an evident advantage@o the ward. 
Under S. 47 an appeal lies to the High Court from an order 
of a District Court refusing permission to a guardian to do 
an act under S. 29. ‘The effect of S. 48 is that an order 
granting permission under S. 29, if not set aside in resision by 
the High Court, is final and cannot be contested by a suit or 
otherwise. 

What is the effect then of an alienation by a guardiar 
made with the sanction of the Court? The answer is to be 
found in the judgment of their Lordships of the Privy Counci 
in Gangapershad Sahu v. Maharani Bibi (2). This is what 
they say :— 

“Their Lordsbips think that, when an order of the Court has been made 
authorising the guardian of an infant to raise a loan on the security of the in- 
fant’s estate, the lender of the money is entitled to trust to that order, and that 
he is not bound to enquire as to the expediency or necemity of the loan for the 
benefit of the infant's estate. If any fraud or underhand dealing is brougbt 
home to him thatewould be a different matter; but, apart from any charge of 
that kind, their Lordships think he is entitled to rest upon the order.” 


» Their Lordships then proceed to remark 
“Tt is sufficient fowthe plaintiff to say ‘I have got the order of the Court.” 
e These words are clear and unequivocal. Let us look at 
the refson of the thing. The Legislature has cast upon the 
Court the duty of enquiring whether the transaction is benefi- 
gial to the minor. No sanction can be granted unlesg ‘the 
Court is satisfied that it is. The lender or the purchaser is 
ng longer harassed by doubts as to the character ‘of the tran- 
saction. He looks at the order authorising the mbrégage or 
1. (1856) 6 M I A,sos. 2. (1884) IÈR n C379 (P C). 


of that Act the guardian is forbidden to enter “four 
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the sale.e An order of a competent Court is produced to him 
„and is he not entitled to act upon it? The very object of the 
sections to which I have referred is to safeguard the interests 
of the minor. A transaction is not authorised unless the 
Court comes to the*conclusion that it is for his benefit. From 
the point of view of the guérdian again, if he honestly and 
frankly tells the (ofrt the circumstances which has led to his 
application he will have performed his duty and as he does not 
trust to his own judgment.but to the judgment of the Caurt, he 
can rely upon the sanction in any proceedings that may be taken 
at some fdture time against him. Frois the poipt of view of 
“he pur®gasef, his title to the property stands on a better foot- 
ing than }f there had betn no sanction, as th® question of the 
beneficial nature of the transaction cannot be re-opened. This 
incidentally benefits the minor, as a fair price can be obtained 
for his propegs. I understand this to be the principle under- 
lying the sections to which I have referred and the decision of 
the Privy Council unambiguously declares that this is the effect 
of those sections. It is quite a different matter, of course, if 
the alionee is proved to be a party to any fraud or collusion 
and the proposition contained in the judgment of the Privy 
Council is made expressly subject to this reservation. If fur- 
ther authority is needed for this position, I need only refer to 
Rameshwar Singh v. Dhanpat Singh (3) and Akhil Chandra 
Saha v. Girish Chandra Saha (4). But the defendant relies 
strongly upon a case of this Court in Venkatasami v. 
Viranna (5) decided by Spencer and Ramesam, JJ. In that 
case it has been held that the effect of the sanction is merely 
to shift the onus of proof; whereas, ordinarily it is for the 
alienee to show that the transaction is binding, the burden is, 
where the sanction has been obtained, upon the minor to show 
that the transaction is not binding. Spencer, J., relies upon Sik- 
her Chumd vy. Dulputty Singh(6)and Jugal Kishdri Chowdhu- 
rani v. Anunda Lal Chowdhurani(7).As regards the former of 
these two cases it is sufficient to say that it was decided befote 
the Privy Council in Gangapershad Sahu v. Maharani 
Bibi (2). Apart from that, the observations of Garth, G. J- 
in Sikher Chund v. Dulputty Singh (6) show 
that he understood the law as interpreted sybsequently 
by the ‘Judicial Committee. Though sonfe observations - in 
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his judgment may give apparent support to the cdhteation of 
the defendants, the judgment taken as a whole cannot be re 
garded as an authority in their favour. In regard tn 
Jugal Kishori Chowdhurant v. Anunda Lal Chowdhusgni (7), 
the second case relied on by Spencer, J., it must be noticed that 
it is a case of specific performance of a contract where entirely 
different considerations would apply. Although the- contrac’ 
may have been sanctioned under the Guardians and Wards 
Act, sœ long as it has not been actually carried out, it is cer- 
tainly open to the Court to examine, when a suit is brought for 
that purpose, whetheg'it will be to the advantage of*the minos 
that, it should be specifically enforced. Spencer, J.’s yAgment,. 
it must be noticed, does not refer to the Privy Counci decision, 
So far as Ramesam, J.’s decision is concerned, that learned 
Judge distinguishes the Privy Council case on the ground that 
it relates to a mortgage, whéreas the case witlawhich he was 
dealing relates to a sale. With the utmost Weference, this 
fact, in my opinion, does not in principle make any differénce. 

I am disposed to hold, differing from Venkatasami v. 
v. .Viranna (5) that where an alienation hase been 
made with the sanction of the Court, the alienee carf rély upon 
it and the alienation must be upheld unless the alienee has been 
a party to a fraud or collusion or has been guilty of any under- 
hand dealing. 

Applying this rule, I have no hesitation in deciding that 
the plaintiff is entitled to a decree for the full amount claimed 
It only remains for me to say a word in regard to items 1 and 
2. The promissory notes, as I have said, were executed by 
Subramania in his personal capacity and not as the minor's 
guardian. At their inception, therefore, these debts were 
the personal debts of Subramania. The plaintiff was not 
thus called upon when the debts were incurred to make. any 
enquiries regarding any benefit or advantage accruing to: the 
minor. When the mortgage was taken, the plaintiff in 
regard to these debts was in the position not of the minor’s 
creditor but of a stranger. He was then shown the sanction 
and what meaning did it convey to him. It may be described 
in some such words 5 


- “A certain sam had been raised by Subramanis acting ‘for himself from 
the Plaintiff. “ Subramagia was able to convince the Court that this sym had 


béen spert for the benefit of the minog. The Court being «o convinced, has, -> 
` by the order of sanction, authorised Subramania to reimburfe himself to that 
' p&ctent and fog that purpose. to borrow on behalf. of the minor an amount from 


the plaintiff.” -. -> : es 
s. (1931) TIR 45M 429: 42 ML Jass, 7. 5 (1895) TLR aa C ysa 
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This is the effect 7 the sanction order and the ping 
was perfectly*justified in trusting to and acting upon that 
sanction. 

Lopking at the case from this point of view, it is immaterial 
whether it has of has not been made out that the sums were 
actually raised or utilised “for the minor’s benefit or for pur- 
poses binding ypon him. I express no opinion as regards 
Subramania’s liability to the minor. Whether he misled the 
Court or not when he obtained the sanction is a question with 
which we are not concerned. It cannot be denied that he was 
not as frank as he might have been ‘ig the affidavits fled in 
suppðķt of his application for sanction. But that is g ques- 
tion engirely foreign t® the present enquiry? 

There is one further point which remains to be noticed: 
It has been contended by the defendant that the sanction 
obtained is get valid as it does not recite, as required by S. 29. 
the necessity for the loan. In my opinion, this defect ix 
nothing more than a mere irregularity and does not render the 
sanction invalid. As-has been pointed out in Rameshwar 
Singh v. Dhanpat Singh (3) the Court must -be treated 
as having adopted the grounds set forth in the petition and the 
affidavits and although the grounds are not reproduced in the 
order, the clear effect is to base the order upon those grounds. 
The fact that the grounds are not specifically referred to in 
that order cannot make it invalid. Buddhoo alias Gulab 
Dass v. Sheo Charan (8) takes the same view. This con- 
tention, therefore, is overruled. 

In the result, the decree of the Lower Court is modified 
and there shall be a mortgage decree in favour of the plaintiff 
for the entire amount claimed in the plaint with interest as 
provided for in the mortgage bond and costs throughout. Time 
for redemption is three months. 

Reilly, J.-L agree. Ifa man takes a mortgage on the 
property of a minor for whom no guardian has been appojnted 
or declared under the Guardians and Wards Act, what is re» 
quired of him before he can succeed in a suit on his mortgage? 
It is sufficient if he shows that he acted in good faith #nd S 
he. satisfied himself by reasonable inquiry that the advance was 
required for the necessities or for the clear benefisof poe 
If # man proposing to take a mortgage’ on the property of 
minor finds in the course of his i inquiries that a guardian fas 


< been appointed under the Guardians and-WardseAct and that 
y = d 
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that guardian has obtained the sanction of the Districts Judge 
for the proposed mortgage, what further inquity are we to 
require of him? The minor in sucha case isa wardof the 
Court, and the duty of the District Judge to guard the minor’. 
interests is higher, far higher, than the mortgagee’s. Is the 
mortgagee to sit in judgment on the eae: of the District 
Court and to inquire whether that order was made upon sufh- 
cient grounds 2914 think such a position Soules entirely un- 
reasonable, and for that view we have the very highest author- 
ity. ‘I verithre to repeat the words which my learned brother 
has ‘quoted i in his judgment from Gangapershad Sahu V. Maha- 
rani Bibi (2). ° 


“Their Lordships think that, when an order bf the Court has Ween made 
authorising the guardian of an infent to raise a loan on the security of the 
infant's estate the lender of the money is entitled to trust to that order, and 
that he is not bound to inquire as to the expediency or necesgity of the loan 
for the benefit of the infant's estate.” 9 


Now that is perfectly plain and unequivocal, and it is not 
suggested that the new Guardians and Wards Act has made 
any change in the law since that pronouncement. Our atten- 
tion has been drawn to the fact that there is a case of thts Court 
in which the principle of that decision of the Privy Counci! 
was not strictly followed. That is Venkatasami v 
Viranna (5). It is true that this Madras case was one of 
a sale while the case before the Privy Council was one of a 
mortgage; but I find it difficult to see that there is any real 
distinction in principle in this matter between a sale and a 
mortgage. With very great respect I find it impossible te 
follow the decision of the learned Judges in Venkatasami v. 
Viranna (5) so far as it is to the effect that the sanction of the 
District Judge in such a case is not a complete protection to 
an alienee who acts in good faith, saving him from the neces- 
sity of pressing his inquiries further. In his judgment 
Spencer, J. does not mention this very important decision of 
the Privy Council, and:-J-gather that the other learned Judge, 

*Ramesam, J., though he refers to the Privy Council decision 
would: have hesitated to depart from it if the case before him 
had bech one of a mortgage. J may mention that Mr. Muthiah 
Mudaliar for the defendant has stated explicitly before ‘us 
that he does mot sugggst that the plaintiff in this case was, a 


party to any fraud in obtaining the sanction of the. District 

Judge. 
2. (1884) IL Raz C 379 (P c). a 
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“There is one peculiarity of this case to which I must refer. Raman 


is g Chetdar 
It appears thatpart of the consideration for the mortgage now v 


‘in question was not money advanced directly to the guardian Laman 
for the minor’s estate but money which had been advanced ` Piua. 
long béfore the date of the mortgage to the guardian himself va 
on his own responsibility without any reference to the minor’s 
estate. If a morfgagee, in whose case the District Judge 
has sanctioned the mortgage of a minor’s property for a cer- 
tain amount, instead of advancing that amount to the guardian 
sets off part of it against a debt incurred .already by 

„the guardian on his own responsibility. and not as guardian. 

. then ig an ordinary case there will be a“very heavy burden on 

° the morygagee to show that he acted in goed faith and” that 

“he really pursued inquiries sufficiently far to satisfy him. than, . 
that debt was one for which the minor’s estate was ultimately. 
liable. Fortunately for the plaintiff in this case we cannot 
require him discharge any such burden in respéct of the ‘two 
items of consideration representing loans to the guardian on 
his own responsibility, because it appears that the facts regar 
ing those two loans were placed before the District Judge. 

Those items of consideration are fully described with the in- 
formation that they represent loans taken by the guardiar or 
his own responsibility in the mortgage deed itself, and the 
records show that the draft of the mortgage deed was laid 
before the District Judge and approved by him, a procedure 
which is not always adopted when the District Judge sanctions 

mortgages in such cages,. The plaintiff, it appears to me 
therefore, is entirely protected in this case from any such neces 
sity of pushing his inquiries behind the District Judge’s sanc- 
tion or showing that he acted in good faith in adjusting those 
loans, which had been made to the guardian personally, : 
against the mortgage amount. I may add that it has been 
urged before us that the District Judge’s ordgr sanctioning 
the loan was invalid, because it did not recite the necessity 
which he found for the mortgage as required by S. 31 (2).of 
the Guardians and Wards Act. In regarel to that all that 1 < 
think necessary to say is that it has been decided. jn 
Rameshwar Singh v. Dhanpan Singh (3)° and 
Buddhoo „alias Gulab Dass v. Sheo »Charanus(8) 
that, even where the District Judge does not reci the meces-, 
sity specifically in his order of sanction, if the record shows. 
that the affidavits or the petitions before him set out the neces- ° 
sity cleasly and he says “Sanction granted” or words to this 
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Raman effect, we may read into his order the necessities and reasons 


alleged and presume that he adopted them. in this case there 
Tiragnana- ig no reason whatever to suppose that the District Judge did’ 
Pillal. not inquire into the matter as carefully as yas necessary and 
i apply his mind to it and adopt the reasons and necessities 
alleged before him in the affidavits filed in thé matter. 
I agree that the appeal must succeed and that orders 
should be made as proposed by my learned brother. 


Ags. V. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT Mappfs. "e 
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° PRESENT — MR. Justice Deyaposs AND Mr’ Justice 
WALLACE. 


P. M. A. Vellayappa Chetti z 

and others ..  Appellants* (amd defendant s 
legal representatives) 
v. 
Subramaniam Chettiar and others ... Respondents ( Plam- 
äffs 1 and 2 and defendants 1, 
3 and 4). 

Vellayappa Madras Estates Land Act (I of 1908), S. 3 (4) (a) and (f)—"Impreve- 


Chetti ments’—Cocoanat plantations, whether immprevements— ‘Planting of fruit trees 
Subra- and fruit gardens’—Planting of cocoamuts whether amount to. 
maniam Small pite which- are dug when cocoanut seedlings are planted and which 
Chettiar. are euphemistically known as wells from which water is baled out are oot 
‘improvements’ within the meaning of S. 3 (4) (a) of the Madras Estates 
Land Act, as it cannot be said, in the absence of evidence to that effect, that 
the market value of the holding has gone up appreciably in consequence of 
the making of these pite 

The planting of cocoanuts cannot be said to be “planting of fruit trees and 
fruit gardens” within the meaning of S. 5 (4) (f) of the Madras Estates Land 
Act. 

Per Wallace, —The expression “planting of fruit trees” must mean some 
exceptional or unusual crop, a change from the usual routine of crops, the 
pldéhting of something more valuable than usual and therefore a kind of crop 


> which is not in the ordinary sense a crop usually cultivated as a crop. 


*  $econd appeals against the decrees of the District Court 

of Ramnad at Madura in A. S. Nos, 975, 976 and 977 ot 

1929 and A. S. Nos. 378, 391 and 392 of 1921 preferred 

e "against the decrees of the Court of the Special Deputy Collec- 
e tor of Ramnad at Manamadur# in S. & Nos. 2586, 2582 and 
#617 of 1918 and S. S. Nos. 1638, 1558 and 1660 of 1920. 
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M. Patanjali Sasi and C. 5. Rama Rao Saheb for 
. appellants. ° 

B. Sitarama Rao and V. Ramaswami Aiyar for respond- 
ents. °° X 

The Coust delivered the following 


JUDGMENTS __Devadoss, J. :_In this batch of second 
appeals the appellants are the ryots. The landholder brought 
@uits under S. 77 of Act I of 1908, the Madras Estates Land 
Act, for arrears of rent for certain faslis. The appellants 
A contendęd that the rent claimed in respect of cocoanut planta- 
tionsawas more than the rent they wer bound to pay and that 
they Were liable to pay only at the punja rate. Both the 
- Lower Courts found against the contentions of the appellants. 
Two points are raised in these appeals. The first is, that the 
cocoanut plantation | in respect of which the alleged higher 
rent is claimed is an improvement within the meaning of 
S. 3 (4) of the Act and the second is that the cocoanut planta- 
tions come within cl. (f) of the same sub-section. Both the 
Courts have found that the wells were dug at the cost of a few 
annas, and the digging of such wells was not an improvement 
within the meaning of S. 11 (4). The evidence is that two 
coolies working till noon could dig a well. The soil is sandy 
and the water is almost within a foot or two from the surface. 
When cocoanut seedlings are planted, small pits are dug whicn 
are euphemistically known as wells and water is baled out from 
these wells. The cocoanut seedlings require water for about 
5 or 6 years after plantation. The appellants’ contention is 
that the sinking of these wells is an improvement within S. 3, 
cl. 4 of the Act. Cl. 4 is in these terms: 

“Improvement means with reference to the ryot’s holding any work 
which materially adds to the value of the holding, ete.” 

The question is whether these wells have materially added 
to, the value of the holding. The water of each pit is said 
to be sufficient to water 60 or 70 plants and twigs of tamarind 


trees and cotton stocks are placed round tħe wells so as to pre-* 


vent the earth or the sand from falling in. The real test,of 
the improvement is the rise in value of the holding by reason 
of the improvement. * Could it be said that by having a few 
pits here and there in a field, the cost of, digging Which $ nat 
more than eight annas, the value of the holding world be en 
hanced?” ‘It-is impossible to hold that these pits would in any 
-way enhance the value of the holding. The sdil itself being 


sandy it is fit fðr cocoanut plantation. , It is not by digging | 
wells alone that the appellants have been able to grow cocoa-*® 
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nut plantations. The case would be different if the wêlls are 
dug and crops which would not thrive but for the water of the 
well have been raised. Wells are something more than mere 
pits which could be dug by a cooly within ong" hour A” two 
hours or as it is done in some places by removing the sand with 
the feet. It cannot be said that amal pits one or two feet deep 
for the purpose of baling water would enhance she value of the 
holding. Reliance is placed by Mr. Patanjali Sastri on thee 
observatién of a Bench of this Court in S. A. No. 571 of 1916. 


The learned Judges observe : . 


“We can så no ae to restrict the meaning of imprSvemesf to a 
permaneft improvement,gfor temporary improvemgnts can materially” enhance 
the value of the holding for the period during which they are in existdbce.” 


On logking into the papers in that case it appears that thc 
District Judge found that there was no improvegient as the 
wells were sunk at a trifling cost. In paragraph® he says: 

_ “His claim has been rightly disallowed even though it may be that the 
wells in question being temporary pits sunk at a trifling cost are not ‘improve- 
ments’ within the meaning of the term as defined in the Act, 8. 3 (4) singe they 
do not materially add to the value of the holding.” . 

The learned Judges observe: 


“As regards the charge for Vanpayir the Judge finds in S. A. No, 169 
of 1917 that the temporary wells by aid of which the crops were grown are 
improvements within the meaning of S. 13 (3) of the Estates Land Act. Ws 
accept this finding and would apply it also in the other cases in which no such 
finding is given, for we can see no reason to restrict the meaning of improve- 
ment to a permanent improvement, for temporary improvements can materially 
enhance the value of the holding for the period during which they are in 
existence.” 

It is difficult to understand how they considered the find- 
ing of the District Judge as one of improvement when he 
definitely foundathat they were not improvements as they did 
not materially tnhance the value of the holding. In this case 
it cannot be said that these wells have in any way added to the 

value of the lands in the possession of the appellants. 


a It is next contended that cocoanut trees are frit 
trees wéthin the meaning of cl. (f) of S. 3 (4). The clause 
is ‘planting of fruit trees and fruit gardens’. What are 
fruit trees isenot easy to define. The ordinary meaning, of a 
fruit tree-ds a tree cultivated for its fruit. The question is, 
is the cocoanut palm a fruit tree? No doubt thé ‘cocoanut 
is &sed for various purposes. But can it be called? a fruit. 


* tree, as is meant in cl. (f)? A fruit tree ist tree the fruit 


* sof whjch is edible as such every tree which bears ReneS cannot 
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be called a fruit tree. It is well known that in several parts Veltayappa 
. of the country ‘¢ocoanut palms are grown not for the sake. z: 

of the fruit but for tapping them for toddy and so is the Subm- 

palmyraepalm in ehe Southern Districts of this Presidency.’ Chettiar. 

Where the trees ‘not grown for its fruit to be used as such it pu daa, J. 

would not be right to hold that tree is a fruit tree. With 

some hesitation gve hold that the cocoanut palm is not a fruir 

tape within the meaning of cl. (f) of sub-section 4 of S. 3. 


In this view it is unnecessary to consider at length the 
,contentiog of Mr. Sitarama Rao for the respondents thar the 
assessment gr the rent of the land in th estate on the basis 

e of the chops and there ig no sich thing as puja rate. Weare 
*unable tb accept this contention. Lands are classified as . 
Nanja and Punja and there are certain well-known crops 
which are punja crops and the mere fact that some crops are 
charged at agcertain rate would not be sufficient to uphold the 
contention that there is no such thing as punja rate. The 
, patta produced in this case and the oral evidence go to show 
\that there is a well-recognised rate as punja rate. Even 
unja is ¢lassified in this estate as Thiruvapathu punja and 
-Varapathu punja. It is unnecessary to discuss this questiun 
any further. The defendants not having made out the 
Tent which they have to pay for the cocoanut plantations they 
are not entitled to any relief. In the result the second appeals 
fail and they are dismissed with costs. 


S. A. Nos. 435 and 436 of 1924. Wallace, J.: I agree wallace, J. 
and only wish to add my own reasons on the two chief points. 


As regards the question whether the pits dug are an im- 
provement, it has to be noted that an ‘improvement’ means ° 
something which “materially adds to the value of the holding”. 

Now this is a point on which we cannot speculate. It ought 

to be a matter of evidence, and I can find no evidence thereon. 

The sort of evidence one would expect would be evidence „Of 
persons who consider that the market valuegf the holding has « 
gone up appreciably in consequence of the making of these pits, 

and who would therefore be prepared to pay appreciablyemor® 

for the holding after the pits were made than before they 

were made. But of this sort of evidence there ig none, | 

agree therefore with my learned brother*that we cannot fnd’ j 
these pits are an improvement*within the meaning of S. 3 (4) ° 
(a) of the Madras Estates Land Act. 


The next point js whether the planting of cocoanuts is 


“a planting of fruit trees and fruit gardens’within the meaning e . ; 
e e k =< 
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of S.-3 (4) (f). “Fruit” of course is a most elastic term and 


can be applied to include berries (even coffee berries) or nuts, . 


crab apples or tomatoes, beans or pepper corns, pumpkins or 
plantations, and even grains and pulses. Nothing ean be 
gathered from the ‘dictionary’ meaning of fhe word as to its 
meaning in this definition, and we Have to try and gather other- 
wise what the Legislature meant. I think thatit must at least 
have meant some exceptional or unusual crop, a change fro 
the usual routine of crops, the planting of something more 
valuable than usual and therefore a kind of crop which i is not 


in the ordinary sense agcrop usually cultivated as a crop. Now ° 


1 cangot regard cocoanuts as such a crop. Over large’ tracts 
of country in this Presidency it is the ndérmal crop; in parts the 
only crop suited to the soil. I do not imagine that the Legis- 
lature intended that the planting of a normal crop should be 


styled an improvement. That it is regarded ji a normal 
e 


crop in the locality from whieh the suits arise is clear from the 
pattas filed; which show that areas deliberately grown with 
cocoanuts are charged per area although isolated trees probab= 
ly growing on bunds, etc., are charged per tree. Thi -at 
least is the explanation of the (patta) sentences given by the 
respondent, and I am not prepared to say that itis wrong. } 
therefore agree with my learned brother that, as at present 
advised, we cannot say that the planting of cocoanuts on the 
suit lands is an improvement within the meaning of S.3 (4) (f). 


N. S. Second Appeals dismissed. 
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